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ADVERTISEMENT, 


«■■ 


Th£  present  Edition  differs  so  materially.  &ojn 
the  last,  that  it  is  deemed  right  to  apprise  the  Pro- 
fession of  the  particulars  in  which  this  difference 
consists.  The  quantity  of  its  matter  is  greater  by 
at  least  one  half,  although  the  more  compressed 
form  of  the  printing  has  prevented  an  excess  to 
the  same  extent  in  the  number  of  its  pages.  This 
additional  matter  is  composed,  not  only  of  the 
new  cases  brought  down  to  the  present  time,  upon 
the  subjects  of  which  the  Second  Edition  treals,  but 
also  of  sixteen  chapters,  containing  topics  altoge- 
ther new.  The  plan  also  of  the  work  has  been  al- 
tered and  enlarged.  In  the  last  Edition,  the  Author 
confined  his  views  solely  to  the  rights  of  the  wife, 
as  they  are  administered  in  a  court  of  equity,  and 
to  the  doctrine  which  allaws  her  separate  property, 
and  a  separate  character.  The  present  Edition, 
extends  to  both  the  legal  and  equitable  rights, 
not  only  of  the  wife,  but  of  the  husband  also,  in 
which  the  duties  and  liabihties  which  flow  from 
this  relation  are  fiilly  discussed.  The  Work 
is  divided  into  Five  Books  ;  the  first  treats  of 
the  respective  interests  of  husband  and  wife  in 
the  personal  property  of  each  other,  the  husband's 
liability,  and  the  duration  and  extent  of  it,  for  the 
debts  of  his  wife  contracted  before  and  during  the 
marriage,  her  power  of  charging  him  with  her 


VI  ADVERTISEMENT. 

engagements  contracted  during  the  marriage  and 
the  extent  of  it,  and  also  the  right  she  may  have 
qftet  the  marriage  by  survivorship  in  her  own  per- 
sonalty. The  second  book  treats  of  the  respective 
rights  of  husband  and  wife  in  the  real  property  of 
each  other,  during  and  after  the  marriage,  viz.  Cur*. 
teay^  and  Dower,  the  Jointure  before  marriage 
which  will  bar  the  right  of  dower,  and  the  provisions 
made  during  marriage  which  wiQ  put  the  wife  to 
her  election.  The  third,  fourth  and  fifth  books 
contain  the  subjects  which  were  considered  in  the 
last  publication  of  the  work,  with  this  addition,  that 
the  fifth  book  is  not  confined  to  the  peculiar  doc^ 
trine  of  the  wife's  equity,  but  embraces  all  the 
equities  which  both  husband  and  wife  may  be 
entitled  to,  as  such,  arisiiig  from  the  property  of 
the  wife  alone. 

Emg^s  fnns^  May  18,  1827. 

Henrietta  Street^  Dublin. 
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BOOK  I. 


CHAPTEE  I. 

OJ*    THE      husband's    INTEREST    IN,     AND    POWER    OVER     THE 

PERSONAL   PROPERTY  OF  HIS  WIFE. 

It  is  a  genieral  rule  of  the  common  law  of  England,  that  a  At  the 
mamed  woman  cannot  possess  personal  property,  and  that  i^w,  wife 
every  thing  of  this  nature  to  which  she  is  entitled  at  the  time  ^y^P^|^ 


of  her  marriage,  and  which  accrues  in  her  right  during  its  ingper- 
continoance,  is  vested  solely  in  her  husband.     It  appears  perty/"^* 
so  far  back  as  the  history  of  English  jurisprudence  can  be 
traced,  that  marriage  conferred  on  the  husband  the  do- 
minion over  the  possessions  of  his  wife.     ^<  Omnia,  quae  ^^^^'^rLJ^'' 
aunt  uxoris,  sunt  ipsius  viri,  non  habet  potestatem  sui,  sed  vests  m  the 
▼irV*  isthe  language  of  one  of  the  earliest  writers  known  "^*^*"^*. 
to  the  law,  in  his  description  of  the   eflfects  produced  by 
marriage  on  the  property  of  the  woman. 

In  the  contemplation  of  our  law,  the  wife  is  scarcely  con-  Husband 
sidered  to  have  a  separate  existence:  she  and  her  husband  ^^^^^ 

*  DQt  one 

constitute  but  one  person,  and  all  the  rights  and  duties  person. 
which  are  hers  at  the  period  of  the  marriage,  become  his 
during  the  continuance  of  that  union.  *'  Vir  et  uxor  sunt 
quasi  uiuca  persona,  quia  caro  unaet  sanguis  unus."^  It 
is  for  this  reason  that  a  man  cannot,  by  any  conveyance  at 
the  common  law,  Umit  an  estate  to  his  wife  ^ ;  and  that  if 
a  joint  estate  be  to  husband  aad  wife,  and  to  a  third  person^ 

a  Enc  lib.  9.  c.  15.    €o.    lit       b  Brae  lib.  5.  l.  Co.  tit  US  b. 
119  b.  oOoUtn2^ 
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the  husband  and  wife  would  take  a  moiety  only,  and  the 

third  person  would  have  the  other  moiety.  <*     This  unity  of 

the  person&r  of  husband  and  wife  in  the  source  from  which 

her  disability  to  possess  personal  property  is  derived.     It 

is  for  the  same  reason,  namely,  the  unity  of  the  persons  of 

husband  and  wife,  that  the  property  of  both  b  placed  under 

the  controul  and  management  of  one  of  them  ;  and  the  law 

has  selected  the  husband,  as  being  the  more  worthy  of   this 

trust.     **  The  husband  is  the  head  of  the  wife,  and  there- 
fore all  that  she  hath  belongs  to  him.''  * 

Personal  property,  to  which  a  woman  may  be  entitled  at 
the  time  of  her  marriage,  or  during  it,  consists  of  three  kinds, 
viz.  chattels  personal,  choses  in  action,  and  chattels  real,  all 
of  which  the  law  vests  in  her  husband  ;  and  as  the  extent  of 
his  right  to  them  varies,  that  is,  as  his  property  in  them  is 
absolute  or  qualified  according  to  the  nature  of  the  person- 
alty, it  becomes  expedient  to  consider  it  under  the  above 
Personalty  distribution.  Chattels  personal  are,  as  8ir  William  Black- 
consists  of    gtone  obscrves  S  thinirs  moveable,  such  as  animals,  hous6- 

chattela         ,,,«.  .,  ,i. 

peraonai,      hold  stutf,  money,  jewels,  com,  garments,  and  every  tbmg 

action  and    ®'®^»  ^^^^  ^^^  properly  be  put  in  motion,  tmd  transferred 

chattels       from  place  to  place.     Choses  in  action  are  things  of  which 

there  is  no  immediate  occupation,  but  merely  a  bare  right 

to  occupy,  the  possession  whereof  may  be  recovered  by  a 

suit  or  action  at  law.e     Chattels  real  are  such  as  concern 

or  savour  of  the  realty,  as  terms  for  years  of  land,  the  next 

presentation  to  a  church,  estates  by  statute  merchant,  statute 

staple,  elegit,  or  the  like.  ^ 

Peraonai  Marriage  operates  as  an  absolute  gift  to  the  husband  of 

c*?»**«^*>^   all  the  property  coming  under  the  above  description  of  per- 

absnuoeiyin  soual  chattels,  which  were  in  the  possession  of  the  wife  at 

band"^        the  time  of  the  marriage.*     Property  of  this  kind  is  vested 

actually  in  him,  for  he  does  not  require  the  aid  of  any  court 

of  law  or  o'  equity  to  establish  his  claim  to  it,  or  to  invest 

him  with  the  possession  of  it :  he  takes  it  free  from  any 

d  Co.  Lit.  189  a.  §2  Black.  Com.  396. 

e  Finch  8  Law,  29.  h  2  Black.  Com.  386. 

f  2  Black.  Com.  387.  i  Co.  Litt.  351  b. 
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right  of  sunrivorship  in  the  wife  :  he  may  dispose  of  it  in 
any  way  during  bis  life,  or  bequeath  it  at  his  death  ;  and, 
if  he  laake  no  such  disposition  of  it,  his  personal  repre- 
sentatives, and  not  his  wife,  though  she  should  survive  him, 
shall  have  it. 

The  husband  takes  the  same  interest  in  personal  chattels, 
which  come  into  his  wife's  possession  in  her  own  right  dur- 
ing the  coverture,  whether  it  be  by  gift  or  bequest,  or  in  any 
other  way. 

The  husband  is  also  entitled  to  all  sums  of  money  which  Hu^iand 
his  wife  earns  by  her  skill  or  labour,  and  these  he  has  abso-  IJShSdy  *to 
lutely  and  in  his  own  right,  and  not  in  hers;  and  if  he  wife»»carn- 
die  without  having  recovered  them,  they  do  not  survive  to 
her,  but  his  executors  shall  have  them.i    And  therefore, 
if  it  be  necessary  to  sue  for  theih  during  the  coverture,  the 
action  must  be  brooght  in  the  name  of  the  husband  alone  ; 
and,  if  the  wife  be  joined  in  it,  the  judgment  will  be  erro- 
neous.^   Even  where  the  wife  had    been    actually  paid 
for  her  services,  it  was  held  that  the  husband  had  a  right  to 
recover  the  amount,  and  if  it  had   been  paid  after  a  no- 
tice had  been  given  by  him  to  the  defendant  not  to  pay 
berJ 

Jn  like  manner  the  husband  is  entitled  absolutely  to  all  Husband 

8um»of  money  which  have  been  lent  by  his  wife,  or  which  ^^JjJJ^i*^^ 

have  been  received  by  a  third  person  on  her  account  during  by  wife,  or 

the  marriage,  and  if  he  join  her  with  him  in  actions  for  such  ^^er  on 

causes,  it  would  be  error."  her  ac- 

count. 
The  husband  has  an  absolute    unqualified    interest  in 

such  chattels  of  the  wife  as  have  been  enumerated  above, 
they  being  merely  personal ;  but  his  interest  in  that  de- 
scription of  her  property,  which  is  called  a  chose  in  action, 
is  more  limited.     Choses  in  action  are  mere  rights  arising  Husband'^ 
firom  contracts  expressed  or  implied,  which  must  be  asserted  ^i^'g'^  *" 
at  law  for  the  purpose  of  beins:  reduced  into  possession,  choses  in 

^     ^  °  r  7    action  only 

j  Buckley   and   wife    v.    Collier,        1  Glover  v.  Proprietors  of  Drury-    ^ 
Salk.  114.  lane,  8  Chitty»s  Rep.  117. 

k  Buckley  and   Wife   v.   Collier,        m  Abbot  and   Wife    v.    Rlofield, 
.Salk.  114.    Carth.  251.  Cro.Jac.  644.    Bidgood  v.  Way,  2 

SirW.  Black,  1236. 
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88  money  due  on  simple  eontnct  or  by  specialty,  damages 

for  the  breach  of  promifles  expressed  or  implied,  &c.  &c. 

Husband     When  such  rights  of  action  belong  to  a  woman  at  the  time 

tdbLeii^'i  ^^  '^^  B^^*^'™?^  ^^7  t^^^iQ®  vested  in  her  husband,  and 
cfaoMB  in  he  acquires  a  qualified  property  in  them,  that  is,  he  may  re- 
htt^admln-  ^''^^^  ^^  uito  possession  during  his  wife's  lifetime,  and 
iitntorjpDot  {^ygf^  ^y  become  his  property  absolutely ;  but  if  he  die. 

by  survivor-       , ,  /     ,  _        ,    ,         .  .        .1        r 

ship.  Without  havmg  reduced  them  mto  possession,  they  become 

hers  by  survivcMrship,  and,  if  she  die  in  her  husband's  life- 
time, he  shall  have  them  only  as  her  administrator,  and  not 
Wife  enti-    by  survivorship.     And  he  may  sue  for  and  recover  these 
dbosM  ^    choses  in  action  without  his  wife's  consent ;  however,  she 
fltction  by     must  always  be  a  party  to  the  suit  '^  And  on  the  same  princi- 
^^^^'~      pie  the  husband  idone  cannot  be  the  petitioning  creditor  to 
support  a  commission  of  bankruptcy,  where  the  debt  was 
due  to  the  wife  while  she  was  sole.* 
Wife's  cho-       The  choses  in  action  accruing  to  the  wife  during  the 
tion"accni-  covcrturc,  as  well  as  those  belonging  to  her  at  the  time  of 
ing  during    the  marriage,  are  the  husband's  property  only  conditionally, 
vMtoin'^     that  is,  provided  he  reduce  them  into  possession  in  her  life* 
husband      ^^  gjid  if  he  do  not,  and  she  should  die  first,  then  hsi 

only  00001- 

tionsUy.       right  to  them  would  be  only  as  her  administrator ;  but  if  he 
should  die  first,  then  she  would  take  them  absolutely  by 
survivorship.     These  choses  in  action  are  bonds,  and  all 
other  q>ecialties  executed  to  the  wife,  and  also  express  as- 
sumpsits to  her ;  and  the  difference  between  these  rights, 
accruing  to  the  wife  during  the  marriage,  and  those  pre- 
Hosbsnd      vious  to  it,  is  this,  that  the  husband  must  join  his  wife  with 
wS'ff^  Wm  in  actions  for  the  latter,  but  he  may  or  may  not  join 
tion  for       her  wUh  him  in  actions  for  the  former.     As  where  a  bond 
action  "ac    was  executed  to  a  feme  covert  during  coverture,  for  which 
g"°g  ^  the  husband  alone  declared,  the  defendant  prayed  oyer  of 
to  mai^        the  condition  of  the  bond,  and  then  demurred,  because  it 
ornwr'not  appeared  that  the  money  was  payable  to  the  wife ;  and  after 
for  tlMMM      divers  arguments  judgment  was  given    for  the  plamtiff^^ 
M^l^mr.  And  even  where  a  judgment  has  been  obtained  by  both 

riage. 

n  RoL  Ab.  847.    Fonner  ▼.  Plai-       o  Rumsr  v.  George,  1  M.  &  S.  176. 
ket.  Moot.  4«9.  P  Howd  v.  Maine,  3  Lev.  403. 
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luttbaad  ud  wife,  it  bag  beea  held  tbiit  the  hnsbuid  may 
alone  sue  out  %  mtb  faeUu  for  the  damages  aud  costs.^ 

The  wife  may  abo  be  joined  with  the  husband  in  an  Uinlwiid 
adioaon  a  promissory  note,  passedtothe  wife  alone  during  huwife 
the  comtans  as  in  Phiaiihrk   and  Wift  v    'PlmtkwiU,'  J^^^^ 
where,  on  amotion  for  liberty  to  enter  a  nonsuit,  on  the  promiiMiy 
ground  that  husband  and  wife  were  ](Mned  in  an  action  on  a  ^^^  ^  ^^ 
note  passed  to  her  during  the  marriage,  the  court  ruled  ooveitiire. 
that  the  action  was  properly  brought.     These  two  cases^ 
Hevdy.  Maine,  and  PkUliskirk  and  Hife  y.  PluckmM^ 
prove  that  the  husband  may  join  his  wife  with  him,  or  sue 
alone,  as  he  pleases,  in.an  action  on  an  obligalion  passed  to 
her  daring  the  marriage. 

In  like  manner,  where  there  is  a  special  promise  to  the  where 
wife  during  coverture,  in   consideration  of  some  service  ^f^j^^J^ 
performed  by  her,  the  husband  may  join  her  in  the  action,  mueto  the 
or  sue  alone,  as  he  thinks  proper.     As  in  JPrat  ond  Wife  v.  ntun»ipl^ 


Toj/hr  %  where  the  defendant  promised  the  plaintiff's  wife,  ^  ^^ 
that  in  consideration  she  bad  given  him  1(M.  he  would  marry  joined  in  it, 
her  daughter,  and  if  not^  that  he  would  repay  the  moneyi 
husband  and  wife  joined  in  an  action  on  this  pnnnise ;  and 
on  the  objecdon,  that  it  ought  to  have  been  brought  by  the 
husband  alone,  the  Court  ruled  that  it  was  rightly  brought* 
So  in  Fountain  and  Wife  v.  SmUk ",  where  a  promise  was 
made  to  the  wife  to  pay  her  so  much  money,  in  considera- 
tion of  her  instructiog  the  defendant's  daug^iter  in  needle 
work,  and  the  action  on  this  promise  was  brought  by  bus- 
band  and  wife  ;  it  was  held,  that  the  husband  might  bring 
it  in  his  own  name,  or  in  the  names  of  himself  and  his  wife. 
And  in  Brashfard  in  errwr  v.   Buckingham  and  wife  ^,  which 
was  a  writ  of  error  in  the  Exchequer  chamber  of  a  judg- 
ment in  the  King's  Bench ;  the  error  assigned  was,  that 
^'  the  action  was  brought  by  husband  and  wife  upon  a  pro- 
mise to  the  wife  daring  coverture,   in  consideration  she 
would  cure  such  a.woond,  to  pay  her  10/.,  and  for  non-per- 

q  3  Lev.  403.  a  Cro.  Elis.  61. 

T  9  Maule  9l  Seiw.  393.  v  S  S«d.  IS8. 

■  3  Lev.  403.  w  Cro.  Jac.  77. 90" 
t9MaQle&Selw.  393. 
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formance  of  this  promise,  they  brought  this  action  on  the 
case.  It  was  alleged  that  the  husband  alone  should  have 
had  this  action,  it  being  a  personal  duty  which  accrued 
during  coverture  ;  but  the  judgement  was  affirmed,  because 
the  action  'being  grounded  on  a  promise  made  to  the  wife, 
and  upon  a  matter  arising  upon  her  skill,  and  upon  a  per- 
formance to  be  made  by  the  person  of  the  wife,  so  she  is 
thecausjeoftbe  action,  and  so  the  action  brought  in  both 
their  names  is  weU  enough,  and  such  an  action  shaQ  sur* 
vive  to  the  wife.  . 

It  appears  from  these  cases  of  Prat  and  Wife  y.  Tayhr  '9 
FowUata  *md  Wife  v.  SmUh  y,  and  BroMhfard  v.  Buckingham 
and  Wife  %  that  where  there  is  an  express  assumpsit  to  the 
wife  during  coverture,  in  consideration  of  her  services,  the 
husband  may  bring  an  action  upon  it,  either  in  his  own 
name  alone,  or  jointly  with  his  wife.  It  is  material  to  be 
observed,  that  in  all  the  instances  which  have  been  cited 
where  the  husband  was  held  to  be  at  liberty  to  sue  either 
alone  or  jointly  with  his  wife  upon  rights  of  action  accruing 
to  ber  during  the  maniage,  these  rights  would  have  sur- 
vived to  her,  if  her  husband  had  died  before  her  without 
reducing  them  into  possession.  A  bond  executed  to  the 
coted  to  ^f^  during  marriage  would  survive  to  her  ;  for  where  hus- 
wife during  band,  as  administrator  of  his  wife,  brought  debt  upon  a 
sarrrrw  to  bond '  given  to  her  during  the  coverture,  on  demurrer  to 
the  declaration,  it  was  objected  the  action  should  have  been 
brought  by  the  husbimd  in  his  own  right,  because  the  wife 
never  had  any  sole  right  of  action  in  her  ;  but  judgment 
was  given  for  the  plaintifi^  because  the  right  to  the  bond 
would  have  survived  to  the  wife,  if  she  had  outlived  her 
husband  :  and  although  the  bond  might  have  been  sued  by 
the  husband  alone  in  the  wife's  lifetime,  yet  after  her  death 
he  must  sue  as  her  administrator.^     So  it  seems  a  bill  of 

exchange,    exchange  or  promissory  note,  passed  to  the  wile  during  the 
piomisao^ 

X  Cro.  Eliz.  61.  «  I>»y  ^'-   ^^rgrave,  cited   by  Jua- 

y  8  Sid.  128.  '  ^ce  Dampier  in  Philliskirk  v.  Pluck- 

35  Cro.  Jac.  77.  205.  well,  2  M,  &  Sel.  396. 
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marriage,  wonW  survive  to  her  ;*  and  HoUoway  v.  lAgU'  "^^^^^^ 
ioume,^  and  Hwlgis  v.  Beverly^^  in  which  the  contrary  was  misei,  to 
decided,  have  been  overniled  :  and  Brashford  v.  Bttctang-  ^J^^^ 
h0mimi  W%ft^^  is  a  direct  authority  to  prove  that  a  special  surriv^to 
assitmpsit  to  the  wife^  in  consideration  of  services  to  be  per-    ^' 
formed  by  her,  survive  to  her.* 

But  if  the  promise  to  the  wife  be  not  express,  but  only  implied 
implied,  that  is,  in  effect  a  promise  to  the  husband  himself,    J^J"^^^^ 
and  does  not  survive  to  the  wife.      In  Buckley  and  wife  v.   marriage 
CoUkr,^    husband  and  wife  deduced,  that  the  defendant  ^eto  hen 
being  indebted  to  them  for  work  done  by  the  wife,  in  mak- 
ing taim  a  peruke,  he  promised  to  pay.    To  this  there  was  a 
frivolous  plea,  to  which  plaintiff  demurred  ;  and  the  Court 
gave  judgment  for  the  defendant  on  these  grounds,  that 
there  was  no  express  promise  laid  to  the  wife,  but  merely 
the  promise  in  law, .  and  that  must  be  to  the  husband,  who 
must  have  the  fruits  of  his  wife's  labour,  for  which  he  must 
bring  a  quantum  meruU  ;  and  also  that  the  advantage  of  the 
wife's  work  shall  not  survive  to  the  wife,  but  shall  go  to  the 
executors  of  the  husband. 

Besides  these  rights  of  action,  which  have  their  origin  Where*  the 
and  completion  during  the  coverture,  there  is  another  de-  ^^^  ^ 
scription  of  cboses  inaction,  which  have  their  commence-  the  wife 
ment  before  marriage,  and  are  rendered  perfect  during  it ;  gin  before' 
and  these  also,  although  commencing  while  the  wife  was  j^*^*^! 
sole,  may  be  sued  for,  either  by  the   husband  solely,  or  by  complete 
him  and  his  wife,  if  he  shall  think  proper  to  make  her  a  damage 
party  to  the   suit.     As    in  Pawestnul  mfe  v.  MarshattJ^  husband 
where  goods  were  lost  by  a  feme  aoUy  who  afterwards  alone  or 
married,  and  then  they  were  converted  to  the  use  of  the  ^i^Ji  with 
defendant.     Husband  and  wile  joined  in  an  action  of  trover  ^^^ 
for  these  goods  ;  and  it  was  moved,  in  arrest  of  judgment, 
that  the  action  ought  to  have  been  brought  by  the  husband 
alone  ;  and  of  this  opinion  were  the  Chief  Justice  Hide  and 
Justice  Keeling  :  but  Justice  Twisden  and  Wmdham  being 

b  Nash  V.  Nash,  2  Mad.  C.  C.  133.        e  Cro  Jac.  77. 
cEq.  Ab.  1.  fSalk.  114. 

d  Bun.  188.  -  g  l  Sid.  172. 
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of  lihe  opposite  ofMiiio%  the  jadgment-  wss  afimaad*  How* 
evar,  in  tm  actioA  oCtrorer,  sinulftrly  circumslaiiettd,  whieb 
was  broiig^ht  ten  yean  later,,  the  whole  Court  were  of  o|M!» 
nioathal  the  husbaBd  might  eitiier  fue  alone  or  jointhis 
wife  in  the  aeticii  with  hm.'* 
ynum  The  law  is  the  same  with  respect  to  promissory  notes  and 

^^^^    hDls  of  excha^ge>  which  ha¥e  been  passed  to  At  wife,  while 
puned  to     sole,  and!  have  become  doe  after  the  marriage  ;  they  vest 
fo?6^r^  conditionally  in  the  husband  withont  any  indorsement  by 
^^  ^       Uft  wife  f  and  if  an.  action  be  bipoag^  upon  them,  he  may 
after  it,       soe  either  singly  by  himself^  (ir  jointly  wifli  her.    As  in 
^^^^^  the  case  of  JttJdeOage  v.  HoUowug^'  where  a  Mil  of  ex- 
theiii  either  ch»uc^  was  made  payable  to  a/mie  sals,  who  married  before 
i«  OT  ^^  it  became  due,  and  an  action  waa  brought  by  the  hnsbaad 
•lone.         alone  to  lecover  the  amount,  and  a  verdict  was  found  for 
Ae  plaintil^  it  was  ruled  on  a  motion  in  arrest  of  the  judg- 
ment, on  die  ground  that  the  wife  ought  have  joined  in  the 
action,  that  the  husband  might  sue  in  his  own  name  with- 
out joining  his  wife,  although  «he  had  not  indorsed  the 
Ull.     This  case  was  so  decided  on  this  principle,  that  a 
U^otiable  instrument  payable  to  a  fnu  sole  does  not  lose 
its  negotiabilitv  by  her  subsequent  marriage  ;  that  her  power 
of  iadarsement  is  lost,i  and  therefore  it  must  be  in  the  hus- 
band, aodiaa  he  cannot  indorse  to  himself,  it  must  be  on 
tbo  ground  of  his  having  the  entire  interest  in  him  without 
indorsement ;  and  that,  as  he  may  transfer  it  by  indorse- 
ment to  any  one,  he  may  consequently  bring  an  action  on 
it  in  his  own  name* 
The  preceding  cases  proved  that  there  are  some  causes  of 
J^SJ^JI^    action  accruing  through  the  means  of  the  wife  during  the 
sarvhre  to     oovertUTC,  for  which  the  husband  must  sue  alone  ;  while 
S^ht?'     there  are  others  for  which  he  may  join  his  wife  with  him  in  a 
**^,"^     suit,  or  sue  alone,  as  he  pleases.  And  the  criterion  by  which 
her    it  may  be  judged,  when  he  must  sue  alone,  and  when  be 


tfk  JoT  '  wajor  not,  seems  to  be  this,  if  the  cause  of  action  wiU 


not  rarvive  .    .  •    •  t«rt 
ioher^he  h  Bleckbome  and  Wife  v.  Gtsere^,      jConnorv.  Martn.citodinSWiI- 
mwieiie  si^v.  107.                                            SOOjS.  lBsst,43l. 
etone.  j  j  Bar.  fc  A).  918.                        ^ . 
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sumve  to  the  wife,  then  the  husband  may  join  his  wife  in 
the  action  for  the  recovery  of  it,  or  sue  alone  ;^  but  if  it  will 
not  surviye,  then  the  husband  must  sue  alone.  In  Buckley 
y.ColUer,^  Mhot  v.  Bhfield,'^  and  Bidgood  r.  Way,''  the 
causes  of  action  were  the  absolute  property  of  the  husband, 
in  which  his  wife  had  no  right  of  survivorship,  and  there- 
fore the  husband  only  could  sue  for  them ;.  but  in  the  in- 
stances of  the  bond  and  of  the  negotiable  securities,  and 
also  where  the  causes  of  action  were  founded  on  express 
promises  to  the.  wife,  the  husband  bad  only  a^  qualified  in- 
terest in  them,  which  would  have  survived  to  the  wife,  and 
therefore  it  was  held -that  the  wife  might  be  joined  in  these 
^  suits. 

The  husband  has  a  qualified  interest  also  in  the  chattels  Husband 
real  or  terms  for  years,  of  which  his  wife  was  possessed  at  li^ed  mte- 
the  time  of  the  marriage.     He  is  possessed  of  these  chattels  ^'^ 
during  her  life  in  her  right ;  he  has  power  to  aliene  them  at  temui  for 
his  pleasure,  with  or  without  consideration,  during  her  life,  J^^^!^ 
and  if  he  survive  her,  they  are  his  absolutely. °     But  if  the  her  at  the 
wife  survive  the  husband^  they  are  in  that  event  hers.     And  m^ag^.^ 
though  it  should  be  an  equitable  interest,  and  the  husband 
should  find  it  necessary  to  have  recourse  to  a  court  of 
equity  to  assert  his  right  to  the  term,  as  where  it  has  been 
vested  in  trustees  for  the  benefit  of  the  wife,  still  he  may 
dispose  of  it  as  he  will,  unless  the  trust  has  been  created 
with  his  privity  and  consent,  p 

Chattels  real,  whether  they  are  legal  or  equitable  interests,  Huaband 
are  not  choses  in  action,  because  they  do  not  stand  in  need  cannot  dis- 
of  being  reduced  into  possession,  being  in  possession  al-  ^fe»Jterm0 
ready,  and  lying  inaction;  yet,  if  the  husband  do  not  ^^^^^ 
transfer-  them  in  his  lifetime,   which  he  may  by  grant  or 
demise,  he  cannot  dispose  of  them  by  will,  and  they  will 
survive  to  his  wifc.i     They   are  also  liable  for  his  debts 

kFrosdikev.    StirJing,  Freeman,  p  Turner's  case,  1  Vem.  7.  Pitt  v. 

^'  B.  236.  Hunt,  1  Vern.  18. 

1  Salk.  1 14  q  See  the  judgmen  t  of  Sir  W.  Grant 

m  Cro.  Jac  644.  in  Mitford  v.  Mitford,  9  Vcs.  9S. 
n  2  Sir  Vi^.  BUck.  1234. 
o  Co.  Lit.  46  b.  300  a.  351  a. 
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(luring  their  joint  lives,  and  forfeitable  if  he  be  outlawed 
or  attainted.'  '  When  the  husband  takes  these  terms  for 
years  by  survivorship,  they  are  his  by  the  jightof  mar- 
riage,  and  not  as  his  wife's  administrator/  However, -if 
the  wife  be  joint  tenant  of  a  chattel  real  and  die,  the  hus- 
band shall  not  have  this  interest  by  survivorship,  but  it  will 
survive  to  the -other  joint  tenant,  because  thesurworof 
the  joint  tenants  is  the  elder  title,  and  shall  prevail.^  And  if 
the  husband  grant  part  of  the  term  which  he  has  in  right  of 
his  wife,  this  will  not  destroy  her  right  of  survivorship  alto, 
get  her,  for  if  the  husband  die,  she  shall  have  the  remainder.^ 
But  the  husband  has  no  right  or  interest  in  the  term  of  his 
wife,  unless  he  has  the  possession  of  it  in  her  right  during 
the  coverture ;  for  if  a  woman  be  possessed  of  a  term  for 
years,  and  be  dispossessed  thereof,  and  then  take  husband 
and  die,  this  right  is  not  given  to  the  husband  by  the  inter- 
marriage, but  the  personal  representatives  of  the  wife  shall 
have  it.  ^  The  wife's  estates  by  Statute  Merchant,  Statute 
Staple,  and  Elegit,  are  governed  by  the  same  rules  as  to 
the  respective  rights  of  htisband  and  wife  over  them,  as  her 

other  chattels  real.'' 

The  husband  has  the  same  interest  in  all  chattels  real, 

Sa^ wcru-  which  devolve  on  the  wife  during  the  coverture. 

inff  to  the         ipjig  husband  is  also  entitled  to  all  rents  and  arrears  of 

marriS''^  rents  due  in  right  of  his  wife,  and  he  has  the  same  m- 

tho*h5»*^      terest  in  them,  namely,  a  qualified  one,  which  he  ha-  in  her 

band  con-     terms  for  years.     Arrears  of  rent  are  chattels  real  of  a 

ditionally     ^.^  nature,  being  partly  in  possession,  and  partly  in  action ; 

Sf^ii.  and  ifthe  husband  survive  his  wife,  he,  andnot  hcrrepre- 

£ed  interest  gentatives,  shall  have  all  those  arrears  which  became  due 

wnlf '"       during  the  marriage  in  her  right,   by  survivorship,  and, 

if  Rhe  survive  her  husband,    she  shall  have  them,  and  not 

the  executors  of  the  husband.*     And,  if  the  husband  sur- 

Vive  the  wife,  he  shall  have  not  only  the  arrears  of  rent  in- 

r  Co.  Litt.  351  a.  w^^iJ^*'  ^"  ** 

I  h^i!'m^:        .  ^Co!  Lit.  15«  b.  361  a.  b. 

u  Sym'a  case,  Cro.  Elii.  33. 
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curred  during  the  mirrriage»  but  those  which  were  due 

before  it.^    At  the  comoaon  law,  the  husband  had  no  rc- 

rnedy^  after  tlie  decease  of  his  wife,  for  the  arrearsdf  rent  due 

before  the  marriage,  for  the  personal  representatives  of  the 

wife  were  entitled  to  them  ;  but  by  the  22  Hen.  6.  cap.  25. 

an  action  of  debt  or  a  power  of  distress  is  given  to  the 

husband,  after  the  decease  of  the  wife,  and  to  his  executors 

and  administrators,  for  the  recovery  of  rents,  to  which 

he  was  entitled  in  right  of  his  wife,  and  which  were  behind 

or  unpaid  « in  the  wife's  life."    And  the  construction  put 

on  the  statute  was,  that  the  husband  should  have  all  the 

arrears,  as  well  due  before  the  marriage  as  after.     It  was 

contended  that  the  act  gives  the  husband  the  arrears  <<  due 

in  his  said  wife's  life,'*  so  that  they  ought  to  incur,  when 

she  was  a  wife,  and  not  before  ;  but  it  was  unanimously 

resolved,  that  the  husband  should  have  the  whole  arrears 

due  before  and  after  marriage,  for  that  the  statute  in  naming 

the  womao  (wife)  intended  only  to  design  and  describe  the 

condition  ol  the  woman,  and  not  to  imply  that  the  arrears 

should  incur  after  the  coverture.* 

Since  the  statute  of  the  31  Ed.  3.  cap.  1 1.,  by  which  it  is  Husband^B 
enacted,  that  **in  case  where  a  roan  dieth  intestate,  the  ^fe*a^per- 
ordinaries  shall  depute  the  next  and  most  lawful  friends  of  ";;>n9iTy 
&e  dead  person  intestate  to  administer  his  goods,"  it  has  decease. 
been  held  that  administration  of  the  wife's  goods  belongs 
of  right  to  the  husband.  <"   And  as  by  the  statute  of  distribu- 
tions,^ it  is  provided,  that  <<  nothing  contamed  in  it  shall 
^be  construed  to  extend  to  the  estates  of  femes  covert  that 
shall  die  intestate,  but  that  their  husbands  may  demand  and 
have  administration  of  their  rights,  credits,  and  other  per- 
sonal estates,  and  recover  and  enjoy  the  same,  as  they  might 
have  done  before  the  making  of  this  act,"  it  follows,  that 
the  husband  is  now  entitled  for  his  own  benefit  U>  all  the 
chattels  real  of  his  deceased  wife,  and  to  all  things  m  action, 
trusts^  and  every  other  species  of  personal  property,  whether 

yCo  Lit.  351  b.    OgneU'9  case,       aOgnell's  ca9e,4  Rep.  51.  fUHk. 
4  Rep.  52.  9ft. 
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actually  vested  in  her  and  reduced  into  possession,  or  con- 
tingent, or  recoverable  only  by  action  or  suit.^  And  even 
if  the  husband  should  die  after  his  wife,  without  having 
reduced  into  possessioii  such  part  of  her  property  as  lay  in 
action,  or  before  the  happening  of  any  event  on  which  part 
of  her  property  depended,  still  it  is  now  settled  that  the 
representative  of  the  husband  would  be  as  much  entitled  to 
this  description  of  the  wife's  property  as  to  any  other.** 
And  if  administration  de  bonis  non  of  the  wife  be  granted 
to  any  third  person,  he  is  a  trustee  for  the  representative 
of  the  husband.^ 


c  Co.  Lit  351  a.  note,  304. 
dibid. 


e  Spuib  V.  Wym,  1  Peere   Wil- 
liame,  378. 


IS 


CHAP.  II. 


OJ?  THB   LIABILITY   OF  THE    HUSBAND  FOR   THE   DEBTS  OF    THE 
WIFE;     CONTRACTED    PREVIOUS  TO   THE   MARRIAGE. 

■ 

The  rule  of  our  law  throws  upon  the  husband  the  biirthcB  Huatwiid 
of  his  wife's  debts,  which  were  incurred  while  shewassole,  debts  of 
and  makes  him  liable  for  them  at  any  time  (luring  the  con-  ^^^' 
tinuance  of  the  marriage.*    And  the  reason  assigned   for  dun  sola. 
this  liability  is,  that  as  he  is  entitled  to  the  rents  and  profits 
of  her  real  estate  during  the    coverture,  and  to  the  ab* 
solute  dominion  over  her  personal  property  in  possession, 
it  is  but  reasonable  that  he  should  discharge  all  obligations 
entered  into  by  her  before  the  marriage  ;  as  otherwise  her 
creditors  might  lose  their  just  debts.  ^     This  rule  is  con-  Not  liable 
fined  to  the  wife's  engagements,  contracted  while  she  was  ^^ntraJud 
immarried ;  for  if  they  were  made  during  a  former  mar-  ?>y  ^^  *1^- 
riage,  her  subsequent  husband  cannot  be  responsible  for  mermar- 
them,  as  she  was,  at  that  time)  incapable  of  entering  into  ^^^' 
any  contract.^      This  responsibility  of  the  husband  for  the 
debts  of  his  wife,  contracted  while  she  was  a  feme  sole,  con- 
tinues only  so  long  as  the  marriage,  for  if  she  die  before 
the  demand  has  been  recovered  from  her  husband,  he  is 
discharged  from  any  further  liability.'*     And  if  he  die  before 
the  recovery  of  the  debt,  she  alone,  and  not  his  representa- 
tives, will  be  liable."     It  will    be  sufScient,  however,*  to 
have  had    judgment  against  the  husband  in  the  lifetime  of 
the  wife  for  her  debt  dum  sola,  though  execution  should  not 
have  issued  upon  it,  for  the   judgment    has    made    the 
debt  his/    As  in  C^BHan  v.    J2am,s  where  judgment  was 
obtained  against  a  feme  sole ;  she  marries,  then  the  plain- 

a  1  RoL  Ab.  351.  e  Woodman  v.  6hai»iiaii,  1  Camn. 

b  1  Bac.  292.  189.  r    — ,  i 

c  15  Ea5t,  607.    3  Camp.  438,  f  Eyres  v.  Coward,  1  Sid.  337- 

d  1  Rol,  Ab.  351.  g  Carthew,  30. 
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Husband 
flobleto 
hii  wife's 
debts  only 
during 
marriage ; 
not  after 
iftyeven 
wlierehe 
hasbada 
fortune 
with  her 
sufficient  to 
answer 
those  de- 
mands. 


tiff  sues  a  scire  facias  against  husband  and  wife,  and  lias  a 
judgment  qwfd  habetu  execuiumeni  against  both.  Then  the 
wife  dies,  and  the  plaintiff  sue^  out  a  $cire  facias  against 
the  husband,  and  has  judgment  ^d  habeat  extcutionem 
against  him,  and  resolved  to  be  well  on  a  writ  of  error  out 
of  Ireland. 

It  was  formerly  held  that  the  husbaad  was  chargeable 
in  equity  after  the  death  of  his*  wife  for  her  debts  to  the  extent 
of  the  personal  fortune  he  had  received  with  her,  as  in 
Freemanv.  GoodhiU^^  where  the  wife,  when  sole,  bought 
goods  for  money,  and  after  married  and  died.  The  goods 
came  to  the  hu8^and*is  hands  after  her  death,  but  the  debt 
remained  unpaid.  The  bill  by  the  pluntiff,  the  creditcn*, 
was  to  discover  the  goodb,  and  a  demurrer  thereto,  which 
was  disallowed  •  by  the  Lord  Chancellor  (Nottingham,) 
who  with  some  earnestness  said,  he  would  change  the  law 
in  that  point.  But  Lord  Chancellor  Parker  overruled 
this  case,  for  he  dismissed  a  bill  with  costs,  so  far  as  it 
sought  to  render  the  husband  liable  to  the  bond  of  bis 
wife  dum  solOf  on  the  ground  that  he  had  had  a  large 
fortune  with  her ;  his  Lordship  observing,  **  that  the  husband 
during  the  coverture  is  answerable  for  ins  wife's  debts ; 
and  as,  perhaps,  this  may  be  bard  when  he  has  nothing 
with  her,  so  you  are  to  set  against  such  hardship,  that 
if  tiie  husband  has  received  a  personal  estate  with  his  wife, 
and  happens  not  to  be  sued  during  the  coverture, 
he  is  not  liable.  But  it  is  to  be  considered,  that  the 
husband,  during  the  coverture,  is  to  answer  for  the  whole 
debts  of  the  wife,  though  he  had  nothing  with  her ;  whereas 
an  executor  or  administrator  is  responsible  only  so  far  as 
he  has  assets.***  This  decision  was  followed  by  Lord 
Chancellor  Talbot,  in  the  case  of  Heard  et  Ux.  v«  Stamford.^ 
The  case  was  this  :— -A  feme  sole  was.  indebted  to  her 
sister  in  501.  by  note  ;  she  married,  and  brought  a  personal 

hlCas.  in  Chan.  S96.  See  also  Ball       kaP-Wms.  409.  TalboVs  Cases. 
t.  Smithy  S  Freeor  SSl.  173. 

i  Earl  Thomond  v.  Ead  Siifiblfc, 
1  P.  Wbw,  4W. 


CONTBAtf^TBD  17  TBB  WIPS  BEFORE  If^lULIAGE.  16 

estate  of  TWH,  to  her  faudlmiid,  with  whom  die  iiTed  aboat 
a  fear  and  a  quarter,  and  then  died,  no  proceedings  harinif 
been  takto  daring  the  marriage  for  the  recovery  of  the 
amount  of  the  note.  The  husband*  on  the  wife's  death, 
adnunisteped  to  her  The  sister  married »  and,  with  her 
hasband,  brought  a  bill  against  the  defendant,  and  finding 
that  the  choses  in  action,  of  which  the  wife  died  possessed^ 
were  not  sulBcient  to  pay  the  6(M  debt,  it  was  prayed  that 
the  fiefendant,  die  husband,  for  so  much  as  he  bad  receifwl 
out  of  the  dear  personal  estate  of  the  wife  upon  his  mar* 
riage,  should  be  made  KaUe  to  answer  the  plaintiirB  demand/ 
The  Lord  Chancellor  said,  *<  It  is  extremely  clear,  Aal 
by  law  the  husband  is  liable  to  the  wife's  debts  o^y  during 
the  ooverture,  unless  the  creditor  recovers  judgment  against 
hm  in  the  wife's  Ufetime,  and  I  do  not  see  how  any  thing 
less  than  an  act  of  parliament  can  alter  the  law.  The 
wife's  ohoses  in  action  are  assets,  and  will  beliaUe  ;  but 
Aese,  it  seems,  are  not  sufficient  in  the  principal  case  to 
answer  the  demand.  If  I  reficTe  against  the  husband^ 
because  he  had  sufficient  with  his  wife  wherewith  to  satisfy 
the  demand  in  question,  by  the  same  reason,  where  a  feme 
indebted  dum  tola  afterwards  marries,  bringing  no  fertuae 
to  her  husband,  and  judgment  is  recovered  ag^nst*  the 
husband,  after  which  the  wife  dies,  I  ought  to  grant  relief 
to  the  httsban4  against  such  judgment,  which  yet  is  not  in 
my  power;  consequently  there  can  be  no  ground  for  a 
CcNirt  to  interpose  in  the  present  case."  And  Lord  Redes- 
dale,  adrerting  to  this  case,  observes,'  **  The  debt  of  die 
wife  before  coverture  shall  ndt  be  recovered  against  the 
hnsband  after  coverture,  because  be  is  answerable  for  it 
only  in  virtue  of  the  duty  imposed  on  him  to  discharge  all 
the  obligations  of  the  wife.  This,  in  some  cases,  is  a  little 
against  conscience  ;  but  then,  in  other  cases,  the  charging 
the  husband  would  be  against  conscience  also ;  and  such 
being  the  rule  of  law,  courts  of  equity  have  held,  that  they 
could  not  establish  any  rule  upon  the  difference,  whether 

1  Adair  v.  Shaw,  1  Schol.  ft  Lefioy,  863. 
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the  husband  had  or  had  not  received  a  portian  with  his 

wiie,  that  should  bind  his  conscience  more   in  one   case 

that  in  another.      This  I  take  to  be  the  meaning  of  the  case 

o(  Heard  Y.  Stamfaf  d.''"^ 

Husband  Ituto  be  remarked,  however,  that  thoug^h  the  husband 

il^'sdebts  ^  ^^  answerable  as  such  after  the  death  of  his  wile  for  debts 

after  her      contracted   by  her  dum    sola^  in   consideration   of    any 

the  extent    personal  fortune  he  ha8  received    with  her,  yet  he  may  be 

^u****hich  ^•^^^  •*  ^^^  (Hfrsonal  -representative  ;  for,  if  there  be  any 

he  tekes  ae  of  her  choses  in  action,  which  he   had  not  reduced  into  pos- 

aT  tmn!^'  se8si<Mi.during  her  lifetime,  they  are  assets  in  the  husband's 

sentatiTe.     hands  as  her  administrator,  and  he  will  be  liable  for  these 

'  debts  to  the  extent  of  such  property.  ° 
Htubead  But  the  liability  of  the  husband,  during  the  coverture,  is 

ing  cover-    ^^  confined  to  the  debts  of  the  wife,  dum  sela,  arising  from 
tun  for  de-  faer  contracts ;  it  extends   to  the  debts  she   incurs  before 

vastavit  by  . 

wife  dmn     marriage*  as  executrix  or  administratrix,  by  her  mismanage- 

'^  ment  of  the  property  of  the  deceased.     He  is  liable  for  a 

devastavit  committed  by  her  dum  BolOf   that  is,  whatever 

assets  came  to  her  hands  as  the  personal  representative  of 

a  deceased  person,  and  were  wasted  by  her  previous  to  the 

coverture,  the  husband  is   chargeable  with  as  for  her  debt 

during  the  coverture.^      And  if  judgment  be  had  against 

husband  and  wife  for  a  devastavit .  by  the  wife  as  executrix 

dum  BolOf  and  she  die  before  execution  issues,    it  may    be 

executed  against  the  husband  after  her  death.p 

Hoeband  The  husband  is  also  liable  after  the  coverture  for  waste 

^Jjt^  committed  by  his  wife  dum    sola,  to  the  extent  of   the 

fiirdeirae-     testator's    assets    which  came    to  his  hands   during  the 

"  Am     marriage.     As  in  Batekehr  v     Bean^'i  where  a  bill  was 


% 


M^to^  brought  by  an  heir  for  an  account  of  his  father's  per- 
teetatw'e  sonal  estate,  and  to  have  it  applied  in  exoneration  of  the 
h!!ILmd«0     ^c^  estate,  and  was  brought  against  the  second  husband, 

handadii- 

xjngmur-           m3P.Wms.409.CaB   temp.    Tal-  o  See    Ld.  Redeedale^s    obterva- 

tMgO«             bot,  173.  tions  on  Saunderson  v.  Crouch  in 

n  Heard  ▼.  Stamford,  3  P.  Wma.  Adair  v.  Shaw,  1  Sch  ^  Lef.  867. 

409.  Adair  ▼.  Shaw,  1  Sch.  Si  Lef.  p  Eyre  v.  Coward,  1  Sid.  337. 

««5.     .  q2Baith»Vcm.61. 
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wbo  married  the  widow  and  executrix  of  plaintiff's  father. 
Upon  exceptions  to  the  master's  report,  the  court  declared 
that  the  husband  should  be  answerable  for  io  much  of  the 
former  husband's  personal  estate  as  his  executrix  had  ;  and    . 
that,  although  he  took  it  as  a  portion  with  the  widow,  and 
this  in  favour  of  the  heir,  though  there  were  no  creditors 
concerned  in  the  case  ''      Sanderson  v.  Crouch  *  is  nearly  to  Husband 
the  same  eiSect.      There,  on  exceptions  to  the    master's  j^^  ^^V 
report,  it  appeared  that  a  man  married  an  admrnistratrix*  ^^«  ^^ 
who,  before  their  intermarriage,  had  wasted  great  part  of  by  wife  be- 
the  estate  ;  after  their  intermarriage  a  decree  is  had  against  ^^^  ^\iMe 
them  for  a  distribution  of  the  assets  ;  then  the  wife  dies,  after  her 
The  court  held,  ^  the  husband  is  not  to  be  charged  farther  leM^e™' 
than  what  was  possessed  or  came  to  his  or  his  wife's  hands  ^^"^^  were 

'  committed 

aftertheir  intermarriage."  Lord  Redesdale's  observation  during  the 
on  4hi8  case  this  :  «•  Now,  this  shows  clearly,  that  the  °**"^»8«- 
understanding  of  the  Court  was  this  : — ^with  respect  to  what 
came  to  the  wife's  hands,  and  was  wasted  by  her  previous 
to  the  marriage,  the  husband  was  chargeable,  as  for  her 
debt  during  the  coverture,  but  not  chargeable  after  her 
death  ;  but  for  what  came  to  his  or  his  wife's  hands,  after 
the  marriage,  he  was  chargeable  in  respect  to  his  pessession 
of  it ;  for  the  wasting  after  the  marriage  must  have  been  the 
act  of  the  husband  ;  it  could  only  be  converted  to  the  use 
of  the  husband,  and  therefore,  though  in  that  case  the  hus- 
band was  not  liable  at.  law  in  an  action  in  the  nature  of  a 
dufOitavUf  yet  he  was  held  liable  in  equity."^  Powell  v. 
JSelly '  is  another  decision  •on  the  liability  of  the  husband^ 
after  the  coverture,  for  waste  committed  by  the  wife  in 
respect  of  assets  of  the  testator,  which  had  come  to  the  bus- 
hand's  or  his  wife's  hands  during  the  marriage.  In  this  case, 
the  defendant  had  married  an  administratrix  is  l\er  former 
biiflband,  to  a  share  of  whose  personal  estate  the  plaintiff 
was  entitled.     The  administratrix  wasted  a  great  part  of 

r  See  Mr.  Raithby  's  note  to  this        t  Adair  v.  Shaw,  1  Sehol.  &  Lef. 
caae,2Venf.  61.  267. 

a  9  Raith,  Vern.  118,  Eq.  Cas.  Ab.        u  Prec.  in  Chan.  255.  Eq.  Cas.  Ab. 
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the  property  be/ore  her  second  aarriage,  and  after  this 
marriage,  died.  This  bill  was  brought  against  her  husband, 
to  have  anaccouiit  of  the  estate^  and  a  satbfaction  for  plain- 
tLflf's  share;  and  it  was  decreed  at  the  Rolls,  that  an  ac- 
count should  be  taken  of  how  much  of  the  estate  had 
come  to  the  hands  of  the  adtuinistratrix,  betore  her  second 
marriage  ;  and  also  what  had  come  to  her  or  her  husband 
since  the  marriage  ;  and  plitintiff  to  have  satisfaction  against 
the  husband  absolutely,  for  so  far  as  came  to  his  or  his 
wife's  hands  after  the  marriage  ;  and  for  what  eame  to  her 
hands  before  the  second  marriage,  to  have  a  satisfaction 
against  the  husband  so  far  as  he  had  any  estate  of  his  wife's. 
And  this  decree  was  affirmed  on  appeal  to  the  Lord  Keeper. 
That  part  of  the  decree  which  gives  satisfaction  against  the 
husband,  so  far  as  he  had  any  estate  of  his  wife's,  must 
be  understood  to  mean,  so  far  as  he  had  any  estate  in 
character  of  administrator  of  his  wife.^  And  it  must  be 
taken  with  this  further  qualification,  that  if  the  husband 
had  made  himself  a  purchaser  of  his  wife's  choses  in  action, 
by  his  settlement  before  marriage,  he  should  not  be  liable 
in  respect  to  those  received  after  her  death,  in  character 
of  her  representative,  unless  he  had  knowledge  of  the 
devastatnt.''  But,  if  a  man  marry  a  woman,  the  exe- 
cutrix of  a  former  husband,  and  make  a  settlement  upon 
her,  in  consideration  of  a  sum  of  money,  which  the  articles 
state  to  be  part  of  her  first  husband's  fortune,  upon  an 
apcount  open  and  unliquidated,  he  comes  in  as  a  purchaser 
thereof,  subject  and  liable  to  that  account ;  and  if  it  shall 
turn  out  subsequently,  that  the  wife  was  entitled  to  a  less 
sum,  be  shall  be  obliged  to  refund  the  difference  to  the 
person  entitled  under  the  will,  notwithstanding  his  purchase 
by  settleme!it.»  This  decree  was  pronounced  by  Lord 
Chancellor  Cooper,  on  an  appeal  from  Lord  Harcourt, 
expressly  on  the  ground  that  the  husband  had  notice  that 

▼  See  Ld.  Redeedale'e  obeerratkra        w  See  the  marpnal  note  to  Pow- 
•     '      on  this  Bubiect  in  Adair  v.  Shaw,  1    eU  ▼.  Bell,  Free.  Chen.  «65. 

MuA.  a  !>.  m.  *  P^g^t  V,  Uoekuus  Free.  Chan. 
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the  sum  he  was  entitled  to  in  right  of  his  wife,  was  not  a 
stated  liquidated  stun,  but  so  much  as,  upon  the  account, 
might  be  coming  to  her.  In  Upwell  v.  HaUtyy^  A.  gave 
peraonal  property  to  his  wife  for  life,  remainder  to  his  sister, 
and  appointed  his  wife  executrix.  The  wife  married  the 
defendant,  and  died.  It  was  decreed  that  the  defendant 
should  account  for  .what  came  into  his  hands.  There  the 
wife  was  entitled  during  her  life ;  and  she  having  possessed 
the  [»*opertj,  and  retained  the  surplus  in  her  hands,  as 
executrix,  was  a  trustee,  to  pay  herself  the  interest  during 
her  life,  and  to  preserve  the  principal  for  her  sister.  The 
husband  was  decreed  to  account  for  so  much  as  came  to 
bis  hands,  but  was  not  made  accountable  for  what  she 
might  have  wasted  before  the  marriage.  Stwrt  Y.Harvey*, 
establishes  the  same  principle.  There  the  defendant  had 
married  the  mother  of  Mrs.  Sturt.  Mr.  Sturt  got  a  large 
fortune  with  his  wife,  and  filed  a  bill  to  obtain  different 
properties  out  ofthe  handsof  JHorvcy.  Part  of  the  decree 
was,  that  Harvty  should  account  for  such  part  of  the  per- 
sonal estate  of  his  wife's  former  husband,  as  had  come  to 
the  hands  of  his  wife  before  her  marriage  with  him,  or  to 
his  or  his  wife's  hands  since ;  and  that  he  should  be  answer- 
able for  what  had  come  to  their,  or  either  of  their  hands, 
since  the  marriage ;  and  for  what  had  come  to  his  wife's 
hands  before,  that  he  should  be  answerable  out  of  her 
assets,  if  he  admitted  any,  if  not,  that  an  account  should  be 
taken  of  them. 

The  responsibility  of  the  husband  for  the  debts  of  his  wife 
is  limited,  as  has  been  already  stated,  to  those  contracted 
by  her  dtim  $ola  ;hnt  his  responsibility  for  waste  by  her 
as  executrix  may  be  extended  not  only  to  that  committed 
by  her  while  she  was  sole,  but  even  to  that  which  was 
committed  by  her  and  a  former  husband.  ^Nartan  v.  Sprigg^ 
supports  this  position  There,  upon  ai|;uing  exceptions 
to  die  master's  report,  the  question  was,  how  Uer  ttia  se-* 

V 1  P.  Wnw.  651.  a  1  Vem.  309.  £q.  C%.  Ab.  SO.  lA, 

z  CSt«d  br  L4.  &0ditdaUi  in  Shaw    4.  ^ 

V.  Advr,  1  Schol.  ft  Lef.  371. 
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cond  hiid^iid  should  be  charged  of  his  own  estate  for  s 
deva8taw|ind  breach  of  trust  committed  by  the  feme  and 
hSSband  her  first  6tisband.  Per  Curiam.  "Where  there  is  abon4, 
liabUfor  there  is  a  lien  by  deed,  and  SO  the  second  husband  bound  ; 
by5S  Dftfe  ^^^  where  there  is  barely  a  "breach  of  trust  or  debt  by 
andher  fbr-  simp^^giitract,  then  in  equity  the  plaintiff  ought  to  follow 
band.  the  esi^Hof  the  wife  in  the  hands  of  the  executor  of  the 

first  hi^Nrnd.**  This  judgment  is  not  very  intelligible; 
but  Lord  Redesdale  has  removed  all  difficulty  in  it  by  the 
following  explanation.  His  Lordship  said,  ^  "  It  was 
conceived  that  the  second  husband  should  be  relieved  out 
of  the  assets  of  the  first  husband  ;  that  is,  if  the  first  bus* 
band  possessed  himself  of  the  assets  of  the  testator,  the 
second  husband,  who  was  chargeable  with  the  debts  of  the 
wife,  was  entitled  to  be  relieved  out  of  the  assets  of  the 
first  hud^and,  that  first  husband  having  possessed  himself 
of  that  ^ich  was  not  given  to  him  by  the  marriage,  and  of 
which  he  had  no  other  right  to  possess  himself,  than  for 
the  purpose  of  protecting  himself  against  the  demands  of 
the  creditors  of  the  testator,  a  demand  which  he^was  liable 
to  as  husband  of  the  administratrix.  It  seems  that  in  that 
case  there  was  a  right  in  the  second  husband  to  redeem, 
by  following  the  assetsof  the  first  husband  to  recover  what 
had  been  received  by  him."  This  decree  must  have  been 
in  the  lifetime  of  the  wife,  as  otherwise  the  husband  would 
Uot  have  been  liable  for  her  debts.  But  if  there  be  no  as- 
sets of  the  first  husband,  the  second  husband  must  pay 
the  demand  as  the  debt  of  the  wife.  In  GUpin  v.  Smithy^ 
it  was  held,  that  a  third  husband  of  the  executrix  of  her  first 
husband  was  liable  for  the  assets  of  the  testator,  not  only 
received  by  him,  (the  third  husband,  and  by  his  wife  dum 
sola,)  but  which  were  received  by  her  second  husband.  The 
case  was  this  :  Sir  Edward  Zouch,  seised  in  fee  of  lands, 
settled  them  op  trustees  after  his  death  for  payment  of  his 
debts,  and  dies,  Jeaving  the  defendant  Zouch,  his  son  and 
heir,  an  infant,  and  the  defendant  dame    Dorothy  his  wi- 

« 

b  Adair  V.  Shaw,  1  SchoL  &  Lef.  cl  Chan.  Cas.  83.  Eq.  Ca9.  Ah.  60. 
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dow.  She  entered  on  the  lands,  and  took  the  profits  rthen 
she  ra^iries  Loyd,  who  took  the  profits  during  bis  life,  as 
she  had  before.  Loyd  dies,  and  the  defendant  Sai^ith  inter- 
marries with  dame  Dorothy,  and  she  being  in  pceipt  of 
the  rents  till  that  tune,  the  defendant  Smith  coitinued  to 
receiye  the  profits  till  defendant  Zouch  came  of  we.  The 
plaint  was  a  creditor,  and  his  bill  was  to  baye  .bis  debts 
pud.  This  cause  was  first  heard  at  the  Rolls,  ^d  it  was 
decreed  that  the  plaintiff's  debt  should  bepaid^and  both 
the.  lands  and  Smithy  in  respect  of  the  profits  ^aken  by 
dame  Dorothy,  Loyd,  and  himself,  should  be  liatfie  tp  the 
payment  thereof,  with  this,  that  if  it  fell  on  the  h^r  to  pay 
the  debt,  he  should  have  the  benefit  of  the  decree* to  reim- 
burse him  against  defendant  Smith,  so  f%r  as  ihe  ]}rofits  ta- 
ken by  dame  Dorothy,  Loyd  her  second  husband,  a|id  Smith, 
did  extend.  There  was  an  appeal  from  this  decree  to  the 
Lord  Chancellor,  and  upon,  the  whole  matter  the  Court  con- 
ceived the  decree  just. 

So  that  the  liability  of  the  husband,  during  the  caoverture, 
seems  to  stand  thus  :  He  is  liable  for  aU  debts  contracted 
by  Us  wife  while  she  was  unmarried,  though  he  had  no 
fortune  with  her  ;  and  if  she  die  before  the  recovery  of  such 
debts,  he  is  not  answerable  for  them,  though  he  should  have 
had  a  fortune  with  her.  He  is  also  answerable  during  co- 
verture for  waste  not  only  committed  by  the  wife  dMn  $ola, 
but  for  waste  committed  by  her  and  a  former  husband,  and 
he  is  answerable  for  it  even  after  her  death,  to  the  extent  of 
the  assets  of  the  wife's  testator,  which  came  to  his  or  his  wife's 
hands  during  the  coverture. 

•Though  the  husband  is  liable  during  coverture  for  the  for^^jg^ot 
debts  of  his  wife  dum  sola^  yet  the  action  for  them  must  be  ^^e,  dum 
brought  against  both,  for  if  brought  against  the  husband  '^' 
only,  and  a  verdict  be  found  for  the  plaintiff,  the  jadgment 
will  be  arrested  on  this  ground."*    But  though  it  be  essen- 
tial that  the  wife  shall  be  joined  with  her  husband  in  an 

d  Robin«on  t.  Hardy,  1  Keble,  281.     Drae  v.  Thorn,  Aleyn,  73. 
Mitchinson  v.  Hewson  7  TB.  348. 


w 


S3 


HuilMnd 
liable  for 
debts  of 
wife  de  jMTc 
only. 


'*^.  husband's  LIABlLITrFOE  PEBTS. 

acticm  for  ardebt  contracted  by  ber  before  the  iliarri9ge» 
yet  if  a  prttsise  by  her,  sobaequent  to  the  marriage,  be 
alleged  in  the  declaration,  it  wiQ  be  error,  and  the  judg- 
ment may  be  reversed.^  And  the  reason  of  the  decision  is 
this,  that  a  married  woman  cannot  make  any  contract,  or 
give  a  proi^sa,  expressed  or  implied.  If,  however,  the  action 
be  commwed  agunst  a  woman  whilst  sole,  and  she  marry 
after  judg^nt  had  against  her,  the  execution  must  issue 
against  her  alone.' 

When  it  is  said  that  the  husband  is  liable  for  the  debts  of 
his  wife,  contracted  dwn  boIo^  it  must  be  understood  of  a  wife 
dejure ;  for  where  assumpsit  was  brought  against  husband 
and  wife  for  goods  sold  to  the  wife  previous  to  her  marriage 
with  defendant,  it  was  proved  that  her  first  husband  was  alive 
at  the  time  of  the  delivery  of  the  goods  and  of  the  trial,  and 
that  she  had  married  defendant  on  the  supposition  of  first 
husband  being  dead ;  and  plaintiff  was  nonsuited  by  Lord 
Ellenborough,  on  the  ground,  that  if  she  had  a  husband  alive 
when  the  goods  were  delivered,  she  was  incapable  of  en- 
tering into  any  contract.^ 

e  Monifl   and    Wife  v.    NorfoU       g  Cowley  v.  Robertmn  tnd   Wife, 
and  another,  1  Taunt.  312.  3  Camp.  438, 

f  a  Black.  414.  Doyley  v.  White, 
Cro.  Jac  393.  Boiler,  N.  P.  83i  S.  C. 
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CHAP.  III. 

OF  tnm  LUBIUTT  OF  THB  HUSBAHD  FOR  THK  DEBTS  OF  HI8 
Wirt,  COITTSACTSD  DURING  THB  MARRIAOB,  AHA  OF  TBE 
NBCBSSARIBf  WITH  WHICH  HB  Ifl  BOUND  TO  SUPPLY  BBB« 

Etbrt  man  is  obliged  by  tbe  common  law  of  Bii|^d  to  HosiNuid 
siq^lj  his  wife  with  secesseriesi  such  as  meat,  drinkt  clothes,  ne^J^,^ 
medicine,  &c.  &c.  suitable  to  his  degree  and  circumstan-  forhiiwifeb 
ces  ;  and  if  he  will  not  do  so,  the  law  affords  a  remedy. 
For  upon  a  ^uppUeaoU  to  the  Chancellor  by  the  wife,  the 
husband  will  not  only  be  bound  to  keep  the  peace  to* 
wards  her,  but  to  suppl)  her  necessities ;  and  if  she  be  de» 
priyed  of  h^  clothes,  or  refused  the  necessary  siistenancei 
the  Spiritual  Court  will  diyorce  her  from  him,  and  give  her 
alimony  fior  her  su^^ort.*       But  the  wife,  haying  these  ^^^ 
modes  of  redress,    cannot  make  her  husband  liaUe  for  debu  oon- 
debto  coitfracted  by  her,  even  for  necessaries,  without  bis  ^^^t  his 
consent :  he  must  be  a  party  to  that  contract  by  his  agree-  wient. 
ment,  either  expressed  or  impfied,  or  he  shUl  not  be  bound 
by  H.    And  therefore  it  is,  that  in  an  action  against  the 
husband  for  necessaries  furnished  to  his  wife,  it  is  always 
a  question  left  to  the  jury  to  determine,  whether  he  has 
giyen  his  assent  or  not.    The  contract  of  a  married  woman  Haaband's 
is  absolutely  yoid,  it  binds  neither  herself  nor  her  hu^and  !J|^^^ 
without  his  assent ;  but  where  she  buys  necessaries  for  j*^  wifo 
herself  or  her  family,  the  husband's  assent  will  always  be  m^hm  ^ 


presumed  during  cohabitation,  unless  eyktenoe  be  giyen  tp  ^^  «Bd 
rebut  the  presumption  arising  from  the  circumstance  of 
their  liring  together.^    And  this  presumption  will  not  be 
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rebatted  by  the  profligacy  of  her  conduct  during  cohabita- 
tion.® 
^n£?^''       But  this    implied  assent  will  be  disproved  by  evidence 
sent  dis-      that  a  positive  order  was    given  by  the  husband,  that  his 
cvSeace^of  ^^®  should  not  be  trusted  by  the  person  seeking  to  charge 
his  positive  him.     This  was  the  case  of  EtheringUm  v.  Parrot^  ^  where 
wife  should  ^fwnpsU  was  brought  against  the  defendant  tdt  goods  sold 
t^^rted        ^^^  delivered  to  his  wife      It  appeared   that  the  goods 
were  bought  by  the  defendant's  wife  to  make  herclothes,  and 
that  she  and  defendant  cohabited*  but  that  she  was  an  ex- 
travagant woman,  and  that  ou  a  former  occasion,  when  she 
had  bought  goods  from  the  plaintiff,    the  defendant    paid 
for  them,  and  at  the  same  time  gave  notice  to  the  plaintiff's 
servant,  who  received  the  money,  that  his  master  should 
trust  her  no  more.     On  this  occasion    Lord    Holt   held, 
that  "cohabitation  is  an  evidence  of  the  husband's  assent 
to  contracts  made  by  his   wife  for  necessaries.     But  if  the 
husband    have    solemnly  declared  his  dissent,    that   she 
shall  not  be  trusted,  any  person  that  has  notice  of  this  dis- 
sent trusts  her  at  his  peril  after,   for    the  husband  is    only 
liable  on  account  of  his  own  assent  to  the  contracts  of  his 
wife,  of  which    assent  cohabitation  causes  a  presumption. 
For  the  wife  has  no  power  originally  to  charge  her  husband, 
but  is  absolutely  under  his  power  and  government,  and 
mngt  be  content  with  what  he  provides,  and  if  he  does  not 
ppvide  her  with  necessaries,  her  remedy  is  in  the  Spiritual 
Court."     And  therefore  the  plaintiff  was  nonsuited. 

But  though  a  caution  to  particular  individuals  during 
cohabitation  not  to  give  credit  to  his  wife  will  protect  the 
husband  against  actions  brought  by  these  persons  against 
him  for  necessaries  subsequently  furnished  to  her,  yet  a 
general  notice  to  the  public  in  the  Gazette  or  newspapers, 
not  to  give  her  credit,  will  afford  no  protection  to  him, 
unless  he  can  show  that  the  persons  suing  had  notice  of  the 
advertisement^ 
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The  preflumption  that  the  contract  was  made  with  the  Hiuband^s 
asBetit  of  the  husband  will  also  be  repelled  by  eyidence  proved  by 
that  the  credit  was  given  to  the  wife  and  not  to  the  husband^  ^f^^^' 
As  in  Metealf  y,  i9A«i0  /  which  was  an  actioQon  aproinis*  credit  wm 
sorjnote,  and  for  goods  sold.  The  plain tifi^  a  milliner,  ^^^^^ 
supplied  articles  of  dress  to  the  wife  of  the  defendantp  who 
was  an  apothecary  ki  a  small  country  town,  in  the  course 
of  six  months,  to  nearly  200/.  The  delendant  and  his 
wi/e  were  then  liviog  together,  but  there  was  no  evidence 
that  he  was  at  all  aware  of  her  dealii^  with  the  plaintiC 
A  former  account  wfaicb  she  had  had  with  plaintiff,  without 
her  husband's  knowledge,  had  been  paid  by  her  father, 
who  deoired  that  no  farther  credit  should  be  given  to  her 
without  her  husband's  sanction.  The  goods  in  questipn 
were  ordered  by  her  alone,  and  the  plaintiff  took  the  pro- 
missory note  declared  on  for  the  amount  in  her  own  name. 
It  was  contended  for  the  plaintiff,  that  althoi^h  the  defendant 
might  not'  be  liable  on  the  note,  or  for  the  whole  of  the 
goods,  there  must  be  a  verdict  for  such  part  of  them  as  the 
jury  should  think  suitable  to  his  circumstances  and  degree. 
That  the  notice,  not  coming  from  him,  but  from  another, 
was  of  no  avail,  and  he  had  not  proved  that  she  was  fur- 
nished with  proper  apparel  from  any  other  quarter.  Lord 
Ellenborough  said,  ^*  The  action  clearly  cannot  be  main* 
tained  on  the  note,  as  the  wife  had  no  authority  to  make  it  ; 
and  he  is  pot  liable  for  any  part  of  the  goods  on  this  plam 
ground,  that  they  were  not  supplied  on  his  credit,  ai^d  the 
phnntifflookedtothe  wife  only  for  payment.  The  credit 
was  given  to  the  wife  only,  and  not  to  the  husbaiM;|."  The 
verdict  was  accordingly  for  the  defendant. 

The  same  rule  was  acted  on  in    the    case  of  Bently  v.  n^^^^^^ 
Chigvn^    This  Was  an  action  for   dresses  sold  to  the   de-  not  liable, 
lendant's  wife.    It  appeared  on  the  trial,  that  the  defendant  ^^^yento 
was  aa  attorney,  very  limited  iin  practice  aod  income  ;  that  ^^^  ^f*^- 
the  pfaAdtiffs  bad^  in  ^ibout  a  year  and  a  half,  fumisbed  his 
wife  witii  arfi(4es  of  fashiomMe  ^ess  to  tbe  amount  of 
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18S{.,  and  that  the  charges  were  reasonable.  It  was  also 
proved  that  the  plaintiffs  had  debited  the  wife  in  their 
books,  that  they  had  been  partly  paid,  by  three  bills  of  ex- 
change, drawn  by  them  on  the  husband,  which  were  ac- 
cepted and  paid  by  her ;  but  there  was  no  proof  that  these 
bills  had  ever  been  presented  to  him  for  acceptance.  .  It 
was  also  proved  that  defendant  and  his  wife  cohabited  and 
Aat  she  had  worn,  in  bis  presence,  some  of  the  articles  fur- 
mshed.  On  the  part  of  the  defendant  it  was  proved,  that 
when  some  of  the  articles  were  sent  home,  she  desired  the 
servant  to  put  them  away,  that  her  husband  might  not  see 
them ;  and  that  in  the  presence  of  the  defendant  and  one 
of  the  phiintiffs,  she  had  said,  *^  her  husband  never  paid 
her  bills,  she  always  paid  her  own :''  and  also,  that  when 
one  of  the  bills  which  had  been  drawn  on  her  husband, 
and  accepted  by  herself,  was  dishonoured,  the  plaintiffs 
had  written  in  urgent  terms  to  the  wife,  praying  her  to 
provide  for  the  bill,  but  had  made  no  application  to  the 
husband.  Justice  Heath,  who  tried  the  case^  left  it  strongly 
to  the  jury  to  consider  whether  the  credit  had  not  been 
given  to  the  wife,  and  not  to  the  husband ;  but  the  jury 
found  a  verdict  for  the  plaintifib.  The  verdict  was  after* 
wards  set  aside,  the  Court  being  of  opinion  that  the  credit 
was  g^ven  to  the  wife,  and  that  the  husband  was  not  liable. 
On  the  same  principle  it  was  decided  in  the  Exchequer 
Chamber,  on  a  writ  of  error  to  reverse  a  judgment  of  the 
King's  Bench,  that  assumpsit  against  the  husband  for 
money  lent  to  the  wi/e,  at  the  request  of  the  mfe,  was  not 
maintainable  ;  because  it  appeared  od  the  record  that  the 
contract  was  with  the  wife,  and  not  with  the  husband.  ** 
But  if  the  money  be  alleged  in  the  declaration  to  have  been 
lent  to  the  wife,  at  the  express  request  of  the  husband,  then 
the  action  is  maintainable  ;  because  the  money  being  lent  to 
the  wife  at  the  husband's  desire,  is  money  lent  to  himself.^ 
However,  if  the  wife  carry  on  a  trade  alone,  in  her  own 
name,tiie  husband  living  with  her,  he  vrill  be  liable  for 
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goods  sold  to  ber  for  thi^^business^  with  bis  knowled  "e, 
although  the  invoice  azid  receipts  were  in  the  name  of  the 
wife,  and  although  the  landlord  received  'the  rent  of  the  % 
bouse  from  the  wife,  and  she  was  rated  to  and  paid  the 
poor's  and  paving  rates ;  and  though  the  husband  never 
interfered  in  the  payment  or  receipt  of  money  J 

If  the  husband  be  not  separated  from  his  wife,    but  be  HoaHand 
occasionally  absent  in  the    discharge  of  his  professional  °o^^i*b'<> 
duties,  he  will  not  be  liable  for  necessaries  furnished  to  her,  saries  for 
where  be  allowed  her  an  adequate  sum  for  that  purpose  ;  ^"hed  dur- 
and  had  also  given  notice  of  the  allowance  to  the  person  iotf  ^  &^ 
who  provided  the  necessaries.     In  Holt  v.  Brten,  ^  it  ap-  home, 
peared  that  the  defendant  was  a  surgeon  of  a  ship  of  war,  ^j^^^'^^^ 
and  that  his  wife  and  four    children   lived  at  Plymouth,  money  for 
whilst  he  was  absent  at  sea ;  that  during  his  absence  on  such  poLf  ud 
duty,  the  pltuntiff  had  supplied  meat  to  the  defendant's  wife,  BAa&vea 
and  that  previous  to  his  having  so  supplied  her,  the  phuntiff  the  persoa 
had  been  distinctly   informed,  that  the  defendant  allowed  \^^^ 
his  wife  100/.  per  annum,  and  that  if  plaintiff  trusted  her^ 
defendant  would  not  pay  him.    It  was,  also  proved,  that  the 
allowance  had  been  punctually  paid.     The  learned  judge 
told  the  jury  that  as  there  was  no  proof  of  any  separation 
between  defendant  and  his  wife,  nor  any  separate  mainte- 
nance settled  on  her  by  deed,  the  defendant  must  be  consi« 
dered  as  liable  for  all  debts  contracted  by  his  wife  for  the 
necessary  support  of  herself  and  her  children  :  and  the  jury 
found  for  the  plaintiff.     But  the  Court  of  King's  Bench 
afterwards  set  aside  this  verdict,  on  the  ground  that  tho 
case  had  not  been  properly  left  to  the  jury.     And  the  Court 
stated  this  to  be  the  law  as  applicable  to  this  case  :  that  if 
a  man  supplies  his  wife  with  a  sufficient  allowance  for  the 
purpose  of  paying  for  those  necessary  supplies,  and  the 
tradesman  with  whom  she  deals  has  notice  of  it,  and  aftef. 
wards  trusts  her,  he  does  so  at  his  own  peril,  and  will  only 
be  entitled  to  recover  by  proving  that,  in  fact,  the  aUowui^ 
v^  not  regularly  paid. 
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So,  where  the  necessaries  are  iuraisbed  to  the  wifis,  luider 
curcmnstances  which  render  it  iilegal  to  have  so  furnished 
them,  the  husband  will  not  be  iable.  As  where  Lady 
Dinely  was  in  execution  for  a  conspiracy  to  charge  her 
husband.  Sir  John,  with  sabornation  of  perjury,  the  phin^ 
tifi^  the  keeperofaspongiuti^-house  within  the  rules,  received 
herkito  his  house,  and  found  her  necessaries,  for  which  this 
action  was  brought ;  the  Chief  Justice  ruled  that  it  would 
not  lie,  for  her  being  there  was  illegal ;  she  being  such  a 
prisoner  as  was  not  entitled  to  the  benefit  of  the  rules.  * 

The  husband  is  liable  for  necessaries  furnished  to  his 
wife  while  they  live  apart,  as  well  as  while  they  cohabit 
and  his  assent  will  be. presumed, unless  the  contrary  apt- 
pears.  If  husband  and  wife  separate  and  live  apart  by 
mutual  agreement,  he  b  still  answerable  for  necessaries 
supplied  to  her,  subject  however  to  the  same  exceptions 
wUeh  govern  his  liability  during  cohabitation  ;  that  is,  if 
the  goods  be  furnished  notwithstanding  his  express  direc* 
tiotts  that  no  goods  shall  be  given  to  her,  or  if  the  credit  be 
given  to  her  alone  and  not  the  husband  ;  in  either  case 
he  is  dischai^d  from  responsibility. 

The  husband  is  also  liable  for  necessaries  for  his  wife, 
when  the  separation  is  invohintary  on  her  part,  as  when  he 
turns  her  out  of  doors  without  good  cause,  and  then  he 
is  liable  notwithstanding  his  express  directions  to  individuals 
that  she  shall  not  be  supplied.  For  by  causelessly  sending 
lier  from  his  house,  he  gives  her  a  general  credit  for  neces- 
saries, for  winch  he  will  be  answerable.  And  such  is  stated 
to  be  the  law  in  several  cases.™  It  was  so  decided  directly 
in  the  case,  of  BoUon  v.  Prentice.'*  in  this  case,  it  appeared 
that  the  deftndant  left  his  wife  and  went  into  other  lodgings, 
and,  when  she  followed  him  and  found  him  out,  he  refused 
to  «dmit  her,  and  struck  her,  and  declared  he  would  not 
maintain  her,  or  pay  any  one  that  did.     In  tins  distress  she 
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IwfTOwed  dodies  of  her  friendi,  and  applied  to  die  piskitiff, 
who   furnished  her  with  neceasaries  according  to  the  de- 
fendant's degree,  whilsh  the  defendant  refnsing  to  pay  for, 
die  pi^ent  action  was  brought,  and  the  jury  found  a  ver- 
dict for  the  plaintiff.     Upon  a  motion  for  a  new  trial,  the 
Court  held  the  Yerdict  was  r^ht.     So,  in  Tliampson  v.  Her- 
«dy,  "^  the  defendant  shut  his  doors  against  his  wife,  and  she 
was  obliged  to  procure  lodging  and  mttntenanee  from  the 
pUotiff,  tar  which  this  action  was  brought.     A  verdict  was 
found  for  the  plaint^,  and  on  a  motion  to  set  it  aside,  the 
Cqart  unanimously  refused  the   mof»on«  saying  that  (tie 
wife  had  no  maintenance  firom  her  husband,  nor  admittance 
into  his  house,  and  that  she  was  obliged  to  procure  lodgings 
and  maintenance  somewhere  eke  ;  and  he  was  held  to  be 
Bable  under  these  circumstances,     in  like  manner,  Lord 
EUenboroogh  ruled  at  Nisi  Prius,  that  where  a  man  turns 
his  wife  out  of  ins  house  willi  circumstances  oi  violence, 
he  was  liable  to  the  attorney  who  prepared  articles  of  the 
peace  agunst  hira,  as  she  carried  with  her  credit  for  what- 
ever her  preservation  and  safety  reqinred.  ^ 
And  though  the  husband,  having  turned  Ihs  mfe  ^ut  of  Hiubaud 
doors,  should  caution  the  public  in  the  newspapers,  and  necwiSSeB 
even  in^viduals,  not  to  trust  her,  still  he  will  be  Uable  ;  as  Aumished 
Lord  Kenyon  ruled  it  in  Harris  v.  Mcrri$j^  his  Lordship  even  if  ihe 
saying,  that  **  if  he  put  her  out  of  doors,  though  he  advert  dowd.  if 
tise  her,  and  caution  all  persons  not  to  trust  her,  or,  if  the  elope- 
he  even  gave  particular  notice  to  individuals  not  to  give  ^^dul* 
her  credit,  still  he  would  be  liable  for  necessaries  furnished  tcwwBj.and 

.  she  Boucits 

to  her,  for  the  law  has  said,  that  where  a  man  turns  his  to  return, 
wife  out  of  doors,  he  sends  with  her  credit  for  ber  reason- 
able expenses.''  And  if  the  wife  have  even  eloped,  and 
afterwards  solicit  to  return  to  her  husband,  he  is  liable, 
provided  the  elopement  was  not  adulterous,  because  this  is 
tantamount  to  a  turmng  her  out  of   doors.      For  Lord 
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El  Ion  held,  tbat  if  a  roan  wHl  not  receire  lus  wife  into  hiB 

house,  he  turns  her  out  of  doors.' 
Husband  And  not  onlj  the  turning  the  wife  out  of  doors  will  ren- 
net rs  ries  ^^r  the  husband  liable  for  necessaries  for  her,  but  if  he 
suppli^  to  trest  her  so  ill  as  to  render  her  departure  indispensable,  he 
when  he'  must  maintain  her.  Lord  Keiijon  said,  that  where  a  wife's 
scTcnieiry  si^u^tion  in  her  husband's  bouse  was  rendered  unsafe  from 
as  to  ren-  his  cruelty  or  ill  treatment,  he  should  fule  it  equivalent  to  a 
p^ure  ^  turning  her  out  of  the  house,  and  that  the  husband  should 
from  his      be  liable  for  necessaries  furnished  to  her  under  these  cir- 

house  re-  «        "  •      .n  i  •   ■  %  •,    *       ,^ 

quisite.        cumstances.'     But  the  ill  treatment    which  would  justify 
this  abandonment  of  her  husband's  house,  and  give  a  credit 
to  her  for  necessaries,    must  be  such  as  to  excite  a  well- 
grounded  apprehension  for  her  personal  safety ;  not  merely 
such  as  a  fanciful    woman  may    entertain,    but  such    as 
a   jury  shall    esteem  to  have  been  felt  upon    reasonable 
grounds/     In  the  case  oi   Harwood  v.  Heffer,''  an  action 
was  brought  against  the  defendant  for  necessaries  furnished 
to  his  wife.      The  counsel  having  stated  that  the  husband 
treated  his  wile  with  great  cruelty,  by  placing  a  profligate 
woiaan  at  the  head  of  his  table,   and  telling  his  wife,  that  if 
she  did  not  like  to  dine  there,  she  might  dine  in  her  own 
chamber ;  also  by  confining  her  to  her  room,  under  pre* 
tence  of  her  insanity,  from  which  she  espaped,  and  can« 
tracted  the  debts  sought  to  be  recovered;  the  I  udge  (Law- 
rence) nonsuited  the  plaintiff ;  and  on  a  motion  to  set  it 
aside,  the  rule  was  refused.  Chief  Justice   Mansfield  saying^ 
'<  If  this  suit  was  maintainable,  it  would  be  necessary  that 
the  jury  should,  in  the  first  place,  determine  whether  the 
wife  lawfully  left  her  home  or  not.      This  would  wholly 
supersede  the  necessity  of  a  suit  for  alimony,  or  a  divorce 
a  mensa  et  thord      I  think  nothing  short  of  actual  terror  and 
violence  will  support  this  action-"     This  case  was  decided 

r  Bawlins  ▼.  Vandyke,  3  Esp.  N.        1 3  Bing.  187. 
P.  C.  350.  «  3  XftOat  491. 

■  Hodges  V.  Hodges.  1  fisp.  ^.  P. 
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on  the  ground  that  the  conduct  of  the  hu si  and,  in  putting 
an  abandoned  woman  at  the  head  of  hid  table,  was  not  suf- 
ficient to  justify  his  wife  in  leaving  his  house,  as  it  did  not 
amount  to  actual  force,  nor  was  calculated  to  inspire  rea- 
sonable apprehension  of  it,  and  as  she  might  have  had 
necessaries,  if  she  had  remained  ttt  home.    However,  it  was  Husband 
ruled  otherwise  in  jJWu  v.  Chapman,''  where  it  wi^s  held,  'n^clw^ 
that  a  husband  rendered  his  house  an  unfit  residence  for  nes,  when 

Wlfo   IG&VfiS 

bis  wife,  by  bringing  a  woman  of  bad  chat  acter  under  his  his  house 
roof;  and  that  when  the  wife,  in  consequence  of  such  con-  *"<5<''*»«- 

'  '  *  qoenceofa 

duct,  went  away  and  lived  apart  from  him,  be  was  bound  profligate 

-  'J      i_  -^t  .    •       •  j»   •  •       •  i_  woman  be- 

to  provide  her  with  necessaries,  i.  e.  medicines  m  sickness  ^  „^g  placed 
during  the  separation.  And  in  the  subsequent  case  of  Hou-  ^\  ^^ 
Uston  V.  Smythj^  Chief  Justice  Best  held  not  only  that  a 
woman  was  not  bound  to  wait  till  actual  violence  is  com- 
mitted, and  that,  if  there  be  a  reasonable  ground  for  ap- 
prehension, she  may  fly  fi*om  her  husband  ;  but  also  said, 
that  the  doctrine  in  Harwood  v.  Heffery^  that  a  woman  was 
not  justified  in  leaving  her  husbiand's  house  when  he  placed 
a  profligate  woman  at  his  table,  could  not  be  law.  In  this 
case  of  HovUston  v.  Smythj  the  wife,  though  perfectly  sane, 
bad  been  confined  in  a  madhouse,  and,  having  escaped 
from  it,  she  returned  to  her  husband,  who  struck  her  in  the 
face,  threatened  her  with  a  pistol,  and  with  another  con- 
finement in  the  madhouse.  She  then  fled  to  the  plaintifi^, 
who  supplied  her  with  the  necessaries  for  which  an  action 
was  brought,  and  a  verdict  found  for  the  plaintiff  A  mo- 
tion was  afterwards  made  for  a  rule  for  a  new  trial,  on  the 
ground  that  the  judge  had  misdirected  the  jury,  by  telling 
them,  &at  if  they  thought  the  defendant's  wife  had  left  his 
house  with  reasonable  ground  for  apprehending  personal 
violence,  she  was  entitled  to  credit  for  her  support ;  and 
Horwood  V.  Htjftr  y  was  relied  on.  However,  the  rule 
was  refused,  and  the- authority  of  this  decision  was  denied. 
The  Chief  Justice  '  Best  laid  down  the  law  thus :  <Mf  a 

V 1  Sclw.  N.  P.  281.  5th  edit.  x  S  Taunt.  421. 

w  3  Ring.  137.  y  Ibid. 
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wife  reiuains  in  the  boa»e  wKh  her  famsband  ubA  an  aduU 
tress,  I  doftbt  whether  she  could  afterwards  obtain  a  divorce 
fbr  the  adultery  of  her  husband  :  her  continuance  in  the 
house  with  her  husband,  under  such  circumstances,  might 
be  considered  as  an  assent  to  his  condacti  and  prejudice 

hei'case  in  tbe  spiritual  court."  Mr.  Justice  Park  said, 
^*  I  am  surprised  at  the  language  ascribed  to  the  Court  In 
H«r\00od  ▼.  Htgtr^  because  it  is  abhorrent  from  erery  feel* 
ing  of  a  man  and  a  Christian.  It  is  not  to  be  endured,  that 
the  mistress  of  a  house  should  confine  herself  to  a  Chamber 
with  bare  necessaries,  when  a  prostitute  is  setting  at  the 
same  table  with  her  husband.  -That  cannot  be  the  law  of 
England^  because  it  is  not  the  law  of  morality  and  religion.'* 
And  Mr.  Justice  Gaselee  said,  <«  I  have  always  considered 
the  law  on  this  subject  to  be  as  laid  down  by  Lord  Kenycm ; 
thai  if  a  nsan  renders  hb  house  unfit  for  a  modest  woman 
to  continne  in  it,  she  is  authorized  in  going  away."  So  that 
it  may  now  be  safely  stated  to  be  law,  that  if  a  husband 
will  introduce  a  woman  &f  profligate  habits  into  his  house, 
aad  place  her  at  his  taUe,  his  wife  will  be  justified  in  with- 
drawiI^{  herself  from  his  protection,  and  he  will  be  bound 
toprorideber  with  necessaries. 
Not  liable  Howefct,  if  the  husband  turn  his  mfeoutof  doors  for, 
h  ^^  ^fer  V^^  caii0e>  vi2.  she  haying  committed  adultery;  he  will  not 
good  cause,  be  liable  for  necessaries  furnished  to  her  subsequent  to  her 

'excluuon.' 
Not  liable,  Or  if,  after  having  been  turned  out  of  her  husband's 
^J^2!!^  boase  with  out  good  cause,  she  commit  adultery,  he  is 
tery  after  firom  that  monient  freed  from  all  liability  with  respect  to  her 
ed  oat^'  sabsa^eni  debts  As  in  Gwier  v.  Handcock^''  which  was 
^j^TJ*'*'^  an  action  for  the  board  and  lodging  of  the  defendant's  wife, 
out  good  He  halving  committed  adultery  with  a  woman  whom  he 
brought  into  his  house,  treated  his  wife  with  great  cruelty, 
abid  finally  turned  her  out  of  doors.  Then  the  wife  com- 
wKed  adultery,  after  which  she  ofiered  to  return  home, 

%  Ham  V.  Toovey,  Selw.  N.    P.         a  6  T.  Rep.  60.^. 
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but  ber  husband  would  not  receive  her,  and  the  action  was 
brought  for.  her  board  and  lodging  subsequent  to  that  time. 
Mr.  Justice  Buller,  before  whom  the  cause  was  tried,  was 
of  opinion  that  the  husband  was  not  bound  to  receive  the 
wile  after,  and  consequently  was  not  bound  to  support  her, 
and  he  directed  a  verdict  for  the  defendant.  And  on  a 
motion  in  the  King's  Bench  to  set  aside  the  verdict,  the  rule 
was  refused. 

Bat  if  the  wife,  instead  of  being  turned  out  of  doors  by 
her  husband,  or  being  obliged  to  leave  him  in  consequence 
of  ill-treatment,  elope^  from  him,  he  will  not  be  liable  for* 
necessaries  furnished  to  her  after  the  elopement*    In  Manby 
V.  Srotf  the  wife  went  away  from  her  husband  without 
his  consent,  and  during  the  separation  he  expressly  forbid 
the  plaintiff  to  deliver  any  goods  to  his  wife  ;  notwithstand- 
ing  which  prohibition,  the  plaintiff  sold  silks  and  velvets  to 
her,  and  then  brought  an  action  for  the  amount  against  the 
husband.     The  jury  found  that  the  goods  were  suitable  to 
die  rank  of  the  husband.     The  judges  of  the  King's  Bench 
were  divided  in  opinion  as  to  the  liability  of  the  husband 
untor  these  curcum8tances,  whereupon  it  was  adjourned  to 
the  Exchequer  Chamber,  where  nine  of  the  judges  were  of 
opinion  that  the  husband  was  not  chargeable.     It  would 
appear  from  this  case  that  an  express  caution  was  necessary 
from  the  husband  to  tradesmen  to  exempt  him  from  liabili- 
ty for  necessaries  for  his  wife,  even  when  she  elopes  from 
him  without  his  consent.     But  the  law  seems  now  to  be,  if  ^ife 
that  if  the  wife  depart  from  her  husband  witliout  his  con-  ^^^p^*  ^^^ 
sent,  he  is  not  liable  for  necessaries  supplied  to  her,  although  liable  fin- 
he  should  not  have  given  any  notice  not  to  trust  her,  and  ".®®®""- 
although  the  tradesman  supplying  her  had  no  notice  of  the  i^'^he 
elopement.     And  sp  the  law  was   stated  to  be  by   Lord  ^^irow- 
Holt*^     And  the  mere  elopement  without  any  act  of  adul-   *y»  **"^  ^^^ 
tery  will  be  sufficient  to  discharge  the  husband,  as  it  was  turn,  fans- 

btiia  liable. 

b  Afl  to  tlie  meaning  of  the  word        c  Sid.  109.   1  Lev.  4.   l  Bac.  Ab. « 
eUpe,  see  3  Esp.  N.  0.  d56.  3  Blaok.    295. 
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held  by  C,  J.  RaymoDd,'  who  said  that  "if  a  woman 
elopes  from  her  husband,  though  she  does  not  go  a^ay  with 
an  adulterer  or  in  an  adulterous  itianner,  the  tradeHman 
trusts  her  at  his  peril,  and  the  husband  is  not  bound."  If, 
however,  after  such  an  elopement,  the  wife  oflFer  to  return, 
hb  Lordship  seems  to  have  been  inclined  to  think  the  hus- 
band's liability  for  necessaries  would  have  been  revived/ 
If  wife  But  it  the  elopement  of  the  wife  be  accompanied  with 

an^iOter-  adultery,  then  the  husband  IS  completely  diHcharged,^  and 
er,  husband  ^q  subsequent  oflfer  by  her  to  return  to  her  husband  will 

not  liable, , 

though  ahe  restore  his  liability.^     All  these  cases  have  been  decided  on 

tum/^  '^'  this  principle,  that  when  the  wife  elopes  from  her  husband's 

house  and  renounces   his  protection,  or  when  she  is  turned 

out  for  good  cause,  the  evidence  of  his  assent  to  maintain 

If  husband,  jjer  ceases.  And  therefore  where  the  husband,  knowing  of 

knowing       ...  . 

his  wife's  his  Wife's  adultery,  abandoned  his  house  and  left  her  m 
reveller  in  '*»  ^*^*^  children  bearing  his  name,  but  without  making  any 
provision  for  her  in  consequence  of  the  separation,  and  the 
wife  continued  in  a  state  of  adultery,  the  husband  was  held 
to  be  liable  for  necessaries  furnished  to  her  during  that  pe- 
riod.* In  this  case  the  Chief  Justice  told  the  jury,  that  if 
they  believed  the  plaintiff  knew  the  separation  was  caused 
by  her  adultery,  they  ought  to  find  for  the  defendant,  if  not, 
then  for  (he  plaintiff.  The  verdict  was  for  the  plaintiff  for 
2L  lOf.,  and  on  a  motion  to  set  it  aside,  the  rule  was 
refused.  Here  the  husband,  instead  of  putting  his  wife  out 
of  his  house,  on  the  discovery  of  her  misconduct,  left  it 
himself,  and  suffered  her  to  remain  in  it,  and  thus  gave  a 
credit  to  her  with  those  who  were  ignorant  of  the  cause  of 
separation,  her  continuance  in  his  house  affording  evidence 
of  his  assent  tg  her  contracts  for  necessaries. 

In  like  manner,  where  the  husband  had  taken  back  his 
wife,  who  had  eloped  with  an  adulterer,  and  afterwards 
turned  her  out  of  doors,    he    was    held    to    be  liable  for 


his  house, 
he  is  liable 
though  he 
separate 
from  her. 


Ifhusband 
takiB  back 
his  wife 
whohadj 


e  Child  &  al.  v.  Hardy  man,  2 
Strange,  875. 

f  See  also  1  Lev.  4. 

g  Morris  v.  Martin,  1  Str.  647, 
Manwaring  v.  Sands,  1  Str.  70G. 
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necessaries   supplied  to  her,  notwithstanding  her  former  f^^^"^^ 
adultery.'^    In  this  case  Lord   Kenyon  said,  that  though  an  terer,  and 
adulterous  elopement  will  prevent  the  husband  from  being  "^^^^^^ 
liftble  for  articles  furnished  to  the  wife  during  the  tenn  of  out  of     ,^ 
her  elopement,  that  is  no  answer  now.     The  husband  has  liJJSJJ 
taken  her  back,  and  she  was  from  that  time  entitled  to 
dower.     She  was  $porUe  retracta,^  and  of  course  entitled  to 
mainteoaiice  during  coverture,  if  her  husband  turned  her 
out  of  doors.*' 

As  the  husband  is  dischai^ed  from  his  liability  for  Aeces-  ^^g^^^." 
saries  for  his-  wife  during  separation,  wheji  she  elopes  from   rate  main- 
him,  whether  in  an  adulterous  manner  or   not,  so  he  also  dlSJhme 
derives  an  exemption  from  such  liability,  when  they  have  husband 
separated  by  mutual  consent,  and  he  has  allowerd  her  a  suf-  liability  for 
ficlent  separate  maintenance  for  her  support,  and  has  paid   ^^^^ 
the  allowance.     And  separation  and  separate  maintenance 
are  facts  which,  if  proved  in  an  action  against  the  husband 
for  the  price  of  necessaries  furnbhed  to  his  wife,  will  be  a 
bar  to  a  recovery  against    him.      However    the    separate 
maintenance  operates  as  a  bar,  not  by  taking    away  any 
power  from  the  wife  of  binding  her  husband  by  her  con-* 
tracts,  for  the  law  allows  her  no  such  power,  but  by  afford- 
ing evidence  of  that   want  of  assent  on  the  part  of  the 
husband,  which  alone  could  render  the   engagement  vaKd.°^ 
For  iff  a  man  lives    separate  from  hid   wife  and  pays  her 
a  separate  maintenance,  such  an  allowance  must  be  for 
the  very  purpose  of  providing  her  with  the  articles  which 
may  be  necessary  for  her,    and  therefore  it  negatives  the 
idea  of  an  assent  on  his  part  to  any  engagement  for  these 
necessaries.     Todd  v.  Stokes ",  establishes  this  proposition. 
The  action  was  brought  by  an  apothecary  to  recover  the 
amount  of  medicines  furnished  to  the  defendant's  wife.    Non 
assumpsit  was  pleaded,  and  on  the  trial  it  was  proved,  that 
the  defendant  and  his  wife  had  been  separated  by  consent 
for  five  years,  and  that  upon  the  separation  the  defendant 

k  Harris  v.  Morris,  4Esp.  T^.  fiC.        m  3  Esp.  N.  P.  C.  250. 
41-  •  n  1  Soli.  iie. 
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hud  signed  articles  to  ceitain   trustees,  by  which  he  bad 
obliged  himself  to  allow  her  20/.  per  annum*  which  he  had 
done  accifrdingly  ever  after^   and    that  the  plaintiff  did  not 
know,  when  he  furnished  the  defendant's  wife  with  medioinea^ 
that  she  was  a  married  woman.     But  Lord  Chief  Justice 
Holt  ruled  that  the  defendant  was  not  bound  to  pay  the 
plaintiff's  bill.     That  if  baron  and  feme  sefmrate  by  con- 
sent,   andshc^  has  a  separate  allowance  from  him,  it  is 
unreasonable  she  should  have  it  still  in  her  power  to  chariro 
him ;  and  it  is  not  to  be  presumed  but  tradesmen  who  deal 
with  her  trust  her  on  her  own  credit,  and  not  on  the  credit 
of  her  husband,  and  a  personal  notice  is  not  necessary  :  it  is 
sufficient  that  it  be  public  and  commonly  known.     This  is 
Salkeld's  report  of  this  case  ;  but  there  is  another  account  of 
it  in  Lord  Raymond  "*,  from  the  judgment  in  which  it  would 
seem  that  Lord  Chief  Justice  Holt  rested  the  exemption  of 
the  husband  from  the  wife's  contracts,   upon  the    circuoi-- 
stance  of  the  separation  and  the  notoriety  of  that  fact  for  fire 
years  at  the  place  where  the  defendant  resided,  and  not 
upon  the  separate  maintenance.     But  the  report  in*  Salkeld 
must  be  the  more  correct,  as  the  mere  separation  without 
the  msuntenance  coidd  never  have  produced  such  a  decision. 
Indeed  the  statement  in  Lord    Raymond  of  the  separate 
maintenance,  and  of  the  regular  payment  of  it,  would  have 
been  quite  unnecessary,  if  the  mere  fact  of  separation  and 
the  notoriety  of  it  would  nave  warranted    the   judgment. 
Cragg  V.  Bowman  t'  recognizes  the  same  doctrine,  for  there 
it  was  held  that  a  separate  maintenance  duly  paid  to  a  wife 
discharges  the  husband  from  all  liability  to  hur  future  debts  ; 
and  the  same  ma>  be  inferred  from  Thompean  v.  Harvey  ^, 
although  the  point  was  not  directly  decided,  for  there  the 
husband  was  held  liable  to  his  wife's  debts,  because  it  did 
not  appear  that  she  had  any  separate  allowance  from  him. 
So  in  ffaichet  v.   Baddeliy  %  and  Lean  v.   SchuU  *,  which 
were  actions  against  married  women  (the  husbands  not 

o  1  Lord  Raym.  444  r  «  Block.  1074. 
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Imag  joined),  it  wns  admitted  on  all  sides  to  be  law,  that  a 
separate  maiuteBuDce  abaolved  tlie  husband  /rem  the  liabi* 
Ijtj  to  paj  for  neeeftsarieB   supplied  to  his  wife.     But  the 
principal  point  decided  in    them  was,  that  no  aciion  was 
maintainable  against  a  married  woman  unless  her  husband 
were  joined  in  it  with  her.     And  in    Rtngstetid  v.  Lunes* 
hor^ugh^i  BartDtlv,  BrookB''^  and  Cobert  v.  Poelrtitz'',  where, 
in  X20otradjction  to  those  cases  in  3  Hackstone,  it  was  held 
tiiat  a  married  woman  was  separately  liable  foi    her  own 
oontracts,  she  havii^  a  separate  maintenance  \  still  diese 
^^cisions  wei'e  pronounced  on  the  very  ground  diat  the 
husband  was  not  liable  in  consequence  of  such  separate  pro- 
yision.     However,    MarahM  v.  Rtil^ofi  *  has  corrected  this 
reasonings  by  deciding,  that  a^hough  the  husband  be  die* 
charged  from  all  liability  for  his  wife's  contracts  by  virtue  of 
a  separate  alloyvanceto  her,  still  that  the  wife  eannotcontract 
for  necessaries,  and  therefore  cannot  be  responsible  for  tbem« 
And  thus  we  see,  that,  under  every  change  which '  the  law 
of  baron  and  feme  has  experienced,  the  operation  of  a 
separate  maintanence,  in  e&eting  an  exemption  to  the  hns* 
band  from  the  debts  of  his  wife,  has  continued  liie  same 
since  the  time  it  was  first  held  to  produce  that  efieet     From 
T^dd  T.  Stoke$  it  wouU  appear  to  be  necessary  that  die 
foot  of  separate    maiatenanoe  should  be  notoiious  to  dis-    . 
charge  the  busbandi  but  no  subsequent  case  holds    sueh 
doctrine.      But   the  mare  circomstance    of  the  husband 
entering  into  an  agreement  to  aUow  his  wife  a  separate 
maintenance  will  not  be  sufficient  to  absolve  him  firooi   this 
liability,  although  that  agreement  should  be  by  dead,  unfoss 
in  the  first  place  he  pagrs  that  allowance,  and  in  the  second 
place,  unless  the  allowance  be  adequate  to  his  rirrumntnnrrn 
and  rank  in  society.     And  that  the  actual  payment  baa  been 
deemed  essential,  is  evident  from  all  the  cases  cited  upon 
this  subject  because  wherever  a  separate  maintenance  was 
given  in  evidence  on  the  trial  as  a  discharge  to  the  husbtfid, 

t  Cited  in  Corbet  ▼.  Poelmtz.  v  1  T.  Rep.  6. 

1 T.  R«p.  6.  w  8  T.  Rep.  545. 
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Husband's  payment  of  it  was  also  proved,  and  where  it  has  been 
wife's  ^e-  pleaded  in  actions  instituted  against  married  woineu  for  the 
cessaries  purpose  of  making  them  solely  and  personally  responsitile* 
by  separate  the  pleader  has  never  failed  to  add  an  averment  t^at  the 
onlTwben  ftUo^^^ce  has  been  regularly  paid,  a  practice  which  proves 
P^d.  at  least  the  opinion  of  the  bar  upon  the  necessity  of  such  a 

circumstance,     in  Ozard  v   Domford  ^,  the  defendant  and 
his  wife  had  separated,  and  he  had  agreed  to  make  her  an 
allowance,  but  had  never  paid  it ;  in  an  action  for  board  and 
lodging  of  defendant's  wife,  the  jury  found  for  the  plaintiff 
under  the  directions  of  Lord  Mansfield.      \nd  in  Turner  v. 
Winter  y,  his  Lordship  nonsuited  the  plaintiff,  because  on  a 
separation  between  husband  and  wife  the  husband  had  agreed 
to  make  an  allowance  to  his  wife,  and  had  paid  t/,   though 
the  plaintiff  had  no  notice  of  the  transaction.     And  the  de- 
cision in  ^uree  v,  Craig ',  has  confirmed  the   necessity  for 
the  actual  payment  of  a  separate  allowance,  so  as  to  form  a 
defence  to  an  action  against  the   husband  for  necessaries 
furnished  to  his  wife.     The  action  in  this  case  was  assumpsit 
for  meat,  drink,  &c.  &c,  supplied  to  the  defendant's  wife  ; 
and  the  facts  appearing  on  the  trial  were,  that  the  defendant 
and  tiis  wife  having  agreed  to  separate  from  each  other,  a 
deed  of  separation  was  executed  in  1803,  between  the  de- 
fendant (a  tailor,  in  low  circumstances),  his  wife,  and  the 
plaintiff,  sister  to  the  defendant's  wife,  by  which  the  defend- 
ant covenanted  with  the  plaintiff,  and  agreed  with  his  wife 
that  he  would  permit  her  to  live  apart  from  him  as  a  single 
woman,  and  would  suffer  her  to  enjoy  all  the  effects  then  in 
her  possession,  or  which  she  mightthereafter  acquire,  notwith- 
standing her  coverture,  and  assigned  the  same  to  the  plain- 
ti£^  as  her  trustee,  and  made  the  plaintiff  his  attorney,  to 
sue  for  the  same  in  trust  for  his  wife  :  and  further  cove- 
nanted with  the  plaintiff,  that  he  would  pay  to  his  wife,  or 
to  such  person  as  she  should  appoint,  for  and  towards  her 
maintenance,  an  annuity  of  IS/.,  at  the  rate  of  5^.  per  week, 
during  her  life,  for  all  such  time  as  she  should  live  separate 

X  1  Selw.  N.  P  979.  5  edit.  z  8  New  Rep.  14R 
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and  apart  from  him  ;  v^hich  she  agreed  to  accept,  in  full 
gatisfaction,  for  her  support,  maintenance,  and  alimony^ 
provided,  that  if  the  defendant  should  pay  any  debt  which 
his  wife,  during  3uch  separation  and  payment  of  the  annuity, 
should  contract,  it  should  be  lawful  for  him  to  withhold 
payment  of  the  said  weekly  sum,  until  he  should  be  reim- 
bursed. It  was  proved  that  the  defendant's  wife,  after  this 
separation  had  taken  place,  went  to  live  with  the  plaintiff, 
her  sister,  and  was  furnished  by  her  with  the  necessaries  for 
which  the  action  was  brought ;  and  that  the  defendant^  hav- 
ing for  some  time  failed  in  payment  of  the  weekly  allow- 
ance stipulated  for  by  the  deed,  the  action  Was  commenced 
to  recover  from  him  the  amount  of  what  had  been  furnished 
to  his  wife.  The  deed  of  separation  having  been  produced 
at  the  trial.  Sir  James  Mansfield  was  of  opinion  that  the 
plaintiff,  who  was  the  trustee  in  that  deed,  cou  d  not  main- 
tain the  action,  framed  as  it  was,  and  accordingly  nonsuited 
the  plaintiff.  A  conditional  rule  having  been  granted  for 
setting  aside  this  nonsuit,  it  was  stated,  on  showing  cause 
against  this  rule,  that  the  question  was,  whether  an  action  of 
assumpsit  upon  an  implied  contract  could  be  maintained  by 
the  present  plaintiff,  who  was  a  trustee  in  the  deed  by  which 
the  separate  maintenance  was  secured  to  the  defendant's 
wife.  For  the  defendant,  it  was  contended,  that  the  caHC  of 
Todd  V.  Stokes''  governed  the  present  ,  that  the  plaintiff  had 
notice  of  the  separation,  she  being  the  trustee  whose  duty  it 
was  to  enforce  payment  of  the  allowance  to  the  wife,  which 
was  secured  to  her  at  the  time  of  the  separation  Besides, 
that  the  court  should  not  furnish  the  plaintiff  with  a  remedy 
upon  an  action  of  assumpsit,  wtien  she  has  already  an  action 
of  covenant  on  the  deed  in  her  own  power.  That  such  a  de- 
cision would  be  liable  to  the  hardsirip  and  the  inconvenience 
that  the  plaintiff,  after  recovering  the  amount  of  her  debt, 
might  still  sue  the  defendant  upon  the  covenant,  and  so  the 
defendant  would  be  charged  by  his  wife  beyond  the  allow- 
ance secured  at  the  time  of  the  separation.  For  the  plaintiff 
it  was  argued,  that   Todd  v,  Stokes '  was  not  supported  by 

a  1  Ld.  Raym.  144, 1  3alk.  116.  b  Ibid. 
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subsequent  authority,  and  that  in  MarshM  v.  Rutton^f 
principles,  quite  inconsistent  with  those  laid  down  by  l<ord 
Holt,  in  Todd  y-  Stokes^  were  to  be  found  ;  that  the  doctrine 
laid  down  by  Lord  Kenyon,  in  MarshaU  v.  Rntt^n^  was  in 
opposition  to  the  principle  that  the  allowance  of  a  separate 
maintenance  to  the  wife  exonerates  the  husband  from  thut 
liability  on  implied  assumpsits,  to  which  the  law  subjects 
him,  in  support  of  his  wife  :  that  the  circumstance  of  the 
plaintiff  being  a  trustee  in  the  deed,  did  not  make  any  dif- 
ference i  for  the  covenant  to  the  plaintiff  is  to  pay  the  allow- 
ance to  the  wife  and  to  the  (.ilaintiff  herself,  so  that  she  has 
no  fund  out  of  which  she  can  pay  herself ;  and  while  she  is 
enforcing  the  covenant  at  law,  the  wife  must  starve,  unless 
the  law  nuses  an  implied  assumpsit  in  &vour  of  all  those 
who  supply  her  with  necessaries.  The  Court  not  being 
agreed  upon  this  question,  delivered  their  opinions  serititm, 
•Chambre,  Rooke,  and  fteath.  Justices  for  the  plaintiff,  and 
Sir  James  Mansfield,  in  support  of  the  nonsuit,  for  the 
defendant  The  rule  for  setting  aside  the  nonsuit  was  ac- 
cordingly made  absolute.  It  must  be  Confessed,  that  great 
difficulties  present  themselves  on  any  view  of  this  case  ;  and 
this  amongst  others,  that  on  the  one  hand  it  seems  strange 
to  say,  that  a  mere  covenant  to  pay,  independent  of  any 
actual  payment,  shall  operate  as  a  discharge  to  the  husband 
from  his  common  law  liability  to  provide  necessaries  for  his 
wife  ;  while,  on  the  other  hand,  it  seems  an  equally  strange 
proposition,  that  where  a  man  has  made  himself  liable  by 
deed  to  the  payment  of  a  particular  sum,  for  a  particular 
purpose,  he  shall  at  the  same  time  be  liable  to  another  dis- 
tinct demand  for  the  same  purpose,  in  a  different  form  of 
action.  Since  the  decision  of  this  case,  it  has  been  held, 
that  a  husband  who  had  transferred  personal  property  to 
trustees  for  the  separate  maintenance  of  his  wife,  was  not 
protected  from  debts  contracted  by  her  subsequently  for 
necessaries,  unless  he  could  show  that  the  trustees  had  taken 
possession.  **     However,  this  case  has  settled  the  law  on  the 

c  8  T.  Rep.  545.  d  Barret  v.  Bootv,  8  Taunt.  343. 
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subject*  at  Uist  for  the  present.     It  seems  to  follow  from 
tiie  reasoniiig  in  the  above  case,  that  it  is  essential  to  the 
exemption  of  the  husband  from  the  contracts  of  his  wife  for 
necessaries,  not  only  that  the  maintenance  should  be  paid, 
but  that  it  should  be  adequate  to  his  circumstances ;  for 
surely,  if  the  mere  covenant  to  pay  would  not  produce  that 
effect,  the  covenant  to  pay  and  the  actual  payment  of  an 
allowance  inadequate   to   her  wants,  and  to  his  means, 
must  stand  on  very  nearly  the  same  grounds.     For  if  a 
man  possessed  of  5000/.  per  annum  separates  from  his 
wifi^,  and  covenants  to  pay  her  58.  per  annum,  and  does 
regularly  pay  it  to  her,  the  wife  herself,  and  those  who 
trust  her  for  neeesBaries1>eyond  the  amount  of  5^.,  are  in  as 
bad  a  situation  as  if  he  had  covenanted  to  pay  1000/.   per 
annum,  and  had  not  paid  any  part  of  it.     So  that,  in  com* 
mon  sense,  if  a  mere  covenant  to  pay  an  adequate  allowance 
will  not  dischai^  the  husband  from  his  liability  to  pay  for 
his  wife^s  necessaries,  his  covenant  to  pay  and  his  actual 
payment  of  an  inadequate  allowance  cannot  have  that  effect. 
And,  indeed,  the  sense  of  the  profession  upon  the  question 
18  mamfest  from  this  circumstance,  that  in  all  the  -cases 
where  a  separate  maintenance  has  been  relied  en  in  plead- 
ing, as  affording  protection  to  the  husband  against  the 
c^ditors  of  his  wife,  .it  is  stated,  tl«at  the  allowance  was 
c^mpetttUy  and  in  some  cases  suitable  to  his  degree  and 
estate**'    The  very  point  has  been  expressly  ruled  by  Lord  Husband's 
BDenborough,  in  the  case  of  Hodgkmson .  and  Jlnotherr.  ^^^Zt^""' 
FUtcher^^  where  it  appearedthat  the  defendant  and  his  wife  discharged 
had  separated,  by  mutual  consent,  about  ten  years  before,  pl^ent  of 
without  any  deed  of  separation  or  agreement  in  vriidng  for  b|jp*i^^* 
an  allowance  between  them ;  that  he  was  a  merchant,  keep-  nnleas  it  be 
ing  a  carriage,  and  living  genteely,  and  had  for  several  years  •^•<1'***®' 
past  paid  her  an  allowance  of   300/.  per  annum ;    that 
the  goodd  for  which  the  action  was  brought  were  ordered 
by  Mis.  Fletcher ;  that  she  was  credited  in  plaintiffs'  books 

d  Lean  ▼.  Sdratx,  9  Black.   1195.  cited  in  Corbet  v.  Poelnitz,  ManhaQ 

Coibet  V.   Poelnitz.    1    T.  R.    5.  v.  Rutton,  8  T.  Rep.  645. 
Bingitead  ▼.  Lady   Laneaborougfa,       e  4  Campbell,  N.  P.  C.  70. 

6 


»  husband's  liability  F<m  DEBTS 

for  them ;  and  that  they  had  never  heard  of  her  husband 
till  she  desired  them  to  apply  to  him  for  payment.  It  was 
admitted  that  the  ^ods  were  necessaries  suitable  to  Mrs. 
Fletcher's  degree,  and  to  her  husband's  circumstances. 
f  Lord   EUenborough  said :  **  I  hold  that   the  defendant's 

\  Uabiltty  depends  on  the  sufficienc*i  of  the  allowance  he  has 

made  to  his  wife.  But  the  allowance  must  be  sufficient 
according  to  the  degree  and  circumstances  of  the  husband, 
nnd  this  is  not  proved  by  the  mere  acquiescence  of  the  wife 
in  the  amount  of  the  maintenance.  She  might  be  willing  to 
accept  li  provision  wholly  inadequate,  because  she  could 
get  no  more.  If  a  contrary  doctrine  were  to  prevail,  the 
husband  woidd  be  discharged  on  proof  that  he  paid,  and 
that  his  wife  received  405.  per  annum.  To  destroy  the 
credit  she  carries  with  her  for  suitable  necessaries,  he  must 
prove  he  has  paid  her  an  adequate  allowance.*'  And  his 
liOrdihip  considering  the  adequacy  of  the  allowance  to  be 
a  question  for  the  jury,  accordingly  left  it  to  them,  and  they 
found  for  the  plaintifis.  And  it  has  been  also  held  by  Lord 
Ellenborough  to  be  very  strong  evidence  of  the  insufficiency 
of  flie  maintenance,  that  the  husband  promised  to  pay  some 
/  bSb  fior  his  wife   delivered  to  him  after  the  separation.'— 

y  So  that  it  would  seem  that  in  all  future  cases,  where  a 

sepaiate.  maintenance  by  a  husband  on  his  wife  shall  be 
pleaded  in  bar  of  his  liability,  it  ought  to  be  averred  that  it 
has  been  paid  and  is  competent ;  or,  if  it  be  relied  on  in 
evidence,  th^  same  facts  ought  to  be  proved.^  The  case  of 
Hodgkkuim  v.  Pkteher,  abo  proves  what  is  very  material, 
that  the  acquiescence  of  the  wife,  in  an  adequate  allow- 
uioe,does  not  affect  the  credit  which  she  would  otherwise 
carry  with  her  for  necessaries,  so  as  to  exonerate  her 
Mu^thaT'  hariNttd.  There  was  another  point  ruled  in  this  case, 
J2SI?  which  does  not  appear  to  have  occurred  before,  and  is  of 
•oaie  importance,— namely,  that  if  the  allowance  paid  to 
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seemed  hy  ^^'^  ^^  ^  Sufficient,  the  husband  is  disc  handed  A-orn  all 
oM^  as  ^i%>  i^tliotVh  it  had  not  been  settled  by  any  deed  or 

cfki0>  fIIoiiibiicklev.IIonilMit7,S8tar-    Tluiiarv.  Winter,  1  Selwyn,  N.  P. 
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tmtiag.  Indeed^  Lord  Kenyon  ruled  at  nui  priuif  in  the 
case  of  Stedman  V.  Gttoekf'  that  it  was  necessary  the  sepa* 
rate  maintenance  should  be  secured  to  the  wife  by  deed ; 
and  tfie  Court  iibove  is  reported  to  have  inclined  towards 
the  same  opinicHi,  though  no  judgment  was  gi?en  on  the 
question.  In  this  case  the  action  was  against  the  wife  alone, 
during  the  period  in  which  a  married  woman  was  held  to 
be  rendered  personally  responsible  for  her  own  contracts^ 
by  a  separation  from  her  husband,  and  a  separate  main- 
tenance. And  in  a  later  case,^  Lord  Eldon  ruled,  that  a 
deed  securing  a  separate  maintenance,  which  had  been  ex* 
ecuted  by  husband  and  wife  only,  and  not  by  the  trustee, 
was  Toid,  and  was  no  answer  to  an  action  against  the  bus* 
band  for  necessaries  for  the  wife ;  from  which  it  is  to  be 
inferred,  that  his  Lordship  thought  a  deed  necessary. 

Although  it  b  perfectly  well  settled,  that  where  the  bus* 
band  rests,  his  defence  to  an  action  for  necessaries  for  hia 
wife,  on  her  previous  adultery  and  elopement,i  it  is  not 
requisite  that  the  plaintiff  should  have  bad  notice  of  the  cir** 
cumstance  ;  yet  if.  the  defence  be  a  separation  and  separate 
muntenanpe,  there  is  some  difference  of  opinion,  whether  it 
be  necessary  that  the  plaintiff  should  have  had  notice  of 
the  separate  maintenance.     In  Todd  v.  Siokti^^  Lorid  Holt  ^  . 
held  that  pergonal  notice  to  the  plaintiff  was  not  requisite,  creditor  of 
I^rd  Mans6eld  also  ruled  that  notice  to  the  creditor  of  the  ^j^^J^ 
wife  that  sbf^  had  a  separate  maintenance,  was  not  necessary  i^^nco  held 
to  discharge  the  husband  from  his  liability,  because  the  c^j.^and 
creditor  is  to  be  considered  as  standing  in  the  place  of  the  ^a}^^^ 
wife,  and  it  imports  him  to  make  strict  inquiry,  as  to  the  be  necem- 
terms  of  separation,  for  in  such  cases  he  must  trust  her  at  ^j^^of 
his  perils    And  in  Ttimtr  v.   WinUr^  his  Lordship  non«  huabaad. 
suited  the  plaintiff,  because  the  defendant  had  agreed  to 
pay  his  wife  an  allowance,   and  had  paid  it,,  although  the 
plaintiff  bad  no  notbe  of  the  transaction.     However,  Lord  coutia  \^ 
Eldon,  when  Chief  Justice  of  the  Common  Pleas,  held  that  tord  Bl« 
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where  the  tradesman's  demand  is  for  necessaries,  it  is  iff* 
cumbent  on  the  husband  to  show,  that  the  tradesman  knew' 
of  the  separate  naiateaanc  e.° 

It  was  at  one  time  decided  by  the  Court  of  King's  Bench, 
in  the  case  of  Thompson  ▼.    ilerveyy^  that  whatever  means 
of  subsistence  a  wife  might  possess,   they  could  not  operate 
as  a  protection  to  the  husband  against  the  claims  o^  her 
creditors  for  necessaries,  unless  that  provision  were  derived 
from  the  husband  himself,  and  out  of  his  estate.     In  this 
case,  an  action  had  been  brought  against  the  defendant  for 
lodging  and  necessaries  famished  to  his  wife,  and  a  verdict 
Fonnerly     was/ound  for  the  plaintiff.     It  appeared  on  the  trial  that 
h^  b  ^d  ^     ^^'  Hervey  had  a  pension  of  300/.  per  annnm  from  the 
was  liable    crown  durtuf  pleasure,  granted  to  her  in  her  own  name,  but 
debtsftr'she  ^^^  appropriated  to  her  own  use  by  any  agreement ;  that  her 
had  not  se-  husband  had  shut  his  doors  against  her  ;  that  he  had  never 
^^fe-       made  or  agreed  to  make  any  separate  allowance  to  her,  or 
^^"j:     had  contributed  towards  her  support*  since  he  had  turned 
had  other     her  out  of  his  house.     It  was  also  proved  that  Mr.  Hervey 
i^iT^not  ^^  *^  reputation  of  having  an  income  of  1800/.  per  an* 
derived       num.     There  was  a  motion  for  a  new  trial,  and  the  Court 
were  unanimously  of  opinion,  that  Mr.  Hervey  was  liable 
to  the  action,  having  turned  his  wife  out  of  doors  without  a 
separate  maintenance.     That  the  pension  was  a  mere  vo- 
luntary grace  of  the  crown  during  pleasure,  upon  which  no 
creditor  of  Mrs.  Hervey  could  have  been  supposed  to  have 
given  credit. 
Now  held,       However,  it  has  been  since  decided  that  if  the  wife's  own^ 
band  u^ot  resourccs  are  adequate  to  her  maintenance,   according  to 
liable  if       the  rank  and  fortune  of  her  husband,  he  is  not  liable  for 
other  necessaries  supplied  to  her  during  separation,  although  no 

th^^        separate    maintenance  had  been  paid  by  him.     This  rule 
separate  al-  was  laid  down  by  Lord  Ellenborough  in  lAddlow  v.   IFi/- 
IjSmlSnu     '^^»'*  where  his  Liordship  said,  "  If  the  husband  turn  his 
wife  out  of  doors,  or  by  the  indecency  of  his  conduct  pre- 
clude her  from  living  with  him,  he-  is  liable  for  necessaries 

n  fiawlms  v.  Vandyke,  3  Esp.  N«       o  4  Burr.  2177. 
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fdrber,  only  in  case  of  the  insufficiency  of  her  own  firnds; 
but  if,  either  from  her  husbandy  or  from  other  sources,  she 
is  possessed  of  adequate  means  of  support  according  to  her 
sitoadon,  the  law  gives  no  remedy  against  the  husband. 
On  the  same  principle,  liord  Holt  held,  where  an  ordinary 
working  man  had  married  a  womqn  of  the  like  condition, 
and  afterwards  abandoned  her,  that  on  an  action  having  been 
brought  aginst  him  for  her  diet,  the  money  she  had  earned 
Aould  be  applied  to  support  her.  ^ 

But^  although  an  adequate  separate  maintenance  paid  by 
ahmband  to  his  wife,  when  they  have  ceased  to  cohabit,  is 
a  bar  to  any  action  against  him  for  necessaries  supplied  to 
her,  yet  he  does  not  thereby  throw  off  his  common  law 
liability  to  maintain  her ;  on  the  coiitrary,  his  payment  of 
that  maintenance  is  an  acknowledgment  and  a  performance 
of  that  duty.     His.  legal  liability  for  necessaries  for  her 
can  never  for  a  moment  be  suspended  by  the  execution  of 
any  instrument ;  and  whenever  he  resists  the  payment  of 
such  a  demand,  it  is  never  on  the  ground  that  he  is  not 
bound  to  provide  his  wife  with  necessaries,  so  long  as  she 
conducts  herself  with  propriety  ;  but  it  is  on  this  ground, 
that  he  is  not  liable  to  the  person  suing,  because  he  has 
already  dischai^d  that  debt,  by  the  payment  to  the  wife  of 
her  stipulated  separate  allowance.     It  is  therefore  inaccu- 
rate to  say  that  a  husband  has  freed  himself  from  his  com- 
mon  law  liability  to  maintain  his  wife,  when  he  supplies  her 
with  a  suitable  and  competent  separate  mamtenance,  as  by 
that  very  act  he  admits  his  liabUity,  and.  discharges  the 
obligation. 

The  husband  is  relieved  from  his  liability  for  the  engage-  HusUnd 

mentoof  his  wife  for  necessaries,  not  only  by  a  separation  ^^^ 

by  mutual  agreement,  and  a  separate  maintenance  paid  by  <«'  ^\ 

him,    but   also  by  a  decree  of  the  Ecclesiastical   Court,  ^^T.i 


was  a 


dhwting  alimony  to  be  paid  to  the  wife.     And  if  necessaries  SS^JS  foj* 

be  supplied  to  her  before  alimony  is  decreed,  but  at  a  auS^y^"" 

period  to  which  the  decree  relates  back,  and  for  which  it  Sri^^ 

Q  Warr  V.  Htantly,  1  Salk.  118. 
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which  the    directs  the  alimcmy  to  be  paid,  still  the  hvsband  is  liable  to 

necessaries  ■  T        ,  , 

were  fufw     the  persou  supplying  them      As  where  the  wife,  ia  Marcbi 

nished.        |g^^  iastituted  a  suit  in  the   Ecclesiastical  Court  against 

her  tjoiiband,  for  cruelty  and  adultery,  and  a  decree  was 

pronounced  in  DfE^cember  following  that  he  should  pay  her 

30/    per  annum  pendente    lUe^  to  commence   from    the 

March   preceding.     On  an  acdon   for  diet   and   lodging 

filFnished  to  defendant's  wiiie  from  July  to  November,  the 

husband  was  held  liable,  although  the  alimony  was  to  be 

paid  from  a  date  prior  to  the  time  when  the  necessaries 

were  provided.  ' 

A  man  is         And  a  man  is  not  only  liable  for  necessaries  furnished  to 

pa^or        ^  ^^^f  hut  to  any  woman  whom  he  represents  to  be  his 

fiu^^ed^  wife^  and  whom  he  permits  to  use  his  name.     In,  fVaiean 

to  any         V.  Threlk4,ldSf*  the  delivery  of  the  goods  to  the  woman  at  the 

represents    defendant's  lodgbgs  was    proved,  and  also  that  he  had 

to  be  his      chosen  some  of  the  articles  for  her,  and  that  she  used  his 

name,  and  was  called  b^r  it  in  his  presence*     It  was  con* 

^f''^^^'      tended  for  the  defendant,  that  the  plaintiff  knew  he  was  not 

uie  person  ^ 

supplying     married,  so  that  he  could  not  look  to  defendant's  credit 
^e^wera^  but  to  the  Woman's  own.     But  Lord  Kenyon  said,  "  It  is 
not  married  certain,  that  if  a  man  has  permitted  a  woman,  to  whom  he 
was  not  married,  to  use  his  name  and  to  p^ss  for  his  wife^ 
and  in  that  character  to  contract  debts,  he  is  liable  for  her 
debts ;  and  I  am  of  opinion  that  he  is  liable^  whether  the 
tradesman  who  funushed  the  goods  knew  the  circumstances 
ha^s  two  to  be  so  or  not     He  gives  her  a  credit  from  her  name  and 
wives,         cohabitation.'*    And  if  a  man,  being  already  married,  marries 
necessaries  &  second  woman,  he  n^ill  be  liable  for  necessaries  furnished 
f^he^^     tQ  the  second  wife  during  their  cohabitation,  and  cannot 
second.       discharge  himself  by  proof  of  the  previous  marriage.  ^     But 
if  it  could  be  proved  that  the  plaintiff  knew  of  the  cele- 
bration of  the  first  marriage,  it  would  be  a  bar  to  the 
action."     However,  if  the  goods   were    furnished  to  the 
woman  after  the  defendant  and  she  have  ceased  to  cohabit 

r  Keegan  v.   Smith,  5  Bam.  &       t  Bobinson  ▼.  I<Yah<m,  1  Camp* 
Cress.  375.  945. 
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4ie  pUnfiffctiUM^t  recover,  if  it  be  proved  that  Aey  nerer 
were  laarriedt  tbougph  they  faaS  lived  together  as  man  and 
wife  for  eerteteen  yearsi  and  he  had  always  introduced  her 
into  society  as  snch*^  Lord  EUenborough  said,  ^  Had 
the  goods  been  famished  while  the  defendant  was  Hving 
vrith  iUs  lady,  his  representaion  that  she  was  his  wi'e  would 
baTebeeneonchisive  against  him;  but  I  think  his  liability 
£ot  necestaries  supplied  to  her  after  they  had  separatr^ 
depends  eoiwely  upon  whether  he  really  has  been  lawMly 
asarried  to  her  or  not  If  the  jury  tbialE  upon  the  evidence 
that  she  is  uideed  his  wife,  tl^y  willfind  for  the  piahfitil^ 
but  tbiK  action  cannot  otherwise  be  maintained.^  The  jury 
fo«id  for  (he  ^atnfiff.  ^ 

Although  a  husband  is  bound  to  proTide  necessaries  for  Husband 
Ins  wiie  and  iannly,  yet  he  is  not  liable,  if  the  necessaries  ^  neces- 
have  been  supplied  to  the  children  of  his  wife  by  a  former  ^^^ 
hiBband.    And,  acoordiAgiy,  where  a  covenant  was  exe*  children  of 
euted  to  pay  all  the  debts  of  a  married  woman,  which  her  ^^^^ 
husband  was  by  law  liable  to  pay,  it  was  held  not  to  extend  huabuid, 
to  a  4cbt  contracted  by  her  for  her  support  of  her  son  by  a  Ureinhis^ 
former  marriage.''    iUMllbe  same  principle  was  established  ^^^' 
in  Coopvr  v.  Mwrttn.*    But  where  the  husband  takes  flte 
children  of  his  wife  by  a  fiwmer  husband  into  his  house, 
floid  suffhri  tbein  to  live  witii  ban  as  part  of  his  family,  he 
will  be  liable  6^  coniracts  made  by  his  wife  for  then*  eduea-* 
tion,  whether  he  has  possessed  himself  of  property  belong* 
iDg  to  them  or  not.r 

1*0  liabilities  wfaicfa  have  been  enumerated  in  this  Huibwide 
chapter,  as  attaching  upon  a  man  whh  respect  to  his  wife,  ^^^^  ^^^ 
cease  altogether,  when  the  Ecclesiastical  Court  pronounces  minated  by 
Oemamageto  haye  been  vmd  a*  initio,  and  the  woman  ^^h?^ 
becomes  as  much  a  feme  sole  from  the  date  of  the  sentence,  cleaiaiticai 
airif  she  had  never  been  married.  And  if  she  purchase  any  cS'^th. 
articles  after  that  period,  she  alone  is  liable.*  Howerer,  if  ^^^ 

vMonroT.De  Chemuit, 4 Cmap.       z4EMt,7S. 
•  «,  u..        „  7  Stone  ▼.  Carr,  3  E«p.  N .  P.  C.  1. 
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f  the  divorce  be  onljra  mensa  ef  thard  for  adultery,  it  does  not 

destroy  the  relation  of  hasband  and  wife,  and  she  is  not 
afterwards  liable  as  a  feme  sole  ;*  and  her  le^l  incapacity 
to  act  was  considered  to  continue  so  far  notwithstanding 
such  divorce,  that  the  Court  set  aside  a  judgment  entered 
on  a  warrant  of  attorney  given  by  her  after  such  divoree.^ 

As  the  law  reqdires  the  husband  to  supply    his  wife 
with  neeeisaries,  and  charges  him  with  payment  for  them, 
when  they  have  been  supplied  by  others,  except  under  the 
circumstances,  detailed  in  the  preceding  part  of  this  ehapter, 
it  becomes  expedient  to  inquire  and  ascertain  what  descrip- 
tion of  articles  is  included  within  the  meaning  of  this  term. 
And  it  appears  that  clothes,  meat,  medicine,  and  habitation,^ 
and  even  sometimes  legal  advice,*'  are  necessaries  with  which 
the  law  says  the  husband  is  bound  to  provide  his  wife,  and 
for  which,  if  another  should  supply  her  with  them,  the 
husband  is  liable  to  pay.  •  But  then,  to  bind  the  husband, 
these  provisions  must  be  consistent  not  only  with  his  rank, 
but  also  with  his  estate;  for,  as  Lord  Chief  Baron  Hale 
observes  in  his  argument  in  Manby  v.  SeoH^''  a  high  degree 
may  have  alow  estate,  and  then  the  wife  cannot  expect  to 
be  maintained  according  to  the  height  of  her  husband^s 
band     d^ST^'     '^^^  accordingly  one  of  the  resolutions  in  that 
not  liable     celebrated' case  was,  '<  That  (admitting  that  the  husband  is 
Mm^tod  to   ^^^^^  on  ui  implied  assumpsit  for  necessaries)  the  fmding 
his  wife,       of  the  jury,  that  the  things  bought  by  the  wife  are  neees- 
eat  with  hiB  saries  suitable  to  the  degree  of  the   husband  is  not  good  ; 
^'**^*        for  the  law  is,  that  wives  shall  be  maintained  according  to 
the  estattj  and  not  according  to  the  degree  of  their  hu^- 
bands.     And  it  is  not  reason  that  the  wife  of  a  poor  knight 
of%00/.  per  annum  should  have  as  expensive  dress  as  the 
wife  of  a  knight  who  has  20001.  per  annum  ;  wherefore  in 
this  case,  sd  circumstantiated,  judgment  cannot  by  any  pos« 
sibility  be  given  for  the  plaintiff.    But  the  jury  ought  to  have 

e  Lewis  ▼.  Lee,  3  Bar.  &  Creaa.  c  Manby  v.  Scott,  1  Bac.  Ab.  396. 

891.  5  Dowl.  and  Ryl.  98.  d  S  Camp.  3M. 
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ibud  that  tbey  were  neeessaries  soitsble  to  the  estate  end 
d^ree  of  the  husband,  or  that  tbej  were  necesMuriee  9e>» 
nerallj.  ^ 

Bat  a  huaband  may  render  Bimself  liable  for  artieliea  Hueband 

I'   M      f 

fiBTiiafaed  to  his  wife  quite  inconsistent  with  hia  means  ;  (or,  articles  fur- 
as  Lord  fillenborongh  observ^,  <'  however  low  a  man's  njBhed  to 
etscumstances  may  be,  if  be  permit  his  wife  to  assume  an  howAv^riiii' 
appearance  which  he  is  unable  to  support,  he  is  answer*  ^th  hlT^^ 
aMa  6>p  the  consequences.     When  a  tradesman  is  ikereby  mewB,  if 
deeeived,  the  loss  mast  fiili  on  him,  who  connived  at  the  ^Sb'tbe'^ 
deception.     IVkatever  may  be  the  husband's  degree,  he  ^^^^ 
sends  his  wife  out  into  the  world  with  a  credit  correspond-  to  assuxne. 
ingto  the  rank  in  which  by  bis  sanction  she  affects  to  be 
placed."    His  Lordship  added,  that  <Mt  is  the  duty  of 
tradesmen  to  make  inquiries    before  trusting  a  married 
woman,  who  is  a  stranger  to  them  "  s    In  the  case  referred 
to^  the  defendant  did  not  cohabit  with  his  wife»  but  occa- 
sionally saw  her,  and  she,  when  she  ordered  the  goods  for 
which  the  action  was  brought,  called  at  the  shop  accom* 
panied  by  a  man  dressed  as  a  livery  servant,  and  talked  of 
her  husband  having  just  taken  a  new  house,,  which  he  was 
about  to  fit  up  in  a  style  of  elegance.  ^    The  defence   was, 
that  the  goods  furnished  were  neither  necessaries  nor  suit- 
able to  the  circumstances  of  the  defendant,  and  that  as  he 
was  not  living  with  bis  wife  when  they  were  supplied  to 
her,  he  was  not  liable  for  them.     It  was  also  proved  that 
shortly  before  she  had  a  well  furnished  wardrobe  for  a  ladj 
in  a  middling  rank  of  life«  and  that  the  whole  income  of  the 
defendant  amounted  only  to  lOOi  per  annum,  allowed  to 
him.by  his  brother.     The  verdict  was  for  the  full  sum 
clatmed,  341.  13^.,  although  his  Lordship  told  the  jury, 
that  as  the  plaintiff  had  trusted  the  wife  for  want  of  infor* 
malioB,  which  might  easily  have  been    obtained,  if  they 
should  obtain  a  verdict  sA  all,  their  demand  should  be  re* 

f  1  Sid.  188.  h  See    also  Bentlv    r.      Griifin, 

ff  Woithxnan  &  Another  v.  Wake-    5  Taunt.  ^56. 
field,  1  Cwop.  120. 
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daced  to  the  charge  for  necessaries  suitable  to  the  circom*^ 
'  stances  of  the  defendant. 
^"uaS*         And  even  where  the  husband  does  cohabit  with  his  wife, 
ibr  articles    if  the  articles  furnished  for  her  use  be  inconsistent  with  his 

toT^  his  ^^^''^^^  ^^  ^^"^  ^  '*f«»  ^^  ^^^^^  is  ^^  *o  ^^  presumed, 
rank,  for*     as  it  would  be  where  the  goo^s  supplied  were  of  an  ordi- 

^  ^^  nary  nature  and  for  common  use.  As  in  Montagu  v.  Be-^ 
where  she  nedkt^^  where  the  defendant  was  a  special  pleader,  to  whose 
yrom  them  "^if^^  the  plaintiff,  a  jeweller,  had  furnished  jewels,  consist-^ 
m^pse-  ing of  diamonds,  rings,  necklaces,  bracelets,  and  a  gold 
watch  and  chain,  to  the  amount  of  832.  65.  in  the  course  of 
about  six  weeks.  It  appeared  that  the  defendant  had  had 
something  less  than  4000).  with  bis  wife  ;  that  they  lived  in 
a  furnished  house  at  the  rent  of  2002.  per  annum  ;  that  de- 
fendant did  not  keep  a  man*servant;  that  the  wife  had 
jewellery  consistent  with  her  situation  before  the  present 
purchase  ;  and  that  she  had  never  worn  any  of  the  articles 
furnished  by  the  plaintiff  in  her  husband's  presence.  Lord 
Chief  Justice  Abbot  told  the  jury,  that  a  husband  was  not 
liable  for  goods  supplied  to  his  wife^  unless  he  gave  her  an 
express  or  implied  authority  to  purchase.  In  considering 
the  question  of  authority,  the  estate  and  degree  of  the 
parUes  was  a  fit  subject  for  consideration,  and  so  also  was 
the  nature  of  the  articles.  There  were  some  things  which 
it  might  and  must  always  be  presumed  the  wife  had  autho- 
rity to  buy,  such  as  provisions  for  the  daily  use  of  her 
family  ;  but  that  in  this  case  the  articles  were  not  necessary 
for  any  one,  the  husband  never  saw  them,  and  the  jury 
were  to  say,  whether  the  wife  had  any  authority  from  him 
to  make  the  contract  for  the  articles  in  question.  The  jury 
.found  for  the  plaintiff ;  and  on  a  motion  to  enter  up  a  non- 
suit, or  for  a  new  trial,  the  rule  for  a  nonsuit  was  made  ab- 
solute, on  the  ground  that  there  was  no  express  assent, 
that  the  articles  supplied  were  merely  ornamental,  and  not 
necessary,  and  were  unsuitable  to  the  defendant's  situation 
and  circumstances  ii^  life. 

i  3  Bam.  &  Cress.  631.  8.  C  repotted  tinder  dijOerent    names,  I  Car^ 
riO»  5  D.  ai  Ry.  539» 
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But  if  the  articles  furnished  to  the  wife  be  corretpondeiit  ^^^^^ 
to  the  rank  and  fortune  of  tiie  husband,  he  is  liable*    A0  articles 
where  a  tradesman  furnished  the  wife  of  a  Serjeant,  after-  ^^^^ 
wards  a  judge,  with  lace  and  silver  fringes  for  a  petticoat  fwrnaheiito 
and  side-saddle*  which  amounted  to  94/.,  and  all  within  four  ' 

months,  they  were  held  to  be  necessaries,  and  a  verdict  was  g^y^r 
found  for  the  plsuntiflU     It  appeared. in  thb  case  that  de-  ft^^esfor 
fendant  and  his  wife  cohabited  at  the  time  of  the  delivery  and  a  nde- 
of  these  goods,  and  that  they  were  used  in  his  presence,  ^^c^muiM 
but  that  defendant  and  his  wife  had  lived  separately  for  for  the  wife 
three  or  four  years  before,  and  that  since  the  cohabitation,  jeaat  «t' 
she  had  declared  she  would  charge  him  with  500/.  in  one  ^^' 
term,  and  have  him  in  gaol  the  next.     And  Lord  Chief  Jus- 
tice Treby  told  the  jury,  if  they  believed  the  plainti£f  inno- 
cent of  the  wife's  design  to  ruin  her  husband,  they  should 
find  for  him.    . 

It  is  to  be  observed,  that,  in  estimating  what  are  neces-  What  are 
saries  for  the  wife,  no  account  is  to  be  taken  of  the  fortune  ll^ti^S^JilS^ 
brought  by  her ;  the  jury  must  regulate  their  verdict  by  the  ^  ^Ji^ 
circumstances  of  the  husband  when  the  articles  were  sup-  the  meana 

y    J  k  ■  of  the  bu». 

P"®^*  band  when 

they  were  supplied,  not  by  the  fortune  which  she  had  brought 

However,  although  the  husband  be  liable  for  necessaries  Husband 
Airnished  to  his  wife,  and  although  clothes  be  necessaries,  forailks^ 
yet  if  she  do  not  apply  them  to  the  use  for  which  they  were  g^^^  ^ 
intended,  but  for  a  different  purpose,  he  will  not  be  chargea-  fore  they 
ble  for  them.    As  Lord  Holt  laid  it  down  in  Etheringtan  v.  JUS^e  btS 
ParroU^  that  <<  if  a  wife   takes  up  silks,  and  pawns  them  clothes. 
before  they  are  made  into  clothes,  the  husband  shall  not 
be  liable  for  the  silks,  because  they  never  came  to  his  use ; 
eofitro,  if  they  weie  made  into  clothes  and  worn  by  the 
wife,  and  then  pawned  by  her.     But  if  the  wife  pawn  her  Not  liable 
clothes  for  money,  and  afterwards  borrow  money  to  redeem  bonowed 
them»  the  husband  is  not  chargeable,  unless  he  were  con-  ^^^^ 
senting,  or  unless  the  first  money  came  to  his  hands.""*        clothes 

pawned  by 

\  Morton  v.  Within,  Skin.  349.  1  Salk.  118.  «  Lord  Raym.  1006,     ^' 
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Meiiicai  So  not  cnly  dothes  are  neceflaaries,  for  which*  whan  fur- 

neoeaaa-^^  uished  to  the  Wife,  the  husband  will  be  liable,  but  viedical 

^^  Bssistanoealso,  if  the  wife's  health  should  requin  it.° 
Lagftl  <••         Legal  assistaaoe  may  also  be  in  some  instancei*  a  neoea- 

v^en  ren-  ^^^Y*  which,  if  suppGed  to  the  wife,  the  husband  must  pay 

dered  re-     £9^  it.     As  where  he  turned  his  wife  out  of  doors  without 
qmsite  by  , 

die  has-  just  cause,  with  circumstances  oi  great  violence,  and  she 
^i^'a^el  eriiibited  articles  of  the  peace  against  him  ;  the  attorney 
ceMfury  for  who  pi^ared  the  articles  brought  an  action  against  the 
?able.  ^  ^  husband  lor  this  business  done  on  the  retainer  of  the  wife, 
and  had  a  verdict.^  And  Lord  Ellenborongh  obsenred  in 
this  case,  speaking  of  the  articles  of  the  peace,  that  **  if 
tbat  proceeding  was  uncalled  for,  his  wife  certainly  could 
not  maloe  him  liable  for  the  expense  thereby  incurred.  But 
if  she  was  turned  out  of  doors  in  the  manner  stated,  she 
carried  along  with  her  a  credit  for  whatever  her  presara^ 
tioB  and  safety  required.  She  had  a  right  to  appeal  to  the 
law  for  protection,  and  she  must  have  the  means  of  appeal- 
ing effeotnaUy.  She  might  therefore  charge  her  husband 
for  the  necessary  expense  of  this  proceeding,  as  much  as 
for  necessary  food  or  raiment."  In  like  manner,  in  H^iU 
UamB  T.  FowUr^p  where  the  defendant  had  driven  his  wife 
from  his  house  by  lus  cruelty  towards  her,  and  proceed- 
ings at  her  suit,  at  law  and  equity,  arising  from  his  miscon- 
duct, were  instituted  against  him  by  the  plaintiff^  a|i 
attorney,  it  was  held  that  the  husband  was  liable  to  the 
amount  of  the  plaintiff's  biUs  of  cosu  incurred  in  these 
proceedings.  It  must  be  observed  of  these  two  preceding 
cases,  that  the  husbands'  consent  to  the  suits,  which  had 
been  carried  on  against  them,  could  not  be  presumed,  as 
they  were  directed  against  themselves.  The  cases  there- 
fore torn  on  this  circumstance,  which  is  common  to  both, 
that  the  proceedings  were  rendered  necessarv  by  the  defon- 
^mtf  own  conduct  towards  their  wives*  and  the  question  for 

*  n  1  Bac  Ab.  S96.  Harris  ▼.  Lee,        o  Shepherd  ▼.  Meckonl,  3  Camp. 
I  f.  WiQi.  tfS.  3S6. 
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the  jury  in  all  such  cases  most  be,  whether  the  treatment  of 
the  wife  by  her  husband  was  so  bad  as  to  render  her 
having  recourse  to  legal  protection  necessary. 

However,  although  the  several  articles  specified  are  con-  Hiubtnd 
sidered  as  necessaries,  yet  money  lent  to  the  wifb,  for  the  ^^  money 
purpose  of  procuring  them,  is  not  a  necessary  for  which  the  ^^  ^  ^* 
buaband  is  liable,  although  the  money  should  have  been  purchase 
expended  in  the  purchase  of  actual  necessaries.     And  the  ^^^' 
reason  is  this,  that  a  married  woman  cannot  at  law  borrow 
money,  because  though  borrowed  under  Ae  pretext  of  )pur« 
chasing  necaistties  with  it,  she  has  the  power  o[  wasA^ 
and  misapptying  it.     In  Harrk  v.  Let^^   "Hie  plaintiff  bad 
fttppiied  the  wife  of  the  testator  with  tnaney  in  her  neces- 
sities, and  now  brought  his  bill  against  the  executors  ^f  Ae 
husband,  (who  had  devised  his   lands  for  payment  of  his 
debts,)  for  a  discovery  of  assets  and  a  satisfaction  thereout 
of  his  debts;  and  it  was  held  that  he  could  have  no  relief 
on  that  head,  though  the  most  unkind  and  cruel  usage  of 
the  ho^and  was  proved,  and  that  the  money  lent  was 
actually  laid  out  and  applied  for  necessaries. 

But  though  tbe  plaintiff  can  have  no  refief  at  law  or 
eqmty  against  tiie  husband  or  Ids  executors  under  such 
circumstances,  yet  the  Master  of  the  Rolls  held  thnt  the 
lender  of  the  money  should  stand  in  the  place  of  those 
tradesmen,  who  liad  supplied  the  wife  with  goods,  and  be 
let  bato  a  satisftcti^n  for  so  much  as  he  could  prove  to  have 
been  advuiced  or  delivered  to  her  by  tfaetti,  as  necessarieii, 
but  for  BotiiiBg  more. 

q  1  P,  Wnw.  48J  Prec.  Chan.  50S.    S  £q.  Caa.  Ab.  136.^  ase  alio 
iBade  v.Peale,  1  Salk.  397. 
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OF  THE    BOLE    LIABILITY    OF  A    MARRIEr    WOMAN  FOR  HER 
OWN  DEBTS  CONTRACTED  DURING  THE  MARRIAGE. 

By  the  By  the  Common  Law  of  England,  a  married  woman  is 

law,  a  mar-  mcapable  of  entering  mto  any  engagement  as  a/eme  soUf  or 
ned  woman  of  suing  or  being  sued  as  such.     There  are,   however,  ex- 
or  be  sued,  ceptions  to  this  rule,  as  circumstances  may  arise  during  the 
marriage,  under  which  she  would  acquire  a  separate  and 
ixidependent  character,  and  become  capable  of  contract- 
ing, and  of  suing  and  of  being  sued,  and  subject  to  all  the 
responsibilities  which  would,  attach  upon  her  if  she  were 
tt^Irtedf"  ^^®-     ^^^  instance,  the  wife  of  the  King  of  England  is  of 
ability  to  sue  and  be  sued  as  a  feme  sole ;'   and  the  reason 
ass^ed  by  Lord  Coke  for  this  special  exception  is,  that  the 
wisdom  of   the  common  law  would  not  have  the  king 
(whose  continual  care  and  study  is  for  the  public  good, 
ei  drea  ardua  regtii,)  to  be  troubled  and  disquieted  for  such 
private  and  petty  causes. 

It  is  said  that  a  wife  may  sue  even  her  husband  ;  there 
is,  however,  dnly  one  occasion  menticmed  in  the  books,  on 
which  she  can  have  this  remedy,  and  that  is,  where  he  has 
levied  a  fine  in  her  name,  when  she  shall  have  a  writ  of 
deceit  against  him.  ^ 
Wives  of  The  wives  also  of  persons  banished  from  the  country 
^'^''^^^      may  sue  and  be  sued  as  femei  iole ;   and  Lord   Coke  has 

perBona  •'  J  » 

tobj  sue      given  four  instances  in  which  they  were  parties  to  smts 

sMd  aa       without  their  husbands  having  been  joined.    In  two  oi  these 

fbuMs  sole,  eases  the  married  women  were  plaintiffs,  and  in  the  other 

two  they  were  defendants.  ^    The  instances  of  the  first  kind 

a  Co.  lit  133  b.  c  Go/  Lit.  133  a. 

b  Co.  lit.  133  a.  note  4. 
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are  where  the  wife  of   Sir  Robert  Belkhapy    one  of  the 
justices  of  the  Common  Pleas,  who  was  exiled  or  banished 
beyond  sea,  Bued  a  writ  in  her    own  name,  without  her 
husband,  he  being  alive  i  and  where  the  wife  of  Thomas  of 
fFeyUmdy  being  abjured  the  realm,   joined  her  son  in  a 
petition  of  right  to  the  parliament  for  the  manor  of  Sobir, 
wherein  her  husband  had  but  an  estate  for  life  jointlj  with 
her.     The  instances  furnished  by  the  same  writer  in  which 
married  women  were  sole  defendants,  are,  one  case  where 
.  Jfidwar^  the  Third  brought  a  writ  of  qwxre  impedit  against 
Lady  MdUravers  ;  and  another  where   Henry  the  Fourth 
brought  a  writ  of  ward  against  Sibel  B — ^  in  both  of  which 
the  defendants  pleaded  that  they  were  covert  of  person  ;  and 
it  was  replied  that  their  husbands  were  exiled,  and  they 
were  ruled  to  answer.     Besides  these  cases,  it  also  appears 
that  the  same  Lady  Belknap^  who  is  stated  above  to  have 
sued  as  a  pbinti^  was  sued  without  her  husband  in  the 
preceding  year,  1  Hen.  4.,  and  that  her  plea  of  coverture  was 
overruled  on  a  replication  that  her  husband  was  exiled. 
In  like  manner,  in  ElizcAetk   WUmot^s  case,"*  it  was  decided 
by  Lord  Coke,  upon  the  authority  of  the  above  cases,  that  a 
married  woman,  whose  husband  was  in  full  life  at  Lisbon, 
in  Portugal,  might   maintain  an    action  of  trespass  as  a 
widow.     And  this  exile  of  the  husband,  though  it  does  not 
dissolve  the  marriage,  renders  the  wife  almost  m  every 
other  respect  a%a/eme  sole>    In  the  31  Ed   1.  it  was  holden, 
that  the  wife  of  one  who  had  abjured  the  realm  could  make 
a  feoffment  by  deed  with  warranty  of  her  land,  and  should  be 
bound  to  it.®  And  in  more  modern  times  it  was  decided  in  the  wife  of 
case  of  the  Countess  of  Portland  v.  Prodgers^^  that  a  married  ^^^^ 
woman,  whose  husband  was  banished  by  act  of  parliament   by  act  of 
for  life,  might  make  a  valid  will,  the  Court  being  of  opinion  j^y  ^i2!d 
that  such  a  banishment  rendered  her  capable  of  acting  in   ^  ^^* 
all  things  as  a/eme  sole,  and  as  if  her  husband  were  dead, 
and  that  the  necessity  ot  the  case  required  she  should  have 
such  power. 

d  Moor.  851.  f2Ver.  104. 

e  Fitz.  Abt.  cui  in  vita,  pi,  31 . 


Wife  of  AmI  emi  where  the  huaband  has  not  been  bamabed  by 

^^Um. '  act  of  parliament,  but  has  consented  to  exile  himself  that 
^^^       has  been  heM  to  restore  to  his  wife  the  capacity  of  a  /cms 
rendered      #ofe.     This  occurred  in  tiie  case  of  ^ewsome  v.  B^wyerJ^ 
M^  and    ^bere  die  husband  having  been  attainted  of  felcmj^  was 
being  sued,  afterwards  pardoned,  on  condition  that  he  should  transport 
hiinseif  for  life  out  of  his  Majesty's  dominions.    After  the 
pavdoB,  a  «hare  of  the  orphanage  part  devolved  upon  his 
wife  ;  and  it  was  contended  that  this  share  belonged  to  the 
busbawiU  it  having  come  after  his  pardon.     On  the.  other 
band  it  was  said»  that  the  voluntary  exile  would   produce 
the  same  eflbct  as  if  he  bad  been  banished  by  act  of  parlia- 
ment, and  that  it  made  his  wife  a  feme  «ab,  and  gave   her 
a  right  to  this  personal  estate  .  and  Lord  Chancellor  King, 
after  some  hesitation,  ordered  the  money  to  be  laid  out  in 
govermneiit  securities,  and  that  the  interest  and  produee, 
and  the  arrears  of  the  dividends  of  South  Sea  annuities,  and 
tte  future  dividends,  should  be  paid  to  the  wife  till  further 
order.     On  one  occasion  it  was  held  that  a  divorce  of  hus- 
band and  wife,  a  mtnaa  el  ihard^  enabled  her  to  sue   as  a 
fim»  iofa^  without  her  baron,  as  the  wife  of  an  exile  might.^ 
And  this  appears  the  more  singular,  because,  in  the  same 
ease,  it  was  decided,  that  the  husband  might  release  a  legacy 
bequeathed  to  the  wife  by  her  father  after  the  divorce,  and 
for  which  she  had  sued  the  executor  in  the  Court  Christian. " 
The  reason  given  for  this  capacity  of  a  njyrried  woman, 
during  her  husband's  life,  be  h&ng  an  e3;|le,  is,  that  an 
abjuration,  that  is,  a  deputation  for  ever  into  a  foreign  land, 
is  a  civil  death. '    In  the  time  of  Lord  Coke,  the  banish* 
meat  of  die  husband  would  not  produce  this  effect  on  the 
wife,  unless  it  were  perpetual ;  for  his  Lordship  htys  it 
dowB,  that  if  the  husband,  by  act  of  parliament,  have  ju4g« 
menttobe  exiled  but  for  a  time,  which  some  call  a  rele« 
gation,  that  is  no  dvil  death.  J    But  although  Lord  Coke 
stales  the  law  to  be  so,  jet  it  is  obsorvable  that^  in  one  of 

f   fl3P.WmB.37.  iCo.ytl33  8. 
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tile  instances  which  he  gives,  viz.  that  of  Sibel  B — ,  it  ap- 
pears  from  the  replication  in  the  pleadings,  that  her  husband 
was  TthgsXe  or  exiled  into  Gascoigne,  there  to  remain  only 
until  he  obtained  the  King's  grace.^ 

However,  though  a  temporary  banishment  be  not  a  civil  Transpor- 
death,  yet  so  long  as  it  continues  it  effects  the  same  incon-  husbandfor 
venience  i  and  therefore,  in  such  a  case,  there  is  an  equal  *  ^."J®^ 
necessity  that  the  wife  should  be  considered  as  a  feme  sole,^  den  the 
Accordingly,  in  modem  times,  it  has  been  held,  that  if  the  ^e ofsSng 
husband  be  transported  for  seven  years,  such  temporary  ah-  and  beinji^ 
sence  operates  as  a  suspension  of  the  wife's  disability  to  con-  ^  tera^ 
tract ;  and  Lord  Kenyon  has  said  on  one  occasion,  that  the 
6ld  common  law  principle  of  abjuration  of  the  realm  by  the 
husband,  was  applicable  even  to  the  case  where  the  husband 
had  left  the  country  but  for  four  years."     In  Sparrow  v. 
Carroihersy'*  Which  was  an  action  against  a  married  woman 
.  for  the  amount  of  a  note  passed  by  her,  the  defence  was 
coverture  ;  to  which  it  was  replied,  that  her  husband  was 
transported,  and  that  his  time  was  not  yet  expired ;  and 
Justice  Yates  held,  that  the  transportation  suspended  the 
disability  of  the  wife  to  contract  and  be  sued.     Here  the 
married  woman  was  defendant ;  but  the  same  principle  was 
established  in  Carroll  v.  Blencowy^  where  she  was  plaintiff. 
There  to  assumpsit  for  goods  sold  and  delivered,  the  de- 
fence was  that  the  plaintiff  was  a  married  woman  ;  to  which 
the  answer  was,  that  her  husband  had  been  transported  for 
seven  years  ;  and  it*&ot  being  proved  that  the  term  of  his 
transportation  had  expired,  and  that  he  had  returned,  Lord 
Alvanly  held  that  the  record  of  conviction  and  of  the  sen- 
tence was  conclusive  as  to  the  plaintiff's  right  to  sue  as  a 
feme  «ole,  and  that  if  he  had  not  returned,  the  same  right 
remained.    On  the  same  principle,  it  seems  that  the  wife  ^-^^^^^j^, 
of  an  alien  enemy  may  sue  and  be  sued  as  a  feme  eole^  as  my  may 
her  husband  is  under  the  same  disability  of  coming  into  ^Id^J!^^ 

feme  sole, 
k  Co.  Lit.  133  a.  n  Cited  in  Corbet  v.  Poelnitz,  1 

1  Ibid,  note  209.  T.  R.  6. 

m  Wallbrd  v.  Dncheese  de  Fienne,        o  4  Esp.  Oae.  27. 
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Bnglandy  as  if  he  had  been  banished  or  transported.  It 
was  so  decided  in  Dearly  v.  Duchess  Mazarine^'^  where 
an  assumpsit  for  wages  and  money  lent,  and  non-assump- 
sit pleaded,  the  defendant  proved  that  she  was  married^ 
and  her  husband  alive,  inf  France.  The  jury  found  for 
the  plaintiff;  and  on  a  motion  for  a  new  trial,  it  was  refused ; 
for  it  shall  be  intended  she  was  divorced.  Besides,  the 
husband  is  an  alien  enemy,  and  in  that  case,  why  is  not  his 
wife  chargeable  as  a /erne  sole^  as  if  he  had  abjured  or  been 
banished  ? 

It  was  afterwards  decided^  that  even  a  voluntary  absence 
of  the  husband  would  sometimes  produce  the  same  effect,  as 
in  TFalford  v.  Duchesse  de  Pienne,"^  which  was  an  action  of 
assumpsit  for  goods  sold  and  delivered.     The  defendant 
pleaded  that  she  was  covert  of  the  Due  de  Pienne,  and 
proved  the  marriage,  and  that  the  Duke,  who  was  a  fo- 
reigner, had  gone  abroad  three  years  before,  and  had  not 
since  returned,  during  which  interval  the  Duchess  had  kept 
house  and  paid  bills  for  goods  furnished  on  her  own  ac- 
count, and  in  her  own  name.     It  was  also  proved,  that  on 
his  leaving  the  country,  he  expressed  an  intention  of  re- 
turning to  it  in  a  few  months ;  and  as  the  witness  believed, 
had  not  abandoned  his  intention  of  returning,  though  he 
Ruled  by      had  not  yet  done  so.     Lord  Kenyon  ruled  that  the  defen- 
von*  Sit    ^®^*  ^**  liable,  and  said  that  the  present  case  came  withja 
the  wife  of    the  principle  of  the  old  common  law,  where  the  husband 
volun^y'  had  abjured  the  realm.     His  Lordship  also,  in  the  subse- 
^ving        qnent  case  of  Franks  v.  Duchesse  de  Pienne^^  held  the  same 
capable  of    language,  adding,  however,  that  if  the  defendant's  husband 
Mnl  sued    ^^  ^^^^  ^^  Englishman,  who  might  be  presumed  to  have 
the  animus  revertendiy  it  might  be  different.     But  this  ques- 
tion was  afterwards  solemnly  decided  on  demurrer  in  the 
case  of  De  Oaillon  v.  UAigle.^    There  the  action  was  as- 
sumpsit,   the  declaration  containing  the  common  money 
counts.     The  defendant  pleaded  coverture  at  the  time  of 

p  X  Balk.  116.  2  Salk.  646.     1  Ld.        r  8  Esp.  Cas.  587. 
Raym.  147.  s  1  Bos.  &  PuL  557. 
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the  contract ;  to  which  the  plaintiff  replied,  that  at  the  time 
of  the  contract,  and  from  thence  hitherto,  the  said  John 
Martin  Harel  L'Aigle  (defendant's  husband)  lived  and 
resided  in  parts  beyond  the  seas,  to  wit,  at  Hamburgh  ;  and 
that  during  all  that  time  the  sadd  Victoria  (the  defendant) 
lived  in  this  kingdom^  separate  and  apart  from  the  said 
John  Martin.  To  this  replication  there  was  a  general  de- 
murrer and  joinder,  and  judgment  was  given  for  the  plain- 
tiff; the  Court  considering  the  cases  of  banishment  and 
transportation  as  directly  in  point 

It  must  bo  observed,  that  it  did  not  appear  in  the  above  vV^te, 
case,  whether  the  defendant's  husband  had  ever  been  in  ^e^^nt 
England  or  not.     However,  all  the  authorities,  in  which  ^"^  ^^ 
it  has  been  ruled  that  the  voluntary  departure  of  the  bus-  departs 
band,  whether  a  foreigner  or  a  natural  born  subject,  from  fromS?*^ 
England,  rendered  his  wife  solely  responsible  for  her  engage-  realm,  not 
inent^  have  been  since  over-ruled.     In   Farrer  v.   The  ^le^ 
Cmmiess  Dowager   of  Oranard^  it  was  decided  that  the  »"c**^e. 
departure  of  the  husband  from  England  merely  to  Ireland, 
and  his  residence  there,  did  not  render  his  wife  liable  for 
her  contracts.     In  this  case,  assumpsit  was  brought  for  the 
use  and  occupation  of  furnished  lodgings,  and   for  money 
paid,  had,  and  received,  and  on  an  account  stated  and  settled. 
The  defendant  pleaded,  that,  at  the  time  of  making  the 
promises    aforesaid,  she  was  and  yet  is  the  wife  of  the 
Reverend  Samuel  LitUe,  who  is  still  living.     The  replica- 
tion  was,  that  before  and  at  the  time  of  making  the  said 
promises,  and  continually  from  thence  hitherto,  the  said 
Samuel  Little  lived  and  resided  in  parts  beyond  the  seas, 
to  wit,  in  Ireland ;  and  that  during  all  that  time  the  said 
defendant  lived  in  this  kingdom  separate  and  apart  from 
the  said  Samuel,  as  a  single  woman,  and  that  the  defend- 
ant made  the  aforesaid  promises  as  a  single  woman.     To 
this  reph'cation  there    was  a  general   demurrer,  and  the 
demurrer  was.  allowed,  although  it  was  argued  for  the 
plaintiff  that  the  averment  in  this  replication,  that  the  hus- 

1 1  New  Bep.  80. 
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Wife  of  an 
alien  who 
had  been  in 
England 
and  had 
left  it,  not 
rendered  a 
feme  sole 
thereby. 


band  lived  and  resided  in  Ireland,  called  on  the  defendant 
to  show,  that  the  absence  of  the  husband  was  merely  tern* 
porary.  But  Sir  James  Mansfield,  Chief  Justice,  said 
<<  that  the  terms  of  the  replication  are  perfectly  consistent 
with  a  mere  temporary  absence ;  that  they  might  be 
applied  to  the  case  oi  every  man  who  goes  for  a  short  time 
to  live  in  Scotland  or  Ireland,  and  whose  wife  in  the  mean 
time  contracts  debts  here." 

And  Lord  Ellenborough  held,  that  the  wife  of  an  alien 
could  be  sued  as  a/ein«  «o/e,  only  where  her  husband  had 
never  been  in  England,  or,  if  having  been  in  England,  he 
had  left  it  and  was  under  a  legal  disability  to  return  to  it ; 
and  so  far  his  Lordship  over-ruled  Lord  Kenyon's  decisions 
in  Walford  v.  Duchesse  de  Pietine",  and  Frank  v.  DuehMSt 
de  PiameJ  This  was  in  the  case  of  Kay  v.  Duchunt  de 
Pienne^,  which  was  an  action  on  a  promissory  note,  the 
defence  to  which  was  coverture.  It  appeared  that  the 
Duchesse  was  a  French  emigrant,  and  that  before  the  French 
revolution  she  lived  with  the  Due  de  Pienne  as  his  wife, 
and  was  received  in  that  character  at  the  court  of  Louis 
XVI.  That  they  came  to  England  an  lived  some  time 
together  as  man  and  wife,  but  that  he  left  this  country 
in  180S  to  enter  into  the  service  of  Sweden,  and  had 
remained  abroad  ever  since.  It  was  contended  that  under 
these  circumstances  she  might  contract  as  a  /erne  $oh^  and 
consequently  might  be  sued  as  such.  But  Lord  Ellen- 
borough  said,  *'  If  the  husband  has  never  been  in  this 
kingdom,  the  wife  of  an  alien,  I  think,  may  be  sued  as  a 
feme  wU.  That  is  the  Duchess  of  Mazarine's  case.  I 
do  not'  know  whether  it  was  brought  to  Lord  Kenyon's 
attention,  that  the  Due  de  Pienne  had  been  living  with  the 
defendant  as  his  wife  within  the  realm.  If  so,  I  cannot 
subscribe  to  his  opinion.  Since  the  case  of  MarshaU  v. 
RuXton  \  whioh  restored  the  old  common  law  upon  this 
subject,  I  consider  it  quite  clear  that  a  married  woman, 
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under  the  circamstances  of  the  present  defendant,  u  not 
liable  to  be  sued  as  a  fein^  aoU.^^  The  plaintiff  was  non- 
suited. In  the  ensuing  term  a  motion  was  made  to  set 
aside  this  nonsuit,  but  the  Court  fully  concurring  with  the 
directions  of  the  Chief  Justice  at  Nbi  Prius,  refused  a  rule 
to  show  cause. 

And  if  an  Englishman  go  voluntarily  to  reside  in  a  T^'^.^/^ 
foreign  country,  his  wife  is  not  thereby  rendered  liable  as  man  who 
a/etM  soU.     This  was  decided  in  Mfirsh  v.  Hutckmsanyy  ^^^ 
which  was  an  action  for  coals  supplied  to  the  defendant,  a  abroad,  not 
married  woman,  to  which  she  pleaded  turn  assumpiUt  and  ^^  ^^ 
her  defence  was  coverture.     It  appeared  that  her  husl^nd  thereby, 
was  an  Englishman  -,  that  in  1783  he  left  England,  and  had 
been  occasionally-  in  it  since  that  period  ;  but  that  about 
the  year  1790,  having  purchased  the  appointment  of  agent  - 
(or  the  English  packets  at  the  Brill,  in   Holland,  he  had 
resided  there  ever  since.     That  he  was  possessed  of  madder 
grounds  in  that  country  ;  that  on  the  irruption  of  the  French 
into  Holland,  he  sent  his  wife  and  family  to  reside  in  Eng- 
land, but  remained  himself  in  Holland  to  look  after  his 
madder  grounds,  and  also  with  a  view  to  recover  his  situ- 
ation, if  the    intercourse  between   England  and  Holland 
should  be  re-established.    It  also  appeard  that  the  defendant 
^ived  in  Norfolk,  and  was  considered  as  a  married  woman. 
The  counsel  for  the  plaintiff  insisted  that  the  husband  of 
Ae  defendant,  being  domiciled  in.  a  foreign  country  from 
which  he  was  not  likely  to  return,  the  defendant  must  be 
treated  as  a  feme  sole,  and  therefore  capable  of  making 
contracts  to  bind  herself.     But  the  plaintiff  was  nonsuited, 
with  liberty  to  move  to  set  the  nonsuit  aside,  and  enter  a 
verdict  for  tlie  plaintiff  to  the  amount  ascertained  by  the 
jury.     As  the  case  of  Jtfors^/ v.   iZiifton,'  in  which  it  was 
expected  that  the  whole  doctrine  respecting  the  liability  of 
a  feme  covert  to  be  sued  would  be  ftilly  discussed,  was 
then  pending  before  the  twelve  judges,  the  Court  desired 
that  this  case  might  stand  over  until  that  had  been  deter- 
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mined ;  and  after  the  decision  of  this  latter  ease,  the  Court 
refused  to  set  aside  the  nonsuit.  •  In  this  case  Mr.  Justice 
Heath  said,  *<  There  is  a  s^reat  diflference  between  the 
cases  of  an  Englishman  residing  abroad,  leaving  his  wife 
in  this  country,  and  of  a  foreigner  so  doing.  The  former 
may  be  compelled  to  return  at  any  time  by  the  king's  privy 
seal ;  but  in  the  old  cases  of  banishment  and  abjuration,  as 
as  well  as  in  the  more  modem  one  of  transportation,  the  hus- 
band could  not  return,  as  it  would  have  been  contrary  to 
law.  There  is  no  case  in  which  the  mfe  has  been  held 
liable,  the  husband  being  an  Englishman." 
Wife  of  Bogget  V.  JVter,*  is  in  conformity  with  this  decision,  and 

^"^ho     pro'^^B  ^^^  A  married  woman  is  incapable  of  suing  a  feme 
abandons     sole^  though  her  husband,  a  natural  bom  subject  should 
g^be>   ~  ^^^^  abandoned  her,  and  gone  to  reside  beyond  the  seas, 
yond  the      '^^  action  in  this  case  was  trespass  for  breaking  and  en- 
ren(fered  a    tering  the  house  otJlfine  Bogget ;  the  plea  was  coverture,  and 
feme  sole,    ^j^^  replication  that  before  the  time  of  committing  the  tres- 
pass the  husband  of  the  plaintiff  had  deserted  the  plaintiff, 
and  had  departed  out  of  the  kingdom  to  America,    without 
leaving  any  means  of  provision  and  support  to  the  pluntiff, 
and  that  from  the  time  of  his  departure  he  had  not  returned 
nor  corresponded  with,  nor  been  heard  of  by  the  plaintiff, 
and  that  during  all  that  time  plaintiff  had  lived  in  this  king- 
dom separate  and  apart  from  her  said  husband,  and  made 
contracts  and  obtwied  credit  as  a  single  woman  ;  and,  for 
her  necessary  support,  had  during  that  time  carried  on  the 
busmess  of  a  merchant    as   a  single    woman   and    sole 
trader.     Rejoinder,  That  the  husband  was  a  natural  bom 
subject,  and  that  he  had  not  abjured  this  realm  or  been 
exiled  or  banished,  or  relegated  therefrom      To  which  there 
was  a  general  demurrer.     And  the  Court  decided  for  the 
defendant,  on  the  authority  of  the  preceding  case,^  and  of 
MarehaU  v.  RuUan,''  and  Chambers  v.  DfrnaldeonJ^     From 

a  11  East.  301.  c  8  T.  Rep.  545. 

b  Manh  v  Hatcbinson,  %  Bos.  &        d  9  East,  471 . 
Pul.  226. 


FOR  SfiR  OWN  DEBTS  DURING  MlKRIAGE.  63 

these  cases  the  law  now  seems  to  be,  that  if  the  husband 
be  a  forever,  who  never  has  been  in  England/  or^  if  be- 
ing an  Englishman,  he  depart  from  the  realm  compulsorily, 
without  the  power  of  returning,  such  absence  in  either 
instance  renders  the  wife  capable  of  contracting,  and 
therefore  of  ability  to  sue  and  be  sued,  and  to  acquire  and  to 
dispose  of  property  as  if  she  were  sole.  And  that,  if  the 
husband  be  a  natural  bom  subject  within  this  kingdom,  his 
absence  from  it  under  any  circumstances,  unless  he  have 
abjured  the  realm^  or  have  been,  exiled  from  it,  will  not 
render  his  wife  capable  of  contracting  or  acting  as  a  /erne 
80U9  or  of  suing  or  bemg  sued  as  such. 

It  does  not  appear  from  any  of  the  cases  on  this  subject 
to  what  extent  a  married  woman  is  rendered  sole  by  the 
transportadonfor  life  of  her  husband,  the  authorities  going 
no  further  than  to  decide,  that  in  matters  of  contract  she  is 
capable  of  suing  and  being  sued.  But  there  is  no  decision, 
that  under  such  circumstances  she  can  sue  for  a  trespass, 
or  be  sued  for  it,  or  that  she  is  entitled  to  dower,  or  to  her 
jointure,  or  to  the  rents  and  profits  of  lands,  of  which  he 
had  been  seised  in  her  right.  However,  as  abjuration  of 
the  realm  by  the  hufidi>and  has  been  held  to  be  a  civil  death, 
and  to  confer  these  rights  on  the  wife,^  it  is  to  be  presumed 
that  transportation  for  life  would  produce  the  same  effect. 
As  to  transportation  for  a  term  of  years.  Lord  Eldon  oh- 
serves,^  **  it  may  give  rise  to  many  difSculties  with  respect 
to  the  enjoyment  of  the  husband's  estate,,  both  real  and 
personal.  But,''  his  Lordship  adds,  **  besides  the  difficul- 
ties which  might  arise  during  the  term  of  the  transportation, 
another  difficulty  of  equal  importance  occurs,  where  the 
Wife  has  contracted  debts  after  the  period  of  her  husband's 
transportation  has  elapsed,  but  before  his  actual  return  to 
this  country." 

But  this  doctrine  of  the  capacity  of  a  feme  covert  to  sue  Held  for- 
and  be  sued  as  a  feme  sole,  was  for  some  time  carried  still  ™!|^{|^j 
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and  eepa-  Airther.  Por  the  Court  of  King's  Bench,  in  the  case  of 
tenance.  Corbtt  V.  PodfuUz,^  held,  that  she  might  be  considered  as 
ifa«wife  sole,  not  only  when  her  husband  was  resident  beyond  the 
B^y  seas,  under  the  circumstances  already  mentioned,  but  also 
when  he  was  within  the  kingdom,  if  she  was  living  apart 
from  him,  and  had  a  separate  maintenace-  And  the 
reason  given  by  the  Court  is  this,  that  as  the  separate 
maintenance  allowed  by  the  husband  discharges  him  from 
all  liability  to  pay  his  wife's  engagements,  she  must  be 
liable  for  them,  for  that  otherwise  the  creditor  would  not  be 
pdd  by  either.  Besides,  this  liability  was  held  to  extend 
not  only  to  her  contracts  for  necessaries,  but  to  her  con- 
tracts in  general,  and  though  she  should  have  exhausted 
the  whole  fund  provided  for  her.  The  Court,  in  deciding 
this  case,  relied  upon  two  former  cases,  which  had  been 
determined  in  the  same  court  before  Lord  Mansfield,  viz. 
Ringsteadv.  Lady  Lanesborougky^  axxd  Barwell  v.  SrookaJ 
where  feme  coverts  were  held  to  be  liable,  because  they  had 
a  sufficient  separate  maintenance  secured  to  them  by  their 
husbands.  And  although  the  cases  of  Hatckett  v.  Bad^ 
dely^^  and  Lean  v.  Schutz,^  in  which  it  was  held  that  a/eme 
covert  was  hi  no  case  liable,  whilst  her  husband  was  resident 
within  the  kingdom,  were  cited  and  very  much  relied  on, 
they  seem  to  have  made  no  impression  on  the  Court.  In- 
deed, in  the  case  of  Cox  v.  KUchmy°*  Mr.  Justice  Rook 
extended  the  rule  still  further,  for  he  stated  it  to  be  his 
opinion  that  a  married  woman,  who  lived  separately  from 
her  husband,  and  in  adultery,  was  on  that  ground  alone  lia- 
ble to  her  own  contracts,  even  though  she  had  no  separate 
maintenance.  In  this  case  the  action  was  assumpsit  for 
goods  sold  and  delivered,  and  for  work  and  labour  done  ; 
the  defendant  pleaded  the  general  issue,  and  at  the  trial  It 
appealed  that  she  was  a  married  woman,  who  was  then, 
and  for  some  years  preceding  had  been  living  in  adultery 
Mr.  Justice  Rook,  who  tried  the  case,  directed  the  jury  to 
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find  for  the  plaintU^  if  Viej  believed  that  the  defendant 
lived  in  adultery  when  the  contract  \vas  made ;  and  the 
verdict  was  accordingly  for  the  plainti£f.  A  motion,  having 
been  afterwardf  made  in  the  court  of  Common  Pleas,  on  the 
part  of  the  defendant,  for  a  new  trial,  upon  the  ground  that 
she  bad  not  been  proved  to  have  had  a  separate  mainte- 
nance ;  it  was  reAised^  as  no  point  had  been  saved  at  the 
trial,  and  as  the  verdrot  was  with  the  justice  of  the  case  ; 
but  not  one  of  the  judges  controverted  the  assertion  of 
counsel,  that  the  verdict  was  -against  law,  because  it  did 
not  appear  that  the  defendant  had  a  separate  allowance. 

It  followed,  as  a  necessary  consequence  from  the  doctrine,  m^y^t 
that  separation  and  a  separate  muntenance  rendered  a  >epmtMm 

,  sua  MDI^ 

manied  woman  capable  of  binding  herself  by  her  contracts  rate  main- 
that  she  should  be  liable  to  a  commission  of  bankrupt  under  |^JJ^^  i^ 
such  circumstances.     And  so  it  was  decided  by  Lord  Chan-  wifeliabla 
cellorApsley  ia  Ex  parte  Pretton,^    In  this  case,  Richard  miaBionof 
Fitzgerald,  whb  had  been  a  linen  draper  for  some  years^  bankropt. 
agreed  upon  a  separation  from  his  wife,  and  for  that  purpose 
articles  were  entered  into  between  them  and  two  trustees 
on  her  part ;  whereby  Fitzgerald,  in  consideration  of  6001. 
taken  by  him  out  of  his  own  effects,  assigned  to  the  said 
trustees  all  bis  stock  in  trade,  household  goods,  and  all 
sums  of  money  due  to  him,  ^and  jhe  lease  of  his  house, 
upon  trust  for  his  said  wife,  as  her  own  separate  estate. 
And  it  was  thereby  farther  agreed,  that  she  should  have 
liberty  of  trading  without  any  interruption  from  her  hus- 
band, she  paying  all  the  debts-  then  owing  by  him  in  trade, 
and  maintaining  their  children,  and  saving  him  harmless  firom 
the  same,  and  from"  all  contracts  and  agreements  to  be 
thereafter  entered  into  by  her.    The  separation  took  place, 
and  they  ever  afterwards  lived  separate,  he  having  gone  to 
the  E  ast  Indies.    The  wife,  after  the  separation,  entered  into 
trade,  continuing  in  her  husband's  house,  and  there  carried 
on  the  business  of  a  linen  draper,  on  her  own  account, 
and  in  her  own  name,  nearly  four  years.    During  such 
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trading  a  c^nunission  of  btfnknf|t  wds  takea  out  agaiiibt 
her,'  when  the  commissioners  refiused  to  find  her  a  bsttikrapt, 
because  she  was  a  feme  covert^  reding  in  the  covtatjof 
Middleseif,  and  not  li  feme  sole  merchant;  trading  in  the 
city  of  liondon ;  but  upon  a  petition  to  the  Lord  Chaticellor, 
his  Lordflhip  ordered  the  commissioners  forthwith  to  pro- 
ceed to  declare  Mrs.  Fitzgerald  a  bankrhpt.  This  case  was 
decided  in  the  year  1772,  and  was  the  first  in  which  it  i^as 
held  that  separation  and  a  separate  maintenance  rendered 
the  wife  sdelj  liable  for  her  engagements.  It  does  not 
appear  that  his  Lordship  expressly  laid  down  this  proposi* 
tion ;  it  is  rather  to  be  inferred  that  he  considered  a  feme 
covert^  under  such  circumstances,  as  liable  to  a  common 
law  execution  for  her  debts,  and  therefore  liable  to  a  com- 
mission of  bankrupt,  which  is  a  statute  execution. 
Wife-lMng  However,  from  the  first  moment  that  Lord  Kenyon  sat 
aofKWe^  in  the  Court  of  King's  Bench,  his  Lordship  struggled  f 
Ibr  her  narrow,  tills  liability  of  a  married  woman,  until  at  last  he 
contracts,  succeeded  in  establishing,  that,  in  no  case  was  she  liable 
during  the  coverture,  so  long  as  her  husband  resided 
within  the  kingdom.  In  QUchrUt  v.  JSroton,^  his  Lordship 
held  that  the  wife^  though  living' in  adultery,  was  not  liable 
to  her  own  contracts,  when  she  had  not  a  separate  main- 
tenance. The  action  was  for  goods  sold  a^id  delivered,  &c. 
and  the  defendant  having  pleaded  coverture,  the  plaintiff 
teplied,  that  defendant  had  committed  adultery,  and  was 
separated  from  her  husband ;  and  this  replication  having 
been  demurred  to,  the  Court  allowed  the  demurrer,  saying 
4iat  the  replication  could  not  be  supported,  for  that  it  was 
destitute  of  the  principle  on  which  all  the  late  decisions 
had  proceeded,  in  which  it  was  held  that  a  Jemt  covert 
might  be  sued  as  a  feme  eok^  munely,  a  separate  mainte- 
nance. In  a  subse^ent  case,  the  same  Court,  the  King's 
Bench,  decided,  thai  a  mere  temporary  separate  provision 
to  a  wife  living  apart  from  her  husband,  would  not  render 
ner  personally  responsible  for  her  engagements ;  for  in 
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SfffiJiv.  LHghf^  where  au  action  W9s  brought  agajuuita  Wife  se- 
TOiirfied  3»^Qma»  i<ir  use  wd  ocici^  the  plaii^tiff  having  SSS^her 

replied  4o  the  plea  of  coverturis,  that  the  defendant  aaud  .her  ^ot^S^e 
husband  were  separated,  and  tbat.ahe  had  alimony  allotted  for  her  con- 
to  her  by  the  spiritual  court  during  the  continuance  of  a  ^IS?*^' 
suit  wrbich  wa^  instituted  in  that  court  between  her  and  ^^^X* 
her  ;hu0baiid ;  tiv$  replication  wasbeld  to  he  bad  onde*  s^"^^^ 
murrer,  because  the  maintenance  was  not.permanmit     It 
is  not  liowe?er  to  be  inferred  from  these  two  decisioon  of 
the  King's  Bench,  that  the  Court  cpiuideriBd  that  a  separate 
mwitenance  would  render  a  married  woman  liable  fqr  h^r 
debts,  as  the  cases  prove  nothing  mot^  than  this,  that  their 
Lordships  were  of  opinion  that  there  being  no  sej^ai^te 
maintenance  in  the  one  case,  and  only  .a  tempojrary  miuAr 
tenanceinthe  other,  they  did  not  come  within  theprin- 
cipJe  of  the  authorities  deciding   that  a  separate    main- 
tenance would  produce  a  separate  liability.     So  far  fr^m 
entertaining  an  idea  that  a  separate  maintenance   ^ppuld 
m^ke  her  liable.  Lord  Kenyon,  on  the  .contrary,   .never 
onutted  an  opportunity  of  exclaiming  against  the  doctrine, 
that  a/cms  coetrt  could,  under  any  circumstances,  be  re- 
sponsible, if  her  husband  were  living  within  the  realp.     In 
Cloj/ton  V.  Jidami^  it  was   ruled,  that   the  executor  of  a 

married  woman,  who  lived  apart  from  her  husband,  and 
carried  on  trade,  was  not  liable  fbr  her  debts,  though  he 
had  possessed  himself  of  her  effects  ;  Lord  Kenyon  saying, 
that,  ^'  VYe  must  not,  by  any  whimsical  conceits  supposed 
to  be  adapted  to  the  altering  fashions  of  the  times,  overturn 
the  established  bw  of  the  land  ;  it  descended  to  us  as  a 
sacred  charge,  and  it  is  our  duty  to  preserve  it.  And  if  any 
one  proposition  in  the  law  can  be  more  clear  that  another,  it 
IB  this,  that  an  action  cannot  be  brought  against  a/ems  eoverty 
except  by  the  custom  of  London.''  His  Lordship  accord- 
ingly seized  upon  the  first  occasion  that  offered  of  over- 
ruling the  cases  of  Corbet  v.  Poelnit^'  and  the  other  au- 
thorities connected  with  it:  and  this  opportunity  occurred 
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in  the  case  of  Ma/tAaU  v.  ittiKon,*  where  the  very  point 
was  raised,  whether  a  married  woman    living  apart  irom  her. 
husband,  and    having  a  separate  maintenance  from  him, 
coold  be  made  liable  for  her  own  engagements ;  and  by  the 
decision  of  this  question  the  old  lawb  now  restored,  and 
maoried  women  are  remitted  to  their  ancient  disability  of 
making  themselres  responsible  during  the  residence  of  their 
husbands  within  the  kingdom. 
Wife  can-        In  Marshall  ▼.  Button,  the  action  was  assumpsit  brought 
mde  le-      ^7  ^^^^  Marshall  against   Mary  Rutton,    to   wluch  the 
^y  ^     defendant  pleaded  her  coverture  with  one  Isaae  Rutton, 
for  hereon-  who  isstiU  aUve.     To  this  the  plaintiff  refriied,  that  before 
tSy^ime-  ^^  making  the  promises  of  the  defendant,  die  and  her 
mentbe-     husl»and  had  mutually  covenanted  to  live  separate  and  apart ; 
and  her       that,  a  separation  accordingly  took  place  between  them, 
hnaband.      and  that  they  have  continually  from  thenceforth  lived  and 
still  live  separate  and  apart ;  that  a  competent  and  separate 
maintenance,  suitable  to  the  estate  and  degree  of  the  defend- 
i^t,  of  200(.  per  Annum,  was  in  due  form  of  law  secured  to 
her  by  deed,  during  the  joint  lives  of  herself  and  her  hus- 
band, which  has  been  duly  paid  to  her,  and  that  the  pro- 
mises in  the  declaration    were    made  subsequent  to  the 
separation  of  her  and  her  husband.    The  rejoinder  admitted 
the  separation  between  defendant  and  her  husband,  and 
stated  that  the  deed  mentioned  in  the  replication  was  a 
deed  of  articles  of  separation,  whereby  it  T^as  provided, 
that  the  separate  maintenance  should  be    paid  for  such 
time  only  as  the  defendant  should  suffer  her  husband  to 
live  apart  from  her,  and  the  defendant  should  maintain  a 
chaste  and  becoming  conduct,   and  should  support  tl\eir 
two  youngest  children ;  concluding  with   a  traverse,  that 
the  separate  allowance  was  secured  to  her  during  the  joint 
lives  of  her  and  her  husband.    The  plamtiff  having  craved 
oyer  of  the  articles  of    agreement,  demurred,  and    the 
defendant  joined  in  demurrer.     This  case  was  twice  argued 
before  all  the  ju^s,  and  Lord  Kenyon,  having  stated  the 
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qaestion  urimng  on  the  reconl  'to  be,  whether  by  any  agree- 
ment between  a  man  and  his  wife,  sh^  may  be  made  legally 
respoosible.  for  tbe  contracts  she  may  enter  into,  and  be 
liable  to  the  actions  of  those  who  may  have  trusted  to 
her  engagements,  as  if  she  were  sole  and  unmarried,  de« 
elared  their  unanimous  opinion  to  be,  that  the  action  could 
not  be  supported.  This  case  seems  to  have  settled  the  law 
upon  the  subject ;  the  subsequent  cases  of  Marsh  v.  Huithr 
tnioM,'  ChambetM  v.  Danaldstm^^  and  Bogget  r.  Frier/  were 
decided  in  conformity  with  it,  and  upon  its  authority. 
.  Jiimrsk  Y.  HnUhmion^  and  Bogget  v.  Frier^  hare  been  al- 
ready stated  as  instances,  where  a  married  woman  was  held 
to  be  incapable  of  being  sued,  or  of  suing  as  a/eme  sole  dur- 
ing the  voluntary  absence  of  the  husb^tnd  beyond  the  seas^ 
hiChambefSY.  Donaldson  and  others^,'^  the  plaintiffs  wife 
was  livii^  apart  from  him,  under  a  sentence  of  separation, 
with  alimony  allowed,  pendente  UUn  in  the  ecclesiastical 
^ourt;  and  during  that  tinie  the  defendants  broke  and 
entered  her  house  and  took  away  her  goods,  for  which  an 
action  of  trespass  was  brought  by  her  in  her  husband's 
name,  as  for  breaking  his  house  and  taking  his  goods ;  on 
which  a  rule  nisi  was  obtained  for  staying  the  proceedings^ 
and  making  the  plaintiff's  attorney  pay  the  costs,  upon  an 
affidavit  of  the  husband  himself,  stating  that  the  action  had 
been  commenced  in  his  name  without  his  authority.  This 
rule  was  afterwards  discharged,  on  the  ground  that,  if  the 
husband  was  unwilling  that  the  action  should  proceed,  he 
had  the  remedy  in  his  own  hand  by  releasing  jt ;  Lord 
Ellenborough  observing,  that  it  was  eridently  a  collusion 
of  the  defendants  with  the  husband  to  defeat  the  action  in 
the  only  form  in  which,  under  the  unfortunate  circum- 
stances of  the  case,  the  wife  could  protect  herself.  As  this 
action  was  brought  in  the  husband's  name,  it  must  have 
been  considered  at  that  period  as  settled  law,  that  separa- 
tion and  a  separate  maintenance  had   not  the   effect  of 
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removm^  the  disability  of  a'  married  woman  to  i»^fcinh>in  an 
action  in  her  own  name 
Bythecufi-  The  cu0tom  oi  London  furnishes  another  exception  to 
London,  a  the  law,  which  renders  a  married  woman  iAcapable  of  bind* 
bd^gT*^''  ing  herself  by  her  contracts.  The  custom  is  thus  stated :» 
sole  trader,  **  Where  tifeme]  covert  of  a  husband,  useth  any  craft  in  the 
of^mding  ^^  ^ity  on  her  sole  account,  whereof  the  husband  meddktfa 
he^^^.^^  nothing,  such  a  woman  shall  be  charged  as  a  feme  eole 
tracts.  concerning  every  thing  that  toucheth  the  craft ;  and  if  the 
husband  and  wife  shali  be  fanpleaded,  in  such  case  the  wife 
shall  plead  as  a  feme  aoU;  and  if  she  is  condepmed,  she 
shall  be  committed  to  prison,  till  she  has  made  satisfaction, 
and  the  husband  and  his  goods  shall  not,  in  such  case,  be 
chained  or  impeached.''  According  to  this  custom,  the 
craft  must  be  used  in  the  city,  and  on  the  sole  account  of 
the  wife.  If  it  appear  thatthe  wife  was  acting  in  the  trade 
merely  as  the  servant  of  her  husband,  or  that  he  in  any 
way  interfered  in  it,  the  ca^e  is  out  of  the  custom,  bf 
Langham  v.  the  Wife  of  John  Barett^^  upon  a  habeas  corpus 
to  remove  die  body  cum  causd  of  the  wife  of  Barett,  h  was 
returned,  that  an  action  of  debt  was  brought  against  her 
and  her  husband,  in  London,  as  a  feme  sole  merchant,  for 
wares  bought  by  the  wife,  wherein  the  husband  is  only 
joined  for  conformity,  and  by  the  custom  the  execution 
should  be  only  against  her.  Two  of  the  Judges,  Richard- 
son and  Yelverton,  were  of  opinion,  that  the  wife  should 
be.  discharged ;  because,  when  it  appears  that  she  used  the 
same  trade  which  her  husband  used,  she  is  in  law  hut 
servant  to  her  husband,  and  the  wares  coming  to  his  use, 
he,  by  intendment,  is  to  be  sued.  And  they  construed  the 
custofid  to  mean,  where  the  wife  uses  one  trade  and  the  hus- 
band another,  and  doth  not  meddle  with  the  wife's  trade, 
nor  the  wife  with  his.  But  Button,  Harvey,  and  Croke, 
were  of  opinion,  that  as  the  return  of  the  writ  was,  that  she 
was  sued  in  London  as  a/eme  sole  merchant,  according  to 
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the  otstom  of  London,  it  was  a  caose  6f  which  the  eoart 
ought  not  to  take  co^izooce ;  for  in  London  th^y.  art 
judges  of  their  own  cu8tonj8,and  by  intendment  will  pro- 
oeed  in  their  courts  there  according  to  their  custon),  and 
not  otherwise.  And  becndes  that,  although  the  wife  used 
the  same  trade  that  her  husband  had  used,  yet  because  at 
flk40  tinte  of  the  contract  the  husband  did  not  meddle  with 
the  trade,  but  she  alone  used  it,  it  is  no  i*eason  to  accept 
bail,  where  an  liction  cannot'be  grounded  upon  that  o<m- 
tract  mthis  cduxt,  ^  to  remand  the  cause.  Although  this 
niatter  wan  afterwards  compromised^  it  appears  to  have  been 
admitted  or  both  sides,  that  thi;  trading  must  be  in  the 
city,  and  solely  by  the  wife,  without  the  interference  of  the 
faushand,  to  constitute  a  case  within  the  customs  and  that 
the  wife  alone  shall  be  taken  in  execution.  An  action  on 
tUs  custom  can  be  brought  only  in  the  city  courts,  but  the 
ciistdm  may  be  pleaded  in  bar  in  the  superior  courts.^ 
But  though  the  wiie  alone  can  be  taken  in  execution,  the 
husband  must  be  joined  in  the  action  for  conformity.  *  A 
mdrried  woman,  who  has  carried  on  trade  as  a  feme  eeU 
trader  in  the  city  of  London,  has  been  ct^nsidered  so  far 
as  distinct  and  separate  fVom  her  husband,  that  when.  After 
her  death,  he  made  a  promise  to  pay  for  goods  furnished 
to  her  for  the  purposes  of  her  trade,  the  promise  was  held 
to  be  void,  as  having  been  without  consideration,  it  beii^  Husband 
a  debt  for  which  he  was  not  liable.^  But,  if  it  bad  ap-  ^l^ 
peafed  that  she  had  acquired  any  property  as  such  trader,  action  by 
of  which  the  hosblind  had  possessed  himself;  perhaps  the  (bunded  on 
decision  would  have  been  for  the  plaintiff,  the  husband  thecuBtom 
being  liable  in  such  a  case  as  adminialtrator  of  ins  wife. 
And  accordingly,  where  an  action  was  brought  by  a 
ifidow,  in  her  own  right,  in  one  of  the  superior  courts  at 
Westminster,  for  goods  sold  by  her  as  a  feme  sole  trader, 
while  she  was  covert ;  it  was  decided,  thM  she  could  not 
maintain  the  action,  and  that  it  ought  to  have  been  brought 
by  the  representatives  of  the  husband,    because,  if  he  had 
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The  cQfl-     been  alive,  be  should  have  joined  in  the  action.^    In  like 
latest      mann^,  where  a /erne  eov€rt  sole  trader  gave  a  warrant  <^ 

tea^^<^"'  &t^<>r°^7  ^o  ^°^®^  up  judgment  onabond,  which  she  had 
executed  as  a  sole  trader,  and  en  which  execution  had 
issued  ;  the  judgment  was  set  aside,  because  the  husband 
was  no  party  to  it."*  4^rd  Mansfield  held,  in  this  case, 
that  a  feme  covert  sole  trader  cannot  execute  a  bond ;  that 
she  is  liable  for  simple  contracts  only,  and  cannot  give  a 
bond  ;  for,  if  she  could,  she  might  bind  her  heirs,  which 
no  custom  can  warrant.  And  Mr.  Jui^ce  Aston  observed, 
that  the  custom  seemed  to  operate  on  simple  contracts  only. 
cov«H^%le  ^  f^^"^  covert  sole  trader  in  London  has  also  been  held 
th^%i"  .  to  be  liable  to  the  operation  of  the  Bankrupt  Laws,  and 
London,  her  separate  effects  in  trade  may  be  seized  and  applied  to 
b^rupt  ^^  payment  of  her  own  debts  contracted  in  such  separate 
laws  by  the  trade.  In  Lome  and  another^  assii^ees,  v.  PkUHpe  and 
otkere^  assignees,^  an  action  of  trover  was  brought  by 
the  assignees  of  Jane  Cox,  a  sole  trader  in  London,  a 
bankrapt,  against  the  assignees  of  John  Cox,  who  was  also 
a  bankrupt  A  verdict  was  found  for  the  plaintifis,  subject 
to  the  opinion  of  the  court  on  the  following  questions : 
FiAt,  Whether  the  assignees  of  the  husband  had  a  right  to 
take  the  separate  effects  Of  Jane  his  wife,  who  was  a  sole 
trader,  and  apply  them  towards  satisfaction  of  the  debt9  of 
the  husband,  under  the  commission  awarded  against  him, 
in  prejudice  of  the  separate  creditors  of  his  wife  ?  Secondly, 
Whether  a  commission  of  bankruptcy  may  issue  against  a 
married  woman,  being  a  sole  trader  ^  And  the  Court  de- 
cided that  the  husband's  assignees  could  not  apply  the 
separate  effects  of  the  wife  in  satisfaction  of  his  debts,  be« 
cause  her  sepaiwte  effects  are,  in  the  first  place,  liable  to  her 
separate  creditors  ;  but,  if  they  were  liable  to  the  husband's 
creditors,  this  would  destroy  the  end  of  the  custom,  it  was 
also  decided,  tfiat  she  was  liable  to  a  commission  as  a  neces* 
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sary  consequence  of  the  custom,  as  otherwise  sh^  would  be 
liable  to  perpetual  imprisonment/  In  this  case,  it  was  ad- 
mitted by  the  judges  in  their  arguments,  that  the  husband 
had  aright,  as  between  her  and  himself,  to  seize  her  sepa- 
rate effects,  and  to  prevent  her  separate  trade  in  future,  and 
that  she  had  no  remedy  against  him  from  the  custom;  but 
ihat  he  could  not  interfere  with  these  effects  so  as  to  injure 
her  creditors^  who  might  follow  the  effects  into  the  hands 
of  the  husband. 

It  would  seem  also,  that  an  action  l)rought  against  a 
/eme  covert  and  her  husband  on  the  custom  of  London,  on 
the  suggestion  that  she  was  a  sole  trader,  cannot  be  removed 
from  the  Mayors  Court  in  London  by  habeas  corpus  cum 

f  See  also  2  Black.  Com.  477. 
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FINAL  PROCESS. 


A  married 
woman 
may  be  ar- 
rested on 
civil  pro- 
cess, 
mesne  or 
finaL 


Arrest  of 
married 
woman,  as 

irregular; 
and  she 
will  be  dis- 
charged, 
unless  she 
has  indu- 
ced. 


A  MARRIED  woman,  like  any  other  individaal,  may  be 
arrested  on  civil  process  directed  agdnst  her ;  but,  as  she  is 
incapable  of  possessing  property,  it  necessarily  follows,  that 
her  arrest  might  lead  to  an  imprisonment  for  life,'  unless 
there  existed  a  jurisdiction  to  relieve  her,  when  the  circum- 
stances of  her  case  would  warrant  its  interference  in  her 
favour.  For,  if  her  husband  be  either  not  to  be  found,  or, 
if  there  be  a  collusion  between  him  and  the  plaintiff  in  the 
suit,  her  imprisonment  might  be  extended  to  an  indefinite 
period,  as  she  might  not  have  the  means  of  dischaiging  the 
debt,  or  of  giving  security  for  her  appearance.  Accord- 
ingly the  courts  of  law  have  uniformly  exercised  a  discre- 
tionary power  of  discharging  her  from  custody,  or  of 
detaining  her  in  it,  as  the  peculiar  circumstances  might  have 
required. 

A  married  woman  may  be  arrested  either  on  mesne,  or 
on  final  process,  and  she  may  be  arrested  either  alqne,  as  a 
feme  sole^  or  as  a  married  woman,  either  alone,  or  jomtly 
with  her  husband. 

*If  an  action  be  brought  against  a  married  woman,  as  a 
feme  «oZe,  and  she  be  arrested  on  mesne  process,  such  a  pro- 
ceeding would  be  manifestly  irregular,  but  it  would  rest  with 
the  court  to  decide,  whether  they  would  interfere  to  cure 
the  error  by  the  discharge  of  the  defendant  merely  on 
motion,  or  whether  they  would  put  her  to  plead  her  cover- 
ture in  bar  of  the  action.    And  the  general  course  adopted 
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on  ihiB  subject  is,  that  she  will  he  discharged  on  motion,  ^^UeTcTher 
unless  she  has  induced  the  plaintiff  to  beliere  that  she  was  sole. 
an  unmarried  wo/nan,  either  by  her  express  declarations  to 
this  effect,  or  else  by  the  natore  of  the  transaction  itself, 
which  is  the  object  of  the  suit.     At  one  time  it  seems  to 
haye  been  considered  necessary  for  the  purpose  of  entitling 
a  •married  woman  to  the  benefit  of  ttus  summary  interposi- 
tion of  the  court,  that  the  fact  of  her  marriage  should  have 
bean  notorious  and  easily  ascertainable  on  inquiry,^  but 
DOW  the  proof  of  her  marriage  by  affidavit  is  sufficient  to 
entitle  het  to  her  dischai^e.     But  if  it  appear  that  the 
defendant  represented  herself  to  be  an  unmarried  woman, 
and  thereby  induced  the  plaintiff  to  give  her  credit,  she 
disentitles  herself  by  thb  fraud  to  her  discharge,  and  will 
be  left  to  her  plea  of  coverture.  As  in  Partridge  v.  Clarke,^ 
where  an  application  was  made  to  discharge  the  defendant 
out  of  custody  on  common  bail  in  an  action  of  assumptUf  on 
tiie  affidavit  of  the  defendant  that  she  was  a  married  woman ; 
and  on  the  production  of  a  copy  of  the  register  of  her 
marriage,  an  affidavit  was  made  by  the  plaintiff,  in  which  he 
stated,  that  when  the  defendant  applied  to  him  for  the  loan 
of  the  money  for  which  the  action  was  brought,  he  objected 
to  hep  the  rumour  of  her  being  a  married  woman,  which 
she  positively  denied. '   The  Court  discharged  the  rule,  and 
refused  to  interfere  in  a  summary  way.     In  like  manner,  in 
Ludm  V.  Smithy^  where  it  appeared  that  the  defendant  had 
acted  with  duplicity  towards  the  plaintiff,  and  that  he  did 
not  know  her  to  be  a  married  woman  until  a  great  part  of 
the  debt  had  been  incurred,  and  that  at  the  time  of  the  ap- 
pbcation  she  was  residing  in  Scotland ;  the  Court  refused  to 
cancel  a  bail-bond  executed  by  her  on  her  arrest,  and  to 
permit ber  to  file  common  bail. 

And  if  a  married  woman  make  herself  i^  party  to  a  nego- 
tiable instrument,  that  wiD  be  considered  tantamount  to  a 
declaration  by  her  that  she  is  an  unmarried  woman,  so  that 

b  Pearson  v.  MeadoD,    2  Black.        c  5  T.  Rep.  194. 
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Not  enti- 
tled to  her 
discharge, 
if  she  M 
arrested  as 
a  party  to 
a  negotia- 
ble instru- 
ment. 


Will  be  dis- 
charged, 
where 
plaintiflf 
knew  at 
the  time  of 
contract- 
iog  the  debt 
that  she 
was  mam* 
ed. 


if  she  be  arrested  by  any  one  of  the  parties,  who  was  igno- 
rant of  her  marriage,  she  will  not  be  dischai^ed  on  ooranKHi 
bail  As  in  Prichard  v.  Cawlany^  where  a  motion  was 
made  for  a  rule  to  show  cause,  why  the  bail-bond  in  this 
action  should  not  be  given  up  to  be  cancelled,  on  affidavit 
that  the  defendant  was  a  married  woman,  that  she  bad  been 
arrested  as  the  acceptor  of  a  bill  of  exchange,  drawn  by  one 
Manneville,  and  indorsed  to  the  plaintiff,  and  that  the 
drawer,  when  he  drew  the  bill,  knew  the  defendant  was  a 
married  woman.  Chief  Justice  Oibbs  said,  <<Bttt  the 
drawer  is  to  be  supposed  to  have  indorsed  it  over  to  the 
plaintiff  for  a  valuable  consideration.  Is  not  this  bill  sucb 
a  representation  of  the  defendant  as  a  single  woman,  as  falls 
within  the  rule  of  this  court,  not  to  interfere,  where  a  mar^- 
ried  woman  has  held  herself  out  as  single  f  *'  The  rale  was 
accordingly  refused.  In  like  manner,  in  Jimes  v.  L«im,' 
cause  was  shown  against  a  rule  obtained  to  discbarge  the 
defendant  on  entering  a  common  appearance,  on  the  ground 
that  she  was  a  married  woman,  which  was  sworn  to  by  a 
third  person.  The  affidavit  on  the  part  of  the  plaintiff 
stated  that  the  action  was  on  a  bill  of  exchange  chrawn  by- 
defendant  on  one  Palmer,  who  accepted  it,  and  indorsed  it 
to  plaintiff.  That  plaintiff  not  being  able  to  find  the  ac- 
ceptor, applied  to  the  defendant  for  payment,  on  which 
occasion  she  did  not  state  herself  to  be  a  married  w<Hnan. 
By  the  Court,  ''Under  ail  the  circumstances,  we  certainly 
will  not  discharge  the  defendant.  She  is  the  drawer  of  the 
bill,  and  she  does  not  venture  to  swear  that  she  is  a  married 
wcmian.'' 

But  where  it  appears  that  the  plaintiff  knew  the  defen- 
dant was  a  married  woman  at  the  time  of  contracting  the 
debt,  she  will  be  discharged  on  common  bail ;  and  it  was  bo 
ruled  in  Waters  v«  SmUh,^  In  this  case  it  was  eontended 
for  the  pliuntiff,  that  the  ground  of  the  application  was,  if 
true,  a  defence  to  the  action,  and  that  this  was  not  the  time 


e  9  Marshall,  40. 
f  S  Manhall,  385. 


7  Taant*  55. 


g ST.  Rep. 451. 


U|9B¥E  IfESIifi  AMD  FlVAh  PROCESS.  77 

fof  inakiiig  auch  an  objection.    That  coverture^  like  ia- 
fancy,  was  a  fact  to  be.  establiahed  by  evidence,  and  tha^  if 
the  foriner  were  permitted  to  be  gone  into  this  sta^  of 
the  proceedingp,  there  was  no  reason  why  the  latter  should 
not  also,  and  yet  that  had  never  been  attempted.     It  was 
ako  sworn  in  support  of  the  rule  for  the  defendant's  dis-. 
chaiiige»  that  the  plaintiff  knew  she  was  a  married  woman  at 
the   time,  w^hen  the   debt    was  contracted.    Per  Ctmiam,, 
**  Thoogl^  when  a  married  woma^  imposes  on  a  tradex» 
andconlracts  on  her  onn  credit,  we  will  not  celieTe  her  in 
asamoMtfy  way,  yet^  acccHrding  to  the  latest  authority  witk 
which  the  Master  has  furnished  m%.  where  it  has  clearly  ^p-< 
peared  that  the  defendant  W9S,^fem0copen^  aodttieiselM 
been  no.con^eaviel^  of  evidence .  abput  that  iwU  the  Court 
bas.^Bscharged  her  wtof  custpdy  9P  filing  common  baiL. 
XherefiMK,  let  the  nde  be  made  absolute."    So  in  f^anrMl 
V.  QoQchi^  where  an  application  was  mad«^  that  the  defendant  hw^di^  *^ 
should  be  diAQhaiigei}  oi|^  of  custody  on  filing  common  h^  ^^<^^ 
cm  W  affida^t  that  the  plaintiff  knew  tbQ  defendant  was.a  In^'ma 
married  won^au  a»  the  tiq^  the  debt  wap  contrQcted.     The.  mwri^ 
rule  was  opposed,  on  the  ground,  that  tl^  defendant  waa:  ^b<»^^® 
livmg  apm^frpm  her  hu#baod  at  the  time»  and  had  a  sepa-  contested, 
rate  maintenance.     Put  Lord  Ellenborough  said,  ^lat  he.  [^"^3^^^^^ 
saw  no  objection  to  relieidQg  her  in  this  summary  w^,  herhus- 
tl^e  plaintiff  haj^i^g  dealt  with  her,  foiowing  her  tp  b^j  a  hJdl%'^- 
mmrried  wqma9f     And  ii^  Mar^h  v.   Capelli,'  a  sia^ilar  ap^  "'•^  ™^* 
plication  bad  been  granted,  where  the  plaintiff  knew  at  thc^      *"^** 
time  of  the  credit  given  to  the  defendant,  that  she  had  a 
husband  livi|ig  abroad,  though  under  terms  of  separii^tion 
iromher. 

And  a  married  woman  will  not  only  be  diachai;ge4^ 
wlien  it  appeara  that  the  plaintiff  knew  she  was  married 
be/ore  he  had  her  arrest^,  but  he  will  be  obtiged  to  pay 
the  costs  of  the  apphcation,  notwithstanding  she  had  con- 
tracted tbei  debt  as-V  feme  soU,  and  thougb  when  she  di4 

hr  East,  5S%.  3  Smith»8  Rep.  576.       i  Note  (o)  to  Pitt  v.  Thompson, 
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cKsolose  the  fact  of  her  coverture,  she  stated  that  she  wan 
separated  from  her  husband,  and  had  estates  settled  to  her 
separate  use,  and  was  liable  for  her  own  debts,  and  actually 
To  entitle    gave  a  bill  of  exchange  for  the  amount  of  the  debt,  i     But 
vomajQ  to    A^^  i^  i^  ^^^  necessary  to  entitle  a  married  woman  to  be 
her  dia-       discharged  out  of  custody  on  mesne  process,  that  the  plain- 
is  sufficient  tiff  should  have  known  that  she  was  married ;  it  will  he  suf- 
l^n^      ficient  that  she  had  not   practised  any  deception  on  the 
practised     plaintiffs  by  representing  herself  as  a  feme  sole.     In  ColUne 
lion.  ^^^^  ondfAnothery.  Rowed^^  the  application  was,  that  the  bail- 
bond  should  be  delivered  up  to  be  cancelled  on  entering  a 
common  appearance,  upon  affidavit  that  the  defendant  was 
a  married  woman  when  the  debt  was  contracted,  and  that 
her  husband  was  still  'iving.     The  motion  was  resisted  by 
the  plaihtifl^  who  swore  that  he  had  no  knowledge  of  the 
defendants  coverture,  and  that  she  appeared  as  a  feme  sohf 
and  carried  on  business  as  a  milliner  in  St.  Alban's  Street^ 
and  that*he  trusted  her  as  a  feme  eole ;  and  that  since  the 
contracting  of  the  debt,  she  had  made  several  promises  to 
pay,  and  offered  another  person's  security.     The  CJourt 
said,  <«  that  it  was  not  now  the  practice  to  refuse  to  dis- 
charge a  married  woman,  merely  because  her  coverture  was 
not  notorious,  and  the  plaintiff  had  trusted  her  as  a  feme 
eok  ;  that  if  a  woman  deceives  the  plaintiff  with  respect  to 
her ;  condition  by  a  falsehood,  the  Court  will  not  discharge 
her,  but  that  in  the  present  case,  as  the  defendant  had  not 
used  any  deceit  by  representing  herself  as  a  feme  sole^  she 
was  entitled  to  be  discharged."      And  this  seems  to  be 
the  rule  at  present,  even  where  the  defendant  is  arrested  as 
the  drawer  of  a  bill  of  exchange.     In  Samwetty.  Jenkins^'^ 
the  defendant,   a  married  woman,  on  the  arrest  of  her 
husband,  drew  a  bill  of  exchange,  not  representing  to  the  plain- 
tiff or.  to  any  other  person  that  she  was  a /«me  soUj  and 
having  been  afterwards  arrested,  and  having  given  bail  to 
the  sheriff^  the  Court,  on  motion,  directed  the  bond  to  be 
given  up  to  be  cancelled.     And  even  where  the  defendan^t 

j  WUflon  V.  Senes,  3  Taaut  307.  1  6  Moore,  500. 
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^d  infonn  the  plaintiff  that  her  husband  was  dead,  under 
the  erroneous  impression  that  the  fact  was  so,  the  Court 


her.     It  appeared  in  the  case  of  PUi  v.  Thomp'  Not  di^n- 
8on,^  that  the  defendant  had  been  the  tenant  of  a  house  for  <UBcharge 
several  yeajTS  previous  to  1796,  for  which  her  husband,  a  |^^^^, 
seafearing  man,  had  paid  rent ;  that  at  that  period  she  in-  senution 
formed  tibe  pluntiff  that  she   believed  her  husband   was  2^,^' 
dead,  and  desired  to  continue  tenant  of  the  premises,  to  °^*^^* 
which  he  had  assented.    An  arrear  ot  rent  becoming  due, 
the  plaintiff  arrested  her  for  it^  and  on  a  motion  for  her 
discharge,  it  was  now  sworn  that  the  husband  was  alive. 
The  Court  thought  <^  that  the  defendant  was  entitled  to  the 
relief  prayed,  considering  her  as  having  made   the  repre- 
sentation of  her  husband'js  death  to  the  plaintiff  through 
mistake,  and  not  from  any  intentioii  to  impose  uppn  him.'' 

Hotrever,  to  entitle  a  married  woman  to  her  discharge  Affidavit  of 
from  an  arrest  on  mesne  process  on  the  ground  of  her  ^^|^^^^ 
coverture,  is  it  necessary  that  the  affidavit  should  be  posi-  woman 
tive,  that  she  is  married.     If  it  be  sworn  that  she  was  a  ^^tive. 
married  woman,  ^<as  by  the  certificate  annexed  will  ap*- 
pear,"  it  will  be  insufficient.^  ^ 

Even  when  a  married  woman  has  been  separated  from  Married 
her  husband  by  a  divorce,  meruA  et  thard^  the  bail-bond  m'^J^J!^, 
given  for  her  appearance  shall  be  cancelled,  and  she  shall  <>  mmw  et 
be  permitted  to  file  a  common  appearance.     As  in  Hook"  be  die- 
ham  V.  Chambersy''  where  the  Court  so  ruled  it  on  the  prin-  ch^ig^* 
ciple,  that  a  married  woman  is  not  solely  liable  during  the 
continuance  of  the  marriage. 

But,  though  the  plaintiff  be  aware  of  the  coverture  of  wife  of 
the  defendant  at  the  time  he  contracts  with  her,  still  if  her  J^^ 
husband  be    a  foreigner  residing    abroad,  and  she  be  a  abroad  not 
foreigner  residing  in  England,  and  if  she  trade  with  the  wdi^*'' 
plaintiff  on  her  own  account,  and  be  arrested  by  him,  the  fl»?'«e,8he 

bfiinff  a 

Court  will  not  discharge  her  on  common  bail,  but  will  leave  foreigner 
her  to  her  plea  of  coverture.P    And,  in  like  manner,  where  ^'^^d- 

^  ing  in  Eng* 
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Wife  of  fo.  the  defetidant  was  a  foreigner  redidin;  in  Enghmd,  herlnit- 

^^g         band  a  foreigner  residing  atniDady  the  Coart  refused  to  dis^ 

enmied^to    <^^S^  ^^y  though  she  was  not  a  trader,  and  had  not  been 

her  dis-       guiky  of  any  misrepresentation.    As  in  Btujield  v.  DUcheiH 

Sbo^h'  she  ife  Pietme  p,  where  a  motion  wbb  made  for  a  rtiie  to  show 

tnd^^'^      cause  why  the  defendant,  who  had  been  arrested,  should 

England,     not  be  discharged  on  a  common  appearance.    The  affidavit 

stated  that  defendant  was  married  to  the  Due  de  Pietine  ; 

that  they  oame  orer  to  England  in  consequence  of  the 

troubles  in  France,  and  resided   here   tQl    I  SOS,    when 

the  Duke  went  to  Warsaw  to  attend  Louis  XYIlt.  as 

lord  of  the  bed-chamber ;  that  the  defendant  remained  in 

England  for  her  personal  safety,  Mth  the  consent  of  her 

husband,  with  whom  she  constantly  corresponded ;  that  she 

had  always  gone  by  the  name  of  the  Duchesse  de  Pienne  ; 

that  she  was  never  separated  from  her  husband  by  any 

deed,  nor  had  any  separate  maintenance  ;  that  she  had  never 

represented  herself  as  a  single  woman ;  that  she  believed 

the  plaintifiP  knew  her  to  be  a  married  woman  at  the  time 

when  the  debt  was  contracted ;  and  that,  for  aught  she 

knew,  the  Duke  might  speedily  return  to  England.     PUt  v. 

7%oinpson,4  Mareh  v.   Cap^ttU^  and  J^wrshaU  v.  Atit/on," 

were  cited  in  support  of  the  motion,  but  it  was  refused, 

the  court  distingfuishing  PUiy.  Thmipsim  from  the  princi-> 

pal  one,  by  the  circumstance  that  the  defendant  was  in  the 

former  case  an  English  woman,  and  saying,  that  if  the  counsel 

would  distinguish  this  case'  from  Dearh/  v.   The  Dueh$88  of 

Mazariney^  it  might  be  moved  again. 

The  preceding  cases  are  instances  of  the  arrest  of  mar- 
woman,  md  women  on  mesne  process  for  their  contracts.  It  seems 
SnStier^'  that  if  a  married  woman  violate  a  penal  statute,  and  be 
incurred  arrested  for  the  penalty,  she  will  be  discharged  on  common 
in'tibel!^^  bail.  In  PriUket  qui  tarn.  v.  Rachael  Cross,"^  the  defendant 
*«jy»jjjf     was  arrested  and  holden  to  bail  fw  penalties  incurred  by 

coargQQa 
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insuribg  tickets  in  the  Irish  lottery.  On  a  moticMi  for  a 
rule  to  show  cause  if  hy  she  should  not  be  discharged  on 
entering  a  common  appeanmce  on  two  grounds ;  Ist,  the 
insofficiency  of  the  aflSdavit ;  Sdly,  because  the  defendant 
was  a  married  woman ;  the  objection  to  the  affidavit  the 
court  held  to  be  of  no  weight ;  but  on  the  second  objection 
tliey  made  the  rale  absolute,  being  of  opinion  that  the 
coverture  was  a  good  reason  to  discharge  her.  But  as  the 
reporter  observes.  Justice  Goold  seemed  to  disapprove  of 
the  summary  proceeding  by  motion,  and  of  taking  the 
&ct  of  coverture  from  the  defendant'^  affidavit.  And  he 
said  he  always  understood  it  to  be  the  practice  of  the 
Common  Pleas  and  the  King's  Bench  not  to  be  satis^ 
lied  with  an  affidavit,  but  to  put  the  defendant  to  plead  co* 
verture. 

As  a  feme  covert  who  has  contracted  debts  in  the  assumed  When  a 
character  of  ay^«  soky  and  has  been  arrested  as  such  under  woman 
mesne  process,  will  not  be  discharged  on  motion,  so  if  she  executea  a 
execute  a  warrant  of  attorney  to  enter  upon  a  judgment  enter  up  a 
against  her,  which  is  in  effect  a  representation  that  she  it  un*  j^  ^^ 
married,  and  if  the  judgment  be  accordingly  entered  andex*  ^«* 
ecution  be  issued  thereon,  the  Courts  will  neither  set  aside 
the  judgment  nor  will  they  discharge  her  from  the  execution 
on  motion,  although  a  writ  of  error  would  lie.     In  M*Lean 
V.  Douglas,^  a  motion  was  made  for  a  rule  to  show  cause, 
why  the  judgment  in  this  case,  which  had  been  entered  up 
by  virtue  of  a  warrant  of  attorney  given  by  a  feme  ccverty 
d^ould  not  be  set  aside.     Serjeant  Bayley  stated  that  the 
judgment  bad  been  entered  up  more  than  a  year,  and  ob- 
served  that  as  it  might  be  clearly  set  aside  upon  a  writ  of 
error,  the  Court  m^bt  perhaps  grant  refief  in  thi^  stage  of 
the  proceedings,  in  order  to  avoid  putting  the  defendant  to 
'unnecessary  expense.     But  the  Court  refused  to  grant  a 
rule,  and  Justice  Chambre  said,  that  he  remembered  a  case 
m  which  he  had  moved  the  Court  of  King's  Bench  for  leave 
to  plead  coverture  in  abatement,  after  the  regular  time  foi" 

vSBofl.&Pnl.  128. 
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pleading  in  abatement  had  elapsed,  stating  that  the  matter 
for  which  he  applied  for  leave  would  afford  ground  for  a  writ 
of  error,  and  consequently  that  if  the  action  were  suffered 
to  proceed,  the  judgment  might  be  reversed  ;  but  the  Court 
refused  a  rule  to  show  cause,  and  the  judgment  was  after- 
wards reversed  for  ever.  In  like  manner,  in  the  case  of 
Wilkms  V.  Mary  fVetherill  and  Charlotte  Couiu;^  on  a 
motion  for  a  rule  to  show  cause  why  the  judgment  Mgned 
in  this  case  against  Charlotte  Coutts,  one  of  the  defendants, 
and  the  writ  of  execution  issued  thereon,  should  not  be  set 
aside  for  irregularity,  and  the  sum  of  42Z.  Ms,  6el.  levied 
thereon,  be  restored  to  her.  The  ground  of  the  appli- 
cation was,  that  the  judgment  was  entered  up  on  a  warrant 
of  attorney  given  by  Charlotte  Coutts  jointly  with  Mary 
Wetherill,  the  other  defendant,  the  former  being  a  feme 
covert  at  the  time  when  the  warrant  was  given.  It  appeared 
from  the  affidavits  that  Mary  Wetherill,  who  was  a  widow, 
and  the  mother  of  Charlotte  Coutts,  having  been  arrested 
foradebt,  the  latter  joined  with,  her  in  a  warrant  of  attor- 
ney, in  Order  to  obtain  her  mother's  discharge ;  that  the 
plaintiff  was  not  apprised  Charlotte  Coutts  was  a/ent«  roverty 
and  that  having  entered  up  judgment  on  the  warrant  of 
attorney,  C.  Coutts  was  taken  in  execution,  whereupon  her 
husband  paid  the  debt.  It  was  contended  that  C.  Coutts, 
being  a /erne  coiner/,  her  deed  was  absolutely  void.  The 
Court  refused  the  rule,  saying  that  the  plaintiff  was  not 
apprised  that  Charlotte  Coutts  was  a  feme  covert  at  the  time 
the  warrant  was  given,  and  that  it  had  been  repeatedly 
decided  that  the  Court  would  not  assist  a  feme  covert  in  a 
summary  way,  who  obtained  credit  by  acting  as  a  feme 
9oU;  and  therefore  that  C.  Coutts  must  proceed  by  her  writ 
of  error. 

The  preceding  case?  afford  instances  of  the  arrest  of  mar- 
ried women^  where  the  proceedings  have  been  against  them 
alone  as  femes  sole ;  but  where  the  action  has  been  brought 
against  a  married  woman,  as  such,  jointly  with  her  husband, 

w  3  Bos.  &  Pul.  SSO. 
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and  the  wife  alone  has  been  arrested  on  mesne  process,   ^^^^p^ 
she  shall  always  be  discharged.     In  an  anonymous  case  in  she  shaif 
^  Cro.  Jac.»'  it  appears  a  laiUat  was  sued  out  against  husband  ^^g^d 
and  wife,  on  which  the  wife  was  arrested,  but  the  husband 
could  not  be  found.     The  sheriff  returned  cepi  carpui  for 
the  wife,  and  non  est  inventus  for  the  husband.     The  ques- 
tion was,  what  should  be  done  in  this  case  ;  and  it  was  held 
by  the  court,  that  nothing  could  be  done,  unless  there  were 
bail  put  in  by  the  husband ;  for  the  wife,  without  the  bus- 
band,  cannot  be  sued,  nor  can  put  in  bail ;  and  against  the 
husband,  unless  he  be  first  taken  and  put  in  bail, there  cannot 
be  any  declaration  ;  and  therefore,  in  regard  the  plaintiff 
cannot  declare,  the  wife  was  dismissed*  So,  where  in  an  ac« 
tion  of  trover  against  husband  and  wife,  the  wife  was  acres- 
ted  on  mesne  process.  Justice  Twisden  said,  the  wife  must 
be  discharged  on  common  bail.^^  And  in  Cornish  v.  Mafks^^ 
it'was  held,  that  if  a  fetiie  cwert  be  arrested,  let  the  cause 
of  action  be  what  it-will,  she  shall  be  dischai^cd  on  conunon 
bail ;  but  if  the  husband  be  arrested,  he  shall  not  be  dischar- 
ged by  giving  bail    for  himself,  without  giving  bail  for 
his  wife  also.  So  where  a  writ  was  sued  out  against  husband 
and  wife,  which  was  returned  wn  est  inventus  as  to  the  hus- 
band, and  the  wife  was  arrested^  she  obtained  a  rule  to  show 
cause  why  she  should  not  be  dischai^ed.     It  was  contended 
for  the  plaintiff  that  as  the  husband  could  not  be  found,  this 
was  the  only  remedy  which  the  plaintiff  had,  and  that  the 
defendant's  wife  had  little  reason  to  make  this  application, 
since  the  suit  had  been  instituted  to  recover  a  debt  due 
from    her   before   the  marriage.      Justice   Ashhuit  said, 
**  There  are  many  authorities  in  favour  of  this  application, 
and  none  against  it,  and  the  cases  ga  with  the  reason  of  the 
thing ;  for  a  feme  covert  has  no  property  of  her  own,  and  if 
it  were  permitted  to  arrest  her,  she  might  be  imprisoned  fox 
life.*'* 
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lionfbe  ^^^  ^^  ^mi%  that,  ia  such  a  case,  common  baS  must  be 

arrested  on  filed  for  the  wife,  as  Lord  Holt  staled  the  law  to  be,  whea  it 
^JJ*®  P^  was  asserted  at  the  bar  on  the  aathority  of  the  abore  anony- 
^8«^  mous  case,  in  Crdce  Jac.,^  that  if  there  be  process  against 
and  wife,  baron  and  feme,  and  nmi  est  moeiUus  for  the  baron,  and  a 
^d&w^-  ^^^o'T^  ^  ^o  ^'^  feme,  she.should  be  discharged.  No, 
gedon  said  Lord  Holt,  she  shall  not  be  discharged,  but  upon  cqb>- 
b^il.  mon  bail,  and  then  new  process  shall  go  against  the  baron. 


with  an  ubm  iU$  gi^en  to  the  wife.®  And  in  another  case,^ 
Justice  Twisden  observed,  <*  where  it  is  said  in  Croke  that 
the  wife  in  such  case  shall  be  discharged,  it  is  io  be  under- 
stood that  she  shall  be  discharged  on  common  bail." 

So  if  in  an  action  against  husband  and  wife,  the  husband 
is  outlawed  and  the  wife  waived,  and  she  is  taken  on  the 
cofioi  vAagaJLum^  thou^  she  is  to  be  discharged  of  the  im- 
prisonment, because  the  plaintiff  cannot  proceed  against 
her  alone,  yet  she  still  continues  waived  ;  •  and  when  her 
husband  is  taken,  he  must  bring  her  in.®  And  in  Croolua  v. 
Fry  and  Wift^^  where  the  wife  alone  waa  arrested  on 
mesne  process  against  husband  and  wife  for  a  debt  con- 
'  tracted  by  her  before  marriage,  she  was  discharged  out  of 
custody  on  filing  common  bail,  though  the  hustuind  had  ab- 
sconded. 

If  the  process  be  against  husband  and  wife,  and  As  be 

arrested  alone,  the  bail  may  justify  for  him  only,  but  he 

WiMredocA  must  find  common  bail  for  his  wife.s     Where  hoih  husband 

and  wife      uid  wife  were  taken  on  mesne  process,  it  was  held  at  one 

taken  on      ^^i^  that  if  he  PUt  in  bail  for  himself,  he  must  put  in  bail 

mesne  pro-  '  *  »  r 

cew,  Bbe  for  his  wife  also;  but  if  he  be  in  prison,  his  wife  cannot 

dlscbu^  ^  '^^  ^^  ^^  common  bail.^     But  the  law  now  seems  to 

ged,andhe  be^  that  where  both  are  taken  on  mesne  process,  she  will 

baU  for  be  discharged,  and  the  husband  must  lie  in  prison,  till  he 

both. 

b  Cro.  Jac  445.  f  1  Bar.  &  A1. 165. 

c  1  Salk.  115.  g  Conleon  v.  Scott,  1  Chit.  Rep. 

d  Anon.  1  Mod.  8.  75. 

e  3  Bac.  751.    Dyer,  271  b.  h  Anon.  1  Vcm.  40. 
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pals  in  bail  for  both.^    And  where,  after  judgment  against 
hiiflbuid  and  wife  for  a  debt  contracted  by  her  dum  8ola» 
tbey  were  both  rendered  to  prison  in  discharge  of  theur 
bail,  it  was  mo^ed  that  she  should  be  discharged  out  of 
custody  on  common  bail.     The  Court  held»  that  husband 
and  wife  being  rendered  to  prison  in  discharge  of  their 
bait,  were  in  the  same*"  situation  as  if  bail  had  never  been 
put  in  for  them,  and  so  were  really  in  prison  for  want  of 
bail  to  the  first  process,  and  not  being  charged  in  execution, 
the  wife  must  be  dischai^ed  out  of  prison.     And  Chief 
Justice  Wilmot,  on  the  same  occasion,  cited  a  manuscript 
case,  where  it  was  solemnly  settled,  on  argument,  that  on 
a  taking  on  mesne  process,  a  feme  covert  shall  always  be 
discharged.i     However,  this  position  does  not  seem  to  where 
have  been  attended  to  in  Rohwrta  v.  Mason  and  f^ifey^  where  and  wife 
husband  and  wife  were  both  arrested  on  mesne  process,  ^i^estedon 

*^  ,  '    mesne  pro- 

and  the  Court  refused  to  dischar^:e  her  on  common  b^il,  cess,  the 
and  held  that  the  husband  should  put  in  special  bail  for  p.^!J|^Vnoi 
both.    This  case,  was  decided  in  the  Common  Pleas ;  discharge 
but  in  Crooke  x^  Fry  and  fFi/e,'  Justice  Bay  ley  stated  it  to  special  bail 
be  the  constaait  practice  of  the  Court  of  King's  Bench  to  g^^"^**'^ 
discharge  the  wife,  where  husband  and  wife  are  arrested  on 
mesne  process,  and  to  refuse  the  discharge  of  the  husband,  |^|!"^ 
unless  be  put  in  bail  for  both      And  in  a  subsequent  case  charges 
in  the  same  Court,  where  husband  and  wife  were  arrested  ^^^^^ 
on  mesne  process  for  her  debt  contracted  while  she  was  hasband, 
sole,  and  she  was  let  out  of  custody  on  giving  bail,  it  was  ^t  in  for 
ordered  on  motion  that  the  bail-boi\d  should  be  delivered 
up  to  be  cancelled,  but  without  costs ;  Justice  Bayley  say- 
ing, it  was  not  a  case  for  costs,  as  many  persons  might 
doubt  whether  the  wife  was  not  also  liable  to  be  arrested 
with  her  husband  for  a  debt  contracted  by  her  when  sole. 
His  LordsUp  also  stated  the  rule  to  be,  that  if  both  h(i8- 

i  Harrison  v.  Bearclifib  and  Wife,  the   name  of  Roberts  v.    Andrews 

$  Strange,  1278. 1  Bam.  &  Aid.  165.  and  wife. 

j  Anon.  3.  Wilson,  124.  Reported  k  1  Taant.  254. 

also  in  2  Sir  W.  Black.  720,  under  1 1  Bam.  &  Aid.  165, 
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band  and  wife  are  arrested,  she  is  entitled  to  be  discharged'^ 
the  husband  patting  in  bail  for  both.*"  And  accordingly, 
in  the  subsequent  case  of  Catiams  v.  Player  and  9i'ifef° 
wbet*e  husband  and  wife  were  arrested  on  bailable  process, 
and  he  did  not  put-  in  bail  for  both,  but  remained  in  cus- 
todjy  the  wife  was  discharged  on  common  bail.  The  only 
question  in  this  case  was,  whetheV  the  declaration,  being 
against  the  husband  alone,  was  a  regular  proceeding,  the 
wife  being  dbcharged  on  common  bail.  And  the  Court 
held  that  it  was  not,  for  the  wife  was  in  the  eye  of  the 
law  in  custody,  though  only  common  bail  was  fil6d,  and 
that  if  two  be  arrested,  a  declaration  cannot  be  filed  against 
one  only. 
Married  Such  is  the  State  of  the  practice  respecting  the  discharge 

uTMtedon  ^^  carried  women  from  custody*  where  they  have  been  ar- 
final  pro-  rested  on  mesne  process,  either  "without  or  with  their  bus- 
or  without  bands.  But  if  a  married  woman  be  arrested  either  with  or 
b^nA^'ot  ^^^^^^  ^^^  husband  on  final  process,  it  is  not  the  practice 
diflchai^ed'^  of  the  courts  to  discharge  her.  And  first  where  the  judg- 
ment and  the  execution  are  against  the  wife  alone  as  a  feme 
8ole^  she  will  not  be  discharged  on  motion.  As  in  Cooper  t. 
Hunskmf^  where  an  interlocutory  judgment  having  been 
obtained  agunst  the  defendant  when  sole  for  goods  sold, 
she  married  before  final  judgment,  which  the  plaintiflrs  at- 
torney entered,  and  issued  execution  upon  it,  and  arrested 
the  defendant,  notwithstanding  he  had  been  informed  by 
notice  of  her  marriage.  And  on  a  motion  to  set  aside  the 
capias  ad  saiiefaciendum  on  the  ground  of  irregularity,  the 
Court  refused  to  do  so,  because  the  judgment  being  against 
the  feme  only,  the  execution  can  be  only  against  her.  In 
like  manner,  where  a  feme  sole  had  given  a  warrant  of  at- 
torney, and  afterwards  married  during  the  same  term,  and 
WES  taken  iq  execution  on  a  judgment  signed  as  of  that 
term,  and  therefore  having  relation  to  the  firsf  day  of  term, 
it  was  held  that  she  could  not  be  relieved.i"    And  even 

m  Taylor  ▼.  Whitakcr  and  VTife,        o  4  East,  621. 1  Smith'a  lUp.  98J, 
a  D.  &  Ry.  M5.  P  Triggs  v.  Trigga,  Man.  Excb. 

n  3  D.  By.  «47.  67,  68.    Tidd's  Prac.  196.  edit.  8. 
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where  a  woman  bad  married  before  any  judgment  bad  been 
entered,  but  after  verdict  against  her,  still  a  subsequent 
judgment  and  execution  against  her  alone  by  her  maiden 
name  had  been  held  to  be  valid.  As  in  Doyley  v.  WkUe^^ 
where  an. action  of  trespass  had  been  brought  agamst  a 
woman,  who,  pending  the  suit,  married.  A  judgment  in 
the  same  cause  was  had  against  her  after  her  marriage  by 
her  maiden  name,  and  an  execution  was  issued  against  he£ 
by  the  same  name,  which  was  executed  by  the  defendant, 
as  sheriff.  An  action  was  brought  against  him  by  the  hus- 
band for  this  arrest  of  his  wife,  to  which  he  pleaded  in 
justification,  that  at  the  time  of  the  action  brought  against 
her,  she  was  unmarried.  There  was  a  demurrer  to  this 
plea  which  was  adjudged  for  the  defendants  the  whole 
Court  being  of  opinion  that  if  an  action  be  brought  against 
a  woman,  who  is  found  guilty,  and  before  judgment 
takes  husband,  that  the  capias  shaU  be  awarded  against  her 
and  not  against  her  husband ;  and  in  this  case  of  her  sub- 
sequent marriage,  (her  husband  not  being  «o  much  as  once 
named  in  any  part  of  the  record,)  if  the  sheriff  had  returned 
that  she  was  now  married,  he  would  have  falsified  all  the 
proceedings,  and  therefore  they  resolved  that  the  action  was 
not  maintainable. 

So  if  the  judgment  and  execution  be  against  husband  and  VHiereexe* 
wife,  and  she  alone  be  arrested,  the  court  will  not  discharge  ^^^^ 
her.     As  in  Pitts  v.  MeUer,'  where  in  trover  and  judgment  busband 
against  husband  and  wife,  and  execjution  agamst  both,  the  ^d  the 
Court  refused  to  discharge  her  out  of  custody,  unless  it  ^^°\J|| 
could  be  shown  that  there  was  collusion  between  the  plain- 
tiff and  the  husband  to  keep  her  there.     So  in  Finch  and 
Wife  V.  Duddin  and  mfe^*  where  in  an  action  for  a  battery- 
of  the  plaintiff's  wife  by  the   defendant's  wife,  there  was 
judgment  for  the  plaintiffs,  and  the  wife  of  the  defendant 
was  alone  taken  in  execution.    She  moved  to  be  dischai^ed, 
but  upon  affidavits  of  endeavours  to  tfJce  the  husband  ;  and 
it  not  appearing  there  was  any  design  to  screen  him,  the 

q  Cro,  Jac.  323.  .  b2  Str.4l237. 

r  2  Str.  1167.  d 
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eourt  refused  it  on  the  aathory  of  the  pi^ceding  case,     tn 
like  mattfter,  in  IfUnwt  v.  Butler  and  wtfe^^  the  latter  was 
in  custody  under  a  ca.  sa,  which  issued  upon  the  judg- 
ment bad  against  both  ;  and  on  a  motion  to  discharge  her, 
it  was  refused)  the  court  stating  the  rule  to  be,*  that  if  a 
wife  be  in  custody  upon  mesne  process,  which  issued  in  an 
action  agidnsf  her  and  her  husband,  ^e  is  entitled  to  her 
discbarge ;  but  that  if  she  be  in  custody  under  a  ea.  sa, 
which  issued  against  her  and  her  husband,  she  is  not  en- 
tilled  to  a  discharge,  unless  it  appear  that  her  being  in  cus- 
tody is  the  consequence  of  some  firand  or  collusion  between 
the  phintiir  and  her  husband,  for  that  execution  must 
always  foDow  the  judgment.     Aud  in  a  late  case.  Chalk  r. 
Deacon  and  tn/e^"  where  the  wife  was  arrested  alone  on  a 
writ  of  ca.  mi.  issued  on  a  judgment  against  her  husband 
ssid  wife,  the  court  refused  to  discharge  her.  It  was  conten- 
ded in  support  of  the  rule  for  her  dischaige,  that  it  is  the 
ptaetice  at  present  to  discharge  a  feme  c&tert^  when  taken  in 
ezecutfon,  as  well  as  on  mesne  process ;  but  the  court  said, 
fliat  applications  of  this  kind  are  in  the  discretion  of  the 
court,  wlio  are  to  exercise  it  justly  according  to  the  peculiar 
eireonstances  of  the  case  before  them.     The  same  party 
afterward  applied  to  the  Court  of  King's  Bench    for  a 
iHapdamBS  to  die  commissioners  of  the  insolvent  court,  who 
had  refoaed  to  discharge  her  as  an  insolvent ;  and  the  court 
feftned  the' application,  being  of  opinion  with  the  commis- 
aioners,  that  a  married  woman^  who,  with  her  husband,  is 
In  execution  for  a  debt  contracted  before  her  marriage,  is 
not  entitled  to  be  diiteharged  under  the  insolvent  debtors' 
aet^  because  she  is  incapable  of  executing  a  warrant  of  at- 
torney, and  complying  with  the  other  terms  required  by  that 
act"" 
WhsNliiii-      So  where  the  the  husband  is  arrested  with  Iiis  wife,  she 
t!!^tdfeii  ^iMt  be  Ascfaarged.  In  Berriman  v.  OObtri  4gnd  wife,"  the 


in  osectt-     eoirt  refesed  to  Ascharge  the  wife,  who  bad  been  taken  in 

t  Sarei'a  Rep.  149.  v  fix  parte  Deacon,  5  Barn,  fc  Aid. 

n  6  Moore,  198.  759. 

ir  Barnes,  903. 
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etectttion  with  her  husband  for  a  debt  contracted  by  her  ^i^j'^^®^ 
whilst  sole,  igui  it  was  then  said  that  no  instance  could  be  disohar- 
shown  where  a  married  woman  had  been  discharged  from  ^ 
an  execution.     So  in  Langstaff  v.  Rain  tmd  Wijt^^  where 
the  action  was  for  an  assault  and  battery  by  the  defendant's 
wife,  and  a  verdict  and  judgment  had  for  the  plaintiff,  the 
defendants,  husband  ^and  wife,  were  both  taken  in  execu- 
tion, and  the  court  refused  to  discharge  her. 

There  is  only  one  instance  in  which  a  mamed  woman  J^^J^®  "' 
has  been  discharged,  as  such,  where  she  and   her  husband  final  pro- 
have,  been  in  custody  under  an  execution.     In  Lady  Cha^  ^ntri-^ 
ViortKs  case,>  her  husband  had  confessed  a  judgment  against  ^*S*^  p^ 
himself  and  his  wife,  as  for  a  debt  .contracted  by  her  whilst  charged, 
sole,  whereas  it  appeared  on  inquiry  that  the  debt  had  been 
incurred  during  the  coverturCi  and  that  it  had  been  made 
the  pretext  for  taking  the  wife  in  execution.     But  it  ap- 
pearing that  the  husband  also  had  been  arrested,  the  wife 
was  discharged,   for  the  husband;  being  in  execution, .  the 
wife  should  be  in  custody  also,  even  supposing  the  contract 
\o  have  been  made  before  marriage.     But  the  court  said» 
that  as  this  matter  had  been  effected  by  artifice,  if  it  could 
be  shown  who  were  guilty  of  it,  they  would  wish  to  punish 
them.     However,  the  authority  of  this  case  has  been  since 
denied.* 

The  summary  of  the  cases  on  this  point  of  practice  is 
this,  if  a  married  woman  be  sued  as  a  jetM  sole^  she  will 
be  discharged  from  an  arrest  on  mesne  process,  unless  it 
appears  that  she  has  represented  herself  to  be  a  feme  sole, 
or  has  done  some  act  amounting  to  such  a  representation. 
But  where  she  has  given  a  warrant  of  attorney  to  confess  a 
judgment  as  a  feme  sole^  she  will  not  be  discharged  from  an 
execution  issued  upon  that  judgment,  if  a  married  woman 
be  sued  as  such  jointly  with  her  husband,  and  be  arrested 
alone  on  mesne  process  issued  against  both,  she  will  be  en- 
titled to  be  discharged  from  custody,  or  if  she  be  arrested 
on  similar  process  with  her  husband,  she  will  still  be  dis- 

X 1  Wils.  149.  z  Harrison  v.  Bearcliflb  and  tnfe, 

ylLev,  51.  2  Str.  1272. 

12 


I 


90  OF  THS  AREEST  OF  MARRIfiD  WOMEN. 

dmrged ;  bat  the  httsband  must  remain  in  custody,  imtil  he 
puts  in  speciai  bail  for  both.     And.  lastly,  if  a  noarried  wo- 
'  man  be  arrested  on  final  process,  issued  against  husband 

and  wife,  either  alone  or  with  hiin>  she  shall  not  be  dischar- 
ged, unless  thern  he  some  collusion  between  the  plaintiff  in 
the  suit,  uid  the  hud}and,  to  detain  ber  in  custody. 
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CHAP.  VI. 

OF      TttE     wife's     interest    IN     HER*  OWN.      PERSONAL     PRO- 
PERTY,   ANi)    IN    THE     PERSONAL     PROPERTY    OF   HER    HUS- 
BAND AFTER  H^  DECEASE. 


It  Las  been  already  shown  that  a  married  woman    can  interest  of 
have  do  propertj  daring  her  coverture,  except  where  her  ^^*own 
hasband  has  undencone  a  civil    death.     However,  this  dis-  andhus- 
ability  terminates  with  her  husband's  life,  for  so  soon  as  the  ^on^xyT 
coverture  is  at  an  end,  her  rights,  not  only  with  respect  to 
her  own  property,  which  were  dormant  during  the  mairiage, 
revive  and  come  into  being,  but  she  acquires  in  her  new 
character  of  widow,  interests  in  her  husband's  property, 
which  she  had  not  before,  unless  they  have  been  limited  or 
surrendered  by  some  settlement  previous  to  the  marria  jfe. 

And,  first,  with  vespect  to  her  interest  in  her  own  pro- 
perty after  her  husband's  decease.  As  to  the  wife's  real 
property,  her  estates  of  inheritance  and  of  freehold,  which 
have  not  been  the  subject  of  settlement,  they  undergo  no 
change  by  the  marriage,  and,  on  the  death  of  the  husband, 
they  continue  hers,  as  before  it,  with  the  restoration  of  all 
those  powers  of  disposition  which  the  covertijffe  bad  sus- 
pended« 

The  wife's  chattels  real,  that  is,  her  terms  for  years,  not  xhejchat- 
being,  like  chattlels  personal,  and  absolute  to  the  bus-  J^^®^^^^ 
band  by  the  marriage,  survive  to  her,  unless  he  have  (as  be  surTiYe  to 

may)  disposed  of  them  in  his  lifetime.*    And  if  the  husband  Sfi^i^of 

should  aliene  part  6f  her  term,  the  remainder  will  survive  to  by  the  hus- 

her.**    She  and  her  husband  may  be  joint  tenants  for  years,^  *^*'* 
and  if  she  survive,  she  will  necessarily  take  the  <atire.^ 


^'Co,  Lit.  46  b.  351  a. 

b  Co.  Lit.  46  b.  Cto.  ^or.  33. 
279. 


c  1  Boll.  Ab.  343. 

d  1  lioll.  Ati.  349. 9  Com.  0igi 
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Wife  uUies       The  wife  shall  have  also  by  survivorship,  the  arrears  rf 

by  survi"  • 

vorship        rent  due  under  leases  made  by  her  of  her  own  lands  prior 

rOTTdue^on  *^  ^^^  marriage.  As  if  she  lease  for  life  or  years,  and  marry, 
leasts  she  shall  have   the  arrears  of  rent    after  her  husband's 

herbefora  ^^^^'^  And  even  where  husband  and  wife  made  a  lease 
Duurriage,  for  life  or  years  of  the  wife's  lands,  if  she  agree  to  the  lease 
leases  after  her  husband's  death,  she  .shall  have  by  survivorship 
heHands  *^®  arrears  of  rent  incurrpd  during  the  coverture/  And 
by  her  the  arrears  of  all  rents,  which  became  *due  during  the 
husband,     coverture,  and  of  which  the  husband  was  seised  in  right  of 

his  wife,  whether  it  be  a  rent  service,  charge  or  seek,  shall 

survive  to  her.s 
Wife  takes       ^^^  ^^®  ^^*U  ^^  have,  if  she   survive,  the  estates  by 
by  Buiri-     statute  merchant,  statute  staple,  and  elegit,  of  which  her 

her  choses  fausband  was  seised  during  the  coverture  in  her  right.'*  And 
in  action,     j^y  ^^^  g^^^  ^^^^^  ^^^  ^^^^  ^^jj  ^jj^ggg  \j^  action,  such  as 

bonds,  mortgages,  and  all  negotiable  securities  passed  to  her 

previous  to,  or  during  her  marriage.' 
Wife  has  ^^  ^^^  surviving  wife  shall  not  only  have  these  different 
by  survi-  kinds  of  property,  as  her  own,  but  there  will  also  survive  to 
actions,  her  all  those  actions,  which  husband  and  wife  might  have 
and*hef'*  had  for  injuries  done  to  the  property  or  the  person  of  the 
husband  wife  during  the  coverture.  As  if  trees  be  cut  on  the  land 
haSforin^^  of  the  wife  during  the  coverture,  she  may  maintain  trespass 
juries  to       fy^  the  injury  after  her  husband's  death. J     So  if  a  battery  or 

her  proper-  j     •'  " 

ty  or  per-  Other  personal  tort  be  committed  against  a  married  woman, 
^^^^  she  may  maintain  an  action  for  the  injury,  after  her  hus- 

band's death,^ 
Of  para-  S^ch  are  the  interests  of  the  wife  in  her  own  chattels,  real 

phemalia.  ^j^^  personal,  and  in  those  rights  of  aetion  arising  from 
injuries  to  her  property  and  her  person,  which  survive  t6 
her  after  the  death  of  her  husband.  It.is  now  to  be  in- 
quired, what  interest  she  derives  from  her  husband's  per- 

e  1  Rol.  Ab.  350,  j  i   D'Anv.  Ab.  715.  1  Roll.  Ab. 

f  2  Com.  Dig.  84.  1  Rol.  Ab.  350.    349.  Sed  vide  Littleton's  Rep.  285 

g  Co.  Lit.  351  a.  k  1  D'Anv,  Ab.  715.    LilUeton»8 

h  IkHd.  Rep.  985. 
i  nn4.  351  b. 
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fional  property  by  surviving  him.     And  first,  of  that  part  of 
his  property  which  is  called  the  ivife^s  paraphernalia.  Cowel,   yj[^®^' 
in  his  Interpreter,   and  Blount,  in  his  Dictionary,   define  her  para- 
the.  paraphernalia  to  be"iho«e  goods,  which  a  wife,  be-  Jfterher 
sides  her  dower  and  jointure,  is,  after  her  husband's  death,   husband's 
allowed  to  have,  as  the  furniture  of  her  chamber,  wearing 
apparel,  and  jewels,  if  she  be  of  quality.''     And  Noy,  in  his 
Maxims,  says,  **  The  woman  shall  have  all  her  apparel, 
her  bed,  her  coffer,  her  chains,  borders  and  jewels,  by  the 
honourable  custom  of  the  realm,  except  her  husband  un- 
kindly give  them  away.*     Although  Noy  says  she  is  en- 
titled to  all  her  apparel,  it  would  appear  that,  if  it  be  ex- 
cessive, that  is,  more  than  is  ne  <     ary  for  her,  the  hus- 
band's executors  will  be  entitled  to  the  excess.*^     And  not 
only  shall  the  clothes  of  the  wife  be  paraphernalia,  but 
whatever  articles  were  given  to  her  by  her  husband  for  the 
purpose  of  being  made  into  clothes,  shall  be  hers,  although 
her  husband  shall  have  died  before  they  were  made.°     The  Quantity 
ornaments  also  of  the  wife's   person  given  to  her  by  her  ph^alia 
husband  for  that  purpose,  such  b»  diamonds,  pearls,  &c.  &c.   J^^*}^ 
form  a  part  of  her  apparel,  and  the  quantity  to  be  allowed  widow, 
to  her  after  her  husband's  death  seems  to  depend  on  his  the*qu5iity 
quaJitv  and  circumstances,  ot  which  the  judges  are  to  deter-   ^^  ^^^ 
mine  according  to  their  discretion.^     Lord  Keeper  Finch  ces  of  her 
said,ui  Lady  TtftrePs  case,p  he  never  knew  any  paraphcr-     ^^^  " 
nalia  allowed,  but  where  the  party  was  noble  either  by  birth 
or  marriage  :  however,  none  of  the  other  cases  on  this  sub- 
ject make  any  such  distinction. 

Gifts  of  jewels  and  other  ornaments  to  a  married  woman^ 
by  a  stranger,  will  not  make  them  paraphernalia,  as  when 
they  come  from  a  stranger  they  become  the  wife's  to  her 
separate  use,  with  all  the  characteristics  belongmg  to  such 
property.    To  constitute  that  kind  of  property  called  para-  P^apher- 

%_  |.        ..  -  »      r       rf  IT  nnlia  must 

pnemalia,  they  must  have  been  the  husband's,  and  given  have  been 

1  Noy»»  Maxims,    108.  chap.  49.        o  Ha  '  ngs    v.   Douglas,    Sir   W. 
m  1  BoL  Ab.  411.  Jones,  332.  Cro.  Car.  343. 

n  I  RoL  Ab.  911.  2  Com.  Dig.  86.        p  2  Fre^m.  304. 
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band to 
bis  wife 
to  be  wom 
by  h€r. 


Husband 
may  dia- 
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parapher- 
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ing^ kis  life. 


them  not  a 
disposition 
of  them,  if 
he  leave 
sufficient 
to  redeem 
them,  and 
to  pay  his 
debts. 

Cannot 
dispose  of 
them  by 
will. 


by  htm  to  hU  wife  to  be  wom  by  her,  mt  at  least  ihey  mmi 
ha?e  bees  appropriated  to  her  uae.'i  But  it  does  not 
appear  to  be  necessary,  for  the  purpose  of  eompletiiig  the 
wife's  right,  that  she  should  have  had  the  continued  po^ 
acasioirof  her  jeweb  during  her  bosband'^Iife  ;  iop  Ibougb 
tbey  had  been  principally  in  hb  custody,  yet  if  they  bad 
been  worn  by  her,  with  the  husband's  permission,  whea 
dressed,  it  would  be  sufficient.'  Nor  is  it  necessary  fdr 
the  purpose  of  rendering  jeweb  parapbemaUa^  that  they 
should  be  wom  by  the  wife  always  when  she  b  dressed^ 
her  using  them  on  birth  days,  and  other  public  occasionsl^ 
will  be  Sttflicieat  to*  estabfish  her  claim.'  But  they  ought 
tobe  proved  to  have  been  worn  by  her^  otherwiae  they  do 
not  necessarily  form  part  of  her  paraphernalta.^ 

As  these  ornaments  are  intended  for  the  use  of  the  wife, 
they  are  uaually  given  to  her  and  left  in  her  custody,  yet 
die  has  not  the  power  of  alienating  them  durinig  her  bus* 
band's  life,"  as- such  an  act  would  be  inconsistent  with  the 
object  in  depositing  them  with  her,  but  the  husband  may 
dispose  of  them  in  any  way  he  thinka  fit.''  But  to  destroy 
bar  right  by  surnroffship,  the  dbposilion  by  the  hvsband 
^lust  be  a  complete  sale  ;  for  if  he  only  pledge  his  wife's 
jeweb  for  his  debt,  that  will  not  be  such  an  alienation  of 
them  as  will  bar  her  right  to  them  as  her  paraphernalia. 
Aadf  Lord  Hardwicke  decided,  that  if  a  husband  pledge 
bb  wile^eparapfaemalia^  and  die,  leaving  a  sufficient  estate 
to  redeem  the  pledge,  and  to  pay  all  hb  debts,  she  shall  be 
entitled  to  have  it  redeemed  out  of  the  husband's  personal 
estate.^  However,  his  power  over  them  b  limited  to  acts 
whieh  operate  during  hb  life,  for  he  cannot  dispose  of  them 
by  will.'  Indeed,  it  does  not  seem  to  have  been  quite 
clearly  settled  so  lately  even  as  the  9th  year  of  Charles  I.,- 

t  Graham  v.  Lord  Londonderry,  3        v  Noy's    Maxims,  108.  S  Black. 
.  393w  Com.  436.  3  Atk.  394. 

r  Nortbey  v.  Northey,  S  Atk.  77.         w  Graham  v.  Londonderry,  3^ Atk. 

8  Graham  v.  Londonderry,  3  Atk.    393. 
593,  X  9  Black.   Com.  436.  2  Atk.   77. 

t  Seymorc  v.  TrcsUian,  3.  Atk.  358.     1  P.  Wms.  729. 
n  3  Atk.  394. 
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ibat  ihe  husband  coirid  not  defmve  hU  wife  of  ber  para- 
pheraalia  by  his  last  will,  as  Ibe  Court  was  equally  diTided  . 
en  this  question  in  the  case  of  HfisHngs  v.  DouglmJ  Two 
of  the  Judges,  Jones  and  Berkely,  were  of  opinion  that  the 
wife  ought  to  hare  her  apparel  and  jewels  suitable  to  her 
husband's  oiitniinstanoes,  against  his  disposition  by  will ; 
while  the  other  two,  Richardson  and  Croke,  thought  the 
huflband  had  a  right  to  bequeath  every  thing  from  his  wife; 
with  Ibe  exoaptioii  of  clotfies  necessary  to  cover  her  naked* 
ness  and  protect  her  agMust  the  cold.  Howerer,  the  law 
seems  to  be  hbm  settled,  that  the  wife  cannot  be  deprived 
of  her  paraphernalia  by  the  last  will  of  her  husband.''  And 
fluNigh  the  husband  should  bequeath  all  his  household  goods, 
i^Dmilure,  plate,  jewels,  linen,  Ac.  &c.,  tothe  wife  herself,  for 
her  USt  or  widowhood,  this  will  not  have  the  elfeet  of  barrmg 
her  of  her  paic^enialia*;  and  when  he  devises  them  to 
her  for  Uh  for  ber  use,  and  at  the  same  time  empowers 
her  to  raiae,  by  mortgage  of  a  particular  estate,  a  sufficient 
sum£»r  payment  of  his  debts  in  aid  of  his  personal  estate? 
she  will  have  her  paraphernalia  absolutely,  notwithstand* 
ing.  ^  It  would  seem,  however,  that  where  the  husband 
devises  them  to  the  wife  for  her  life,  and  she  takes  under 
the  will,  and  does  not  claim  them  by  her  elder  title,  as  pa- 
raphernalia, her  personal  representatives  cannot  have  them. 
As  in  the  case  of  Sir  Thoma$  Clargea  v.  Dueki89  of  MU^ 
mmrhfi^  where  the  Duke  had  devised  jewels  of  great  value 
^o  his  wife  for  her  life,  and  she  had  died  without  having 
claimed  them  as  paraphernalia,  or  elected  to  take  them  as 
such,  the  Court  held,  that  her  administrator  could  not  set 
on  foot  such  pretence  after  her  death,  to  which  she  had  made 
np  claim  in  her  lifetime. 

Aathe  husband  cannot  bequeaA  hb  wife's  paraphernalia  Parapher- 
it  follows,  as  frf  course^  that  they  are  not  liable  to  legacies^;  [^^^  h^g. 

y  Sir  W.  Jonei,  339.    Cro.  Cw.  b   Boynton  v.  Paiiiburat.    1  Br. 

343.  C.  C.    576.     1  Cox.    Rep.  106. 

a  8  Black.   Com.  436.  2  Atk.  77.  c  S  Vera.  246. 

3  Atk.  358.     1  P.  Wms.  729.  d  Tipping  v.  Tipping,  1   P.  Wms. 

a    Marshall    v.    Blew,    2    Atk.  729.    Snelson   v.    Corbet,    3    Atk. 

217.  369. 
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dlbto'  ft      ^^^  if  they  were,  he  could  easily  defeat  the  law,  which  for* 
his  death     bids  his  bequeathuig  them»   by  giving  legacies  to  the  lull 
extent  of  his  personal  asgets.     The  paraphernalia  are  how* 
ever  subject  to  his  debts  afler  his  decease.^     But  this  rule 
must  be  confined  to  the  omanrjents  ^of  the  wife,  such  as 
jewels,  &c.  &C.9  for  her  necessary  apparel  is  not  liable  to 
^'^*'he       creditors.'     This  liability  of  the  paraphernalia  lo  the  hus- 
nalia  ez-      band's  debts,  exists  both  at  law  and  in  equity  ;  but  the  latter 
parent  of  jurisdiction,  consistently  with  the  regard  it  always  manifests 
n     JT^^*^  for  the  interests  of  the  wife,  so  far  favours  this  claim  as  to 
eqvity  to      permit  her  to  indemnify  herself  out  of  the  real  assets  of  the 
hen^ont  ^'**b*^<lf   i*    ^^i^  specialty   creditors  exhaust  tiis  personal 
of  has-       estate  in  the  satisfaction  of  their  demands.     All  the  rules  of 
assets.        the  Court  of  Chancery  relating  to  the  marshalling  of  assets^ 
are  enforced  in  support  of  this  equity.     So  that  where  the 
paraphernalia  have  been  applied  in  payment  of  the  spe- 
cialty debts,  the  widow  has  a*  right,  as  well  as  the  simple 
contract  creditors,  and  preferably  to  the  legatees,  to  stand 
in  the  place  of  these  creditors  as  against  the  real  estate,  and 
to  repay  herself  out  of  it.c 

But  the  wife  shall  not  be  satisfied  for  this  claim  out  of 
the  real  estate  at  all  events;^  for,  if  the  debts  exhaust  the 
husband's  personal  fortune,  and  the  creditors  are  only  by 
simple  contract,  and  no  trust  is  created  of  the  real  estate 
for  the  payment  of  debts,*  she  can  have  no  relief,  as  there 
is  no  person  having  two  funds  to  resort  to  for  the  satis* 
faction  of  his  demands,  and  consequently  no  person  in 
The  wife's  whose  place  she  can  stand,  as  against  the  real  estate.     So 
panpher*    if  the  real  estate  be  devised,  and  the  debts  exhaust  the  per- 
^^^^j     sonal  estate,  the  widow  cannot  have  satisfaction  decreed  to 
against       her  against  the  devisee ;  this  equity  is  to  be  enforced  only 
against  the  heir  on  whom  the  estate  has  descended,  and  he 
cannot  have  the  paraphernalia  applied  in  exoneration  of 

e   Noy's    Max.  188      S    Black.  h  Ridout  v.  Lord  Plymouth,  8  Atk. 

Com.  436.     8  Freem.   304.      Free  104. 

Chan.  297.  i  Indedon   v.  Northcote,  3  Atk, 

flhid.  438. 

ffTippixtt  V.  Tippingy  1  P.  Wms. 
729.     Snclson  v.  Corbet,  3  Atk.  369. 
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the  real  Rssets.^     But  when  it  is  said  that  devised  estates  The  wife'0 
are  not  assets  liable  .to  be  marshalled  in  favour  of  this  claim,  her'^n^ 
it  must  be  understood  to  mean  where  the  estate  has  been  P^^™^ 
devised  beneficially,  and  not  where  it  has  been  expressly  against^ 
devised  for  the  payment  of  debts;  for  where  it  has  been  ^'^'^^of 
devised  merely  for  this  purpose,  with  the  usual  resulting  ^ote. 
trust  for  the  hen  at  law,  there  the  widow  shall  be  reim* 
bursed  but  of  the  real  estate,  if  the  specialty  creditors  have 
exhausted  the  personal  estate  * ;  but  where  the  estate  has 
been  devised  to  a  person  not  the  heir  at  law,  subject  to  the 
payment  of  debts,  and  the  paraphernalia  have  been  sold  by 
the  executors  for  payment  of  creditors,  the  personalty  prov- 
ing deficient  for  this  purpose,  it  has  been  decided  that  the 
widow  could  not  by  circuity  be  permitted  to  receive  satis- 
faction out  of  the  real  assets.  "^     In  the  case  now  refeired 
to,  the  Lord  Chancellor  said,  as  the  Court  had  not  in  any 
former  instance  decreed  the  wife  satisfaction,  by  way  of 
circuity,  out  of  real  assets  against  the  devisee  for  her  para- 
phernalia, he  would  not  establish  a  precedent.     However, 
the  case  of  Tynt  v.  Ti/nt,"  seems  to  have  been  a  precedent 
for  this  point,  as  the  Master  of  the  Rolls  held  in  it  that  the 
paraphernalia  of  the  widow  are  liable  only  in  favour  of  cre- 
ditors, and  not  of  the  heir,  nor  of  the  devisee  who  stands  in 
place  of  the  heir,  and  is  haree  factue^  and  that  if  the  lands 
devised  were  sufficient  to  pay  the  incumbrances,  the  para* 
phemaha  shall  be  enjoyed  by  the  widow  :  thus  putting  the 
heir  and  devisee  on  the  same  footing  ais  to  the  parapher- 
nalia, when^the  personalty  is  insufficient  for  the  payment  of 
the  specialty  debts. 

But  if  the  real  and  personal  assets  of  the  husband  are  if  pam- 

insufficient  for  the  payment  of  his  debt  at  the  time  of  his  f^i^^ 
decease,  or,  at  least,  at  the  time  of  the  application  of  the  diBchMrgo 

paraphernalia  in  discharge  of  the  debts,  the  widow  shall  ^^^ 

debts,  his 
k  Piobert  V.  Morgan,  1  Atk.  440.        1  Incledon  v.  Northcote  3  Atk. 
SnelsoQy.  Corbet,  3  Atk.  369.  Tip-    438. 
ping  V,  Tippinff,  1  P,  Wma.  7«9.  m  Probert  v.  Cliffird  Amb.  6. 
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r«al  uid  QQt  be  reimbursed  out  of  assets,  which  happen  to  fall  in 
aasetsbe-  subsequently.  This  rule  was  laid  down  by  Lord  MaecleS' 
25|2^  field  in  the  case  of  Burton  v.  Pierpoint^"  where  Mr.  Pier- 
widow  not  point  being  seised  of  a  reversion  in  fee  expectant,  on  the. 
boned  of  failure  of  his  issue  male,  and  being  also  seised  in  fee  simple 
ataetssab-  of  another  estate,  devised  to  his  wife  her  jewels  and  the  use 

seouently  '  •*. 

fallen  ixL  of  his  plate  to  her  for  her  life  ,  and  all  his  real  estates  he 
devised  subject  to  his  debts  and  legacies,  to  his  kinsman. 
Lord  Dorchester.  At  the  time  of  his  death  he  left  only 
two  sons  minors,  and  the  real  and  personal  assets  of  the 
testator  being  insufficient  for  the  payment  of  his  debts,  the 
paraphernalia  were  necessarily  applied  to  that  use.  The 
sons  afterwards  dying  under  age,  the  testator's  reversion 
in  fee  became  assets  liable  to  his  debts  under  bis  will  And 
on  the  application  of  the  widow,  to  be  paid  the  amount  of 
her  jewels  out  of  the  accession  of  assets,  the  C  hancellor 
held«  that  she  had  no  claim  to  the  amount  of  her  jewels 
as  paraphernalia,  because  when  these  jewels  were  applied  to 
the  payment  of  debts,  there  was  a  deficieney  of  assets  ; 
and  though  afterwards,  upon  a  remote  contingency,  such  as 
was  not  to  be  presumed  or  waited  for,  viz.  a  death  with- 
out issue,  assets  had  fallen  in,  yet  that  thi^  should  not  alter 
the  case  as  to  bona  paraphernalia.  However,  although  his 
Lordship  refused  the  amount  of  the  jewels  out  of  these 
assets  to  the  widow  as  paraphernalia,  yet  he  allowed  it  to 
her  in  the  character  of  legatee,  saying,  that  **  as  there  was 
an  express  bequest  of  the  jewels  to  the  widow,  although  at 
the  time  of  the  death  of  the  testator  there  were  no  assets, 
yet  since  afterwards  assets  had  happened,  there  could  be 
now  no  inconvenience  to  any  creditor  or  othe^/*  It  is 
questionable  whether  this  distinction  between  the  right  of 
a  legatee,  and  that  of  a  widow  claiming  her  paraphernalia 
out  of  assets  falling  in  after  the  personal  estate  had  been 
exhausted,  would  be  now  considered  valid.  For  his  Lord- 
ship gave  as  a  reason  for  this  latter  decision,  that  it  was  a 
constant  rule  that  a  legatee,  where  the  real  estate  is  made 

o  2  P.  Wma.  7S. 
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liable  to  pay  dobts,  on  the  creditor's  exhausting  the  personal 
assets,  shall  stand  in  the  place  of  the  creditors,  and  be  paid 
outof  the  land.  'But  it  is  as  constant  a  rule  that,  in  such 
a  case,  the  widow  whose  paraphernalia  have  been  applied 
in  payment  of  the  debts,  shall  stand  in  the  place  of  the 
creditors,  and  be  paid  out  of  the  land,  and  that  too  in  pre- 
ference to  legatees ,  and  this  rule  would  be  as^  good,  if  not 
a  better  reason,  for  giving  the  widow  the  amount  of  her 
jewels  as  peraphemalia,  and  not  as  a  legacy,  out  of  the 
newly  acquired  assets,  the  former  being  an  elder  and  higher 
.title  than  the  latter. 

As  the  husband  cannot  deprive  his  widow  of  her  interest  Wife'*  in- 

...  .  1         terestm 

in    her  paraphernalia  by  his  will,  it  is  quite  immatenal  to  husband's 
her»  so  far  as  this  claim  is  concerned,  -  whether  he  dies  ^JJ!|^^ 
intestate  or  not ;  but  as  the  remaining  part  of  his  personal  when  ho 
property  is  absolutely  at  his  disposal,  by  any  form  of  in-  tate. 
strument,  operating  either  during  his  life  or  after  his  d^ath, 
it  becomes  important  to  inquire  what  interest  she  takes  in 
it  by  surviving  him,  when  he  has  died  without  exercising 
such  power.     And  this  interest  is  now  regulated  and  ascer-  ?.***"*®  ^^ 
tained  by  an  act  passed  in  the  22  &  23  C^ar.  2.  c.  10.,  called  tionp. 
the  statute  ot  distributions.     By  this  statute  it  is  provided, 
that  the  surplusage  of  the  goods,  chattels,  and  credits  of 
persons  dying  intestate,  (i^ll  debts,  funeral  charges,  and  just 
expenses  of  every  sort,  being  first  allowed  and  deducted,) 
shall  be  distributed  in  the  manner  following,  that  is,  one 
third  part  to  the  wife  of  the  intestate,  and  all  the  residue  by 
equal  portions  to  and  amongst  the  children  of  such  persons 
dying  intestate,  and  their  legal  representatives,  &c.   &c. 
And  in  case  ihev6  be  no  children,  nor  any  legal  representa- 
tives of  them,  then  one  moiety  of  the  said  estate  to  be  allot- 
ted to  the  wife  of  the  said  intestate,  the  residue  of  the  «aid 
estate  to  be  distributed  equally  to  every  of  the  next  of  kindred 
of  the  intestate,  who  are  in  equal  degree,  and  those  who 
equally  represent  them. 

However,  this  statute  of  distributions  does  not  affect  the  Wife's  ia- 
cufltoms  of  the  city  of  London,  or  the  province  of  York,  hJSbanSs 
or  of  any  other  place  haying  a  peculiar  custom  of  distri-  pewwinlty 
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of  L^SdoT  ^"^^S  iniestate'B  efiecis,  as  they  arc  expressly  excepted  by 
and  Tork.  it.  The  custom  of  London  and  of  York  with  respect  to 
the  distrilmtion  of  an  intestate's  effects  is,  if  the  deceased 
leaves  a  widow  and  children,  she  has,  in  the  first  place,  the 
widow's  apparel,  and  the  furniture  of  her  chamber  (which 
in  London  is  called  the  widow's  chamber)  ;  the  remainder  of 
his  personalty  is  then  divided  into  three  parts,  one  of  which 
belongs  to  the  widow,  another  to  the  children,  and  the 
third  to  the  administrator ;  if  only  a  widow,  or  only  children, 
tbey  shall  respectively,  in  either  ciase,  take  one  moiety, 
and  the  administrator  the  other ;  if  neither  widow  nor  child,, 
the  administrator  shall  have  the  whole.P  And  so  far  the 
widow  had  precisely  the  same  share  (with*  the  exception  of 
the  widow's  chamber)  under  the  statute  of  distributions,  and 
according  to  these  customs;  but  the  1  Jac.  2.  c.  17.  greatly 
increased  her  share,  as  it  declared  that  the  share,  hitherto 
allotted  by  the  custom  to  the  administrator,  and  called  the 
dead  man's  share,  should  in  future  be  divided  according  to 
the  statute  of  distributions.  And 'thus  the  widow  has,  in 
the  event  of  an  intestacy  by  her  husband,  where  these 
customs  exist,  if  there  be  no  child,  one  half  according  to 
the  custom,  and  the  half  of  the.  dead  man's  share,  according 
to  this  statute  of  James ;  if  there  be  children,  then  she 
takes  <me  third  of  the  entire,  according  to  the  custom,  and 
one  third  of  the  dead  man's  share.  So  that  if  a  man  die 
intestate,  where  these  customs  do  not  prevail,  leaving  no 
children,  and  his  personalty,  amounting  to  18002.,  his 
widow  will  have  only  900/.  according  to  the  statute  of  dis- 
tributions ;  and  if  he  leave  children,  then  her  share  will 
be  only  600/. ;  whereas,  if  the  intestacy  occur,  .where 
these  customs  do  prevail,  she  takes,  where  there  are  no 
children,  13501. ;  and  where  there  are  children,  her  share 
amounts  to  SOOL 

Formerly  the  husband  could  not  dispose  by  will  of  the 
widow's  or  the  children's  shares,  to  which  they  were  enti- 
tled according  to  the  custom  ;  but  by  the  1 1  Geo.  1.  c  18. 
freemen  are  now  at  liberty  to  bequeath  their  personal  es- 
tateS|  as  where  the  custom  does  not  prevail. 

p  8  Black.  Com.  518.    Ld.  Raym.  1339.    Saik.  496. 
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CHAP.  VII. 

OV  THE  ACTS  B7  WHICB  THE  WIFE's  RIQHT  BY  SURVIVORSHIP    TO 
HER  CHATTELS  REAL  MA7  BE  BARRED. 

It  has  been  seen  in  a  preceding  chapter,  that  the  husband 
acquires,  by  the  mere  operation  of  the  marriage,  without  ^ 

the  aid  of  any  settlement  a  property  in  his  wife's  chattels 
realt  and  in'  her  clioses  in  action,  of  which  he  has  power  to 
dispose  at  any  time  during  his  life  ;  and  that  if  he  die  in  the 
lifetime  of  his  wife,  without  having  reduced  them  into  pos- 
session,  they  will  survive  to  hev,^     And  the  reason  of  the   Husband 
rule  is  this,  that  the  husband  has  not  an  absolute  and  un-  qualified  ^ 
conditional  property  in  these  interest •»,  but  only  a  right  to  interest  in 
make  them  his  own    by  adopting  proceedings  for  this  pur-  chaitels 
pose  suited  to  their  respective  natuies,  and  therefore  if  he  ^^* 
should  die  without  having  exercised  his  dominion  in  this 
way,  they  continue  undisturbed  in  the  same  plight  in  which 
he  found  them,   and  remain  the  property  of  the    wife  ^     It 
is  to  be  observed,  that  whatever  interests  survive  to  the  wife 
at  law,  the   same  kind  of  interests  witl  survive  to   her  in 
equity  also.  •  Her  chattels  real   and  her  choses  in  action 

survive  to  her  at  law,  and  if  they  happen  to  be  vested  in  a  Chattels 

II 

trustee  for  her,  or  to  be  of  an  equitable  quality,  they  sur-  choses  in 

Vive  to  ker  in  equity,  unless  the  husband  has  in  his  lifetime  action  of 

done  Eome  act  to  destroy  this  title.^     It  therefore  becomes  yive  to  her 

important,  with  a  view  to  the   event  of  the  wife  survivinir  **  '*^.  ^^ 

■^  ,  inequity. 

her  nosband,  to  mquire  what  acts  or  proceedings  with  re- 
spect to  this  description  of  her  property  will  render  his  titte 
to  it  complete  and  absolute,  and  will  destroy  her  contin- 
gent right  by  survivorship. 

a  Co.  Lit  46.  b.  351  a,  b.  chal.  3  P.    Wms,  1S7.  Langham  v. 

b  Barnet  v.  Kinaston,  2  Vem.  401.     Nenny,  ?>  Ves.  467. 
Prec.  Chan.  118.  Ld.  Carteret  v.  Pas-       c  9  Ves.  98. 
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ACTS  BARRING  THE  WIFE's  RIGHT  BY  SURVIVORSHIP 


Wife's  gur- 
vivorsbip 
may  be 
barred  by 
settlement, 
1st,  before 
marriase  ; 
2dly,  after 
marriage , 
in  pursu- 
ance of set* 
tlement  be- 
fore it,  if  it 
be  ade- 
quate. 


Wife's  sur- 
vivorship 
barred  by 
settlement 
expressed 
to  be  in 
consider- 
ation of  her 
entire  for- 
tune. 


^nd,  in  the  first  place,  this  right  of  the  wife  may  be 
barred  by  a  settlement  made  upon  her  before  marriage, 
or  by  a  settlement  after  marriage,  in  pursuance  of  an 
agreement  before  marriage.  If  the  husband  have  pur- 
chased his  wife's  fortune,  including  her  terms  for  years 
and  choses  in  action  by  a  settlement  upon  her,  her 
chance  of  it  by  survivorship  is  destroyed.  But  as  it  depends 
on  the  intention  of  the  parties  whether  the  settlement  by 
the  husband  shall  be  deemed  the  pui chase  of  the  wife's 
fortune  or  of  any  part  of  it,  it  will  be  necessary  to  ascer- 
tain the  requisites  in  an  instrument  of  that  nature  for  effect- 
ing such  a  purpose,  and  to  point  out  the  language  which 
has  been  held  to  indicate  such  an  intent-  And  a  settlement 
adequate  to  the  wife's  fortune  has  been  considered  as 
amounting  to  a  purchase  of  the  entire  of  it,  though  there 
were  no  agreement  between  the  parties  to  that  effect,^  and 
consequently  will  bar  her  right  by  survivorship  to  such  part 
of  it  as  consists  of  terms  for  years  or  choses  in  action. 

So  it  seems  that  a  settlement  on  marriage  expressed  to  be 
in  consideration  of  the  portion,  to  which  the  wife  was  then 
entitled,  or  should  afterwards  become  entitled,  would  be 
considered  the  purchase  of  the  entire  of  her  fortune,  whe- 
ther legal  or  equitable,  and  would  bar  her  contingent  right 
of  survivorship  in  it,  although  it  had  not  been  reduced  into 
possesion  by  the  husband  in  his  lifetime.®  But  if  the 
settlement  be  expressed  to  be  in  consideration,  of  part  only 
of  the  wife's  fortune,  her  right  of  survivorship  will  be  af- 
fected as  to  that  part  only,  and  the  remainder  will  survive 
to  her,  if  it  consist  of  chattels  real,  or  of  choses  inaction.^ 
Or  if  the  settlement  be  expressed  to  be  in  consideration  of 
a  specified  sum  of  money,  being  the  amount  of  the  wife's 
fortune  at  the  time,  or  of  the  fortune  (without  specifying 
any  amount)  to  which  she  was  entitled  at  the  time  of  the 
marriage.^  the  husband  will  be  the  purchaser  o(  so  much 
only,  and  the  wife  will  be  barred  of  her  right  of  survivor- 

d  Blois  V.  Lady  Hertford,  2  Vom.  ken.  677.  Mitford  v.  Mitford,  9  Ves. 

501.  Cleland,  v.  Cleland,  Free.  Chan.  96. 
63.         "  f  Cleland  v.  Cleland,  Pr.  Ch.  63. 

cGarfoith   v.  Bradlev,  S  Vc9.  cCarrv.  Tavlor,  10  Ves.  574. 


TO     MER    CHATTELS    REAL.  103 

ship  only  to  such  chattels  real,  and  choses  in  action,  as 
were  hers  at  the  time  of  the  marriage  ;  and  if  any  acces- 
sion of  such  propel ty  should  come  to  her  after  the  mar- 
riage, it  will  not  be  affected  by  the  settlment. 

But  although  an  actual  settlement  by   the  husband  on  his  ^  *^*^j!foj^, 
wife  will  be  deemed   to  be  the  purchase  of  so  much  of  her  edby  the 
portion  as  may  be  implied  from  the  extfent  and  adequacy  of  ^^fi  not  bar 
such  settlement,  ov  of  so  much  of  it  as  it  is  expressed  to  be  the  wfe's 
the  purchase  of,  and  will    bar  her  right  by  survivorship  to   ^urvivor- 
that  kind  of  property  which    is  capable  of  surviving,  so  far  ®*"P* 
as  that  consideration  extends,  yet  mere  articles  on  marriage 
by  the  husband,  or  by  any   person  on  his  behalf,  to  make  a 
settlement,   will  not  bar  this  right,  if  the  husband  should 
die  without  having  pA'formed  the  agreement ;   on  the  con- 
trary,  if  the  engagement  be  not  fulfilled  during  the  life  of 
the  husband,  and  if  the  money  have  not  been  paid  to  him, 
it  will  survive  to  her.^     And  the  principle  of  the  decisions 
is  this,  that  so  long  as  the  obligations  of  the    husband  rc- 
.main   unperformed,  neither  he,  nor  any  person  claiming 
imder  him,  ought  to  be  permitted  to  receive  any  portion   of 
his  wife's  I'ortune. 

These  are  the  contracts  before  marriage,  which-  may 
affect  the  wife's  right  by  sui^vivorship  to  property,  to  which 
she  is  then  entitled,  or  to  which  she  may  become  entitled 
at  any  time  during  the  -coverture.  But  if  the  settlement 
be  during  the  marriage,  and  not  in  pursuance  of  an  agree- 
ment before  marriage,  then  it  would  seem  that  the  wife 
cannot  enter  into  any  contract,  which  would  bar  her  right 
by  survivorship  to  any  part  of  her  fortune.  In  Stamper  v. 
Barker  and  OtkeT8\  Sir  John  Leach  decided  that  a  deed, 
executed  by  a  married  woman,  who  was  an  infant,*  her 
father  as  her  trustee,  and  her  hustiand,  by  which  she  agreed 
that  her  husband  should  have  a  certain  part  of  her  con- 
tingent property,  if  it  should  so  fall  into  possession,  did  not 
bar  her  right  by  survivorship,  because,  beinga/ctnc  covert, 
she  was  incapable  of  contracting. 

b  Howman  v.  Cone,  2  Vera.  190.  Pvke  v.  Pyke,  1  Ves.  sen.  37G.  Mit- 
ford  V.  Mitford,  9  Ves.  87.  "  i  5  Mad.  1 57. 
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acts' BARRINGS    THE    WIFE's  RIGHT    BY  SURVIVORSHIP 


How  wife 
may  be 
barred  of 
survivor- 
ship in 
chatteis 
real. 


By  asfliim 
ment  with 
or  without 
considera- 
tion. 


Barred  by 
lease. 


WitVs 
right  of 
survivor- 
ship in 
term  for 
vearB, 


But  although  the  mft  cannot  destroy  her  right  of  sur- 
vivorship during  the  marriage  by  any  act  of  her  own,  there 
are  many  acts,  varying  as  to  the  quality  of  the  property, 
by  which  the  husband  may  accomplish  this  purpose. .  And, 
first,  of  her  chattels  real,  which,  it  has  been  shown,  sur- 
vive to  the  wife,  unless  the  husband  have  done  some  act 
to  destroy  this  claim.  He  may  bar  this  right  in  her  chat- 
tels real  by  assignment,  with  or  without  consideration,i 
and  he  may  so  assign  them,  whether  they  are  legal  or 
equitable  interests.''  As  to  the  wife's  legal  chattels  real,  of 
which  the  legal  title  i^  in  her,  they  are  distinguished  by  }hia 
peculiarity,  that  they  do  not  adroit  or  stand  in  need  of  being 
reduced  into  possession  ;  they  are  already  in  possession '. 
and  do  not,  like  choses  in  action,  requii^  any  proceeding  to 
give  the  husband  the  right  to  the  rents  and  profits  of  them. 
The,  wife's  equitable  interest  in  chattels  real  do  admit  of 
being  reduced  into  possession,  and  require  it  for  the  purpose 
of  giving  the  husband  the  legal  title  to  them,  and,  there- 
fore, her  claim  to  them  by  survivorship  may  be  defeated  by 
his  possession  so  obtained. 

So  the  husband  may  bar  his  wife's  right  ol  survivorship 
to  her  legal  interest  in  terms  for  years  by  lease,  even  when 
the  lease  is  not  to .  commence  .till  the  death  of  the  hus- 
band. As  where  baron  and  feme  joint-tenants  for  sixty 
years,  the  baron,  by  indenture  leased  all  the  land  for  seventy 
years,  to  commence  immediately  after  his  death.  The 
baron  dieth,  and  the  wife  surviveth.  The  question  was,  if 
tbis  be  a  good  lease  to  charge  the  possessson  of  the  feme  { 
And  it  was  adjudged  a  good  lease,  because  although  not 
to  commence  in  possession  till  the  death  of  the  baron,  yet 
it  commenced  in  interest  inmiediately."' 

The  husband  may  also  dispose  of  part  of  his  wife's  term 
for  years  by  lease,  and  it  will  bar  her  right  of  survivorship 
to  so  much  as  has  been  so  demised  ;   but  a  disposition  of  a 

j  Mitford  V.  Mitford,  9  Vcs.  98.  3  1  Mitfofd  v.  Miiford,  9  Vcs.  98.  3 
P.Wms.  1  97.  P.  Wms.  197. 

k  Ibid.  ni  Poph.  4.  Grutc  v.  Locioit,  Cro. 

Eliz.  S87. 
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part  Will  not  bar  the  wife  surviving  of  the  whole ;  as  if  a  ^^J^ 
man  be  possessed  of  a  term  for  forty  years  in  rigfit  of  his  p«t  of  it 
wife,  and  make  the  lease  for  twenty  years,  reserving  a  rent,  ' 
and  die,  the  wife  -shaU  have  the  residue  of  the  term,  but 
the  executors  of  the  husband  shall  have  the  rent,  for  it  was 
not  incident  to  the  reversion,  for  that  the  wife  was  not  party 
to  the  lease." 

And  (he  husband  may  bar  his  wife's  right  by  survivor-  ^''^' 
ship  in  her  term  for  years  by  a  conditional  grant  of  it,  grant  on 
though  the  condition  should  afterwards  be  broken.     As  if  ^^"^ 
he  grant  the  whole  term,  upon  condition  that  the  grantee  bawd. 
shall  pay  a  sum  of  money  to  his  executors,  the  husband 
dies,  the  condition  is  broken,  the  executors  enter ;  this  is  a 
ffisposition  of  the  term,  and  the  wife  is  barred  thereof,  for 
the  whole  interest  has  passed  away,*^     But  if  husband  and 
wife,  possessed  of  a  term  in  her  right,  grant  it  on  condition, 
and  re-enter  it  for  the  condition  broken,  that  shall  not  bar 
the  wife  of  her  right  by  survivorship,  p 

The  husband  may  also  bar  his  wife  of  her  right  by  sur-  Wifip  bar- 
viVorship  in  a  term  of  years  by   a  mere  covenant  to  lease  covenant 
it  for  the  entire  of  his  interest  in  it*     As  in  Steed  v.  Cragh^<i  of  husband 
where  the  husband,  being  possessed  of  a  long  terra  of  years  lease  for 
in  right  of  his  wife,  made  an  under  lease  for  ten  years,  and  ^  ^^''® 
afterwards  having  borrowed  a  sum  of  money  from  the  les- 
see, he  covenanted  that  he  would  grant  another  lease  of  the 
premises,  to  commence  from  the  expiration  of  the  ten 
years'  lease, and  tocontinue  during  the  time  he  had  any 
right,  but  died  before  he  made  such  lease.    The  Master 
of  the  Rolls  decreed,  that  this  covenant  was  a  good  dispo- 
Ntion  of  the  said  term  in  equity,  because  the  husband  had  a 
power  to  dispose  of  it,  and  that  the  covenant  was  such  a  lien 
as  bound  the  right  in  whose  bands  soever  it  went. 

In  like  manner,  where  the  husband  and  wife,  possessed  Wife  bar* 
of  a  term  for  years  in  her  right,  were  ejected  from  it,  and  e^ctoent 
the  husband  brought  an  ejectment  in  his  own  name  alone,  '^  ^^^me  of 

husband 

n  Co.  Lit.  46  b.  Sym's  case,  Cro.        p  1  Rol.  Ab.  344.  ^^^^' 

Eliz.  33.    1  Rol.  Ab.  344.  q  9  Mod.  43.    2  Eq.  Ab.  37, 

o  Co.  Lh.  46  b.    ^ 
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ACTS  BARRING  THE  WIFE's  RIGHT    BV  SURVIVOBSHIF 


Wife  bar-- 
red  of  her 
survivor- 
ship by  an 
award  of 
part  of  her 
term  to  her 
hasband. 

Wife  bar- 
red  of  sur- 
vivorship 
by  «irren- 
Mrof 
husband* 


By  hus* 
band*s  ac- 
ceptance 
of  feo£P 
ment  from 
lessor. 


By  sale  of 
them  by 
sheriff  for 
husband's 
debt. 


Wife  bar- 
red  of  sur- 
vivorship 
by  the  out- 
lawry, at- 
tainder, or 
suicide  of 
her  hos- 
band* 


and  had  judgment^  it  was  held  that  this  was  such  an  altera- 
tion of  the  property  in  the  term  as  to  vest  it  in  the  htig<- 
band.  And  if  a  dispute  arise  between  the  husband  and  a  • 
stranger  relating  to  the  title  of  a  term  claimed  m  right  of 
the  wife,  and  it  be  referred,  and  the  arbitrator  award  part 
of  the  term  to  husband  and  part  to  the  strange!*,  this  award 
shall  bind  the  wife's  surviving/ 

The  husband  may  also  bar  his  wife's  right  of  survivor- 
ship in  her  term  by  surrendering  it,  and  a  surrender  in  law 
will  be  as  effectual  for  this  purpose  as  a  smrrender  in  deed» 
And  it  has  been  held  that  the  acceptance  of  a  feoffment  by^ 
baron,  froin  the  lessor  of  a  lease  to  baron  and  feme,  is  a 
surrender  by  the  baroa^  and  defeats  the  feme's  right  by 
survivorship.  This  decision  was  in  the  case  ol  Downing  v. 
jSfqfmottr,^  where  a  lease  had  been '  made  to  husband  and 
wife  for  years,  and  the  lessor  afterwards  enfeoffed  the  hus- 
band, who  died  seised.  The  wife  survived  and  claimed  the 
term  ;  and  the  question  between  her  and  the   heir  pf  the 

husband  was,  whether  this  term  was  extinguished.     And  it 

• 

was  held  by  the  whole  coqrt,  that  by  the  acceptance  of 
the  feoffment  the  husband  had  {surrendered  the  term,  and  it 
is  extinguished.  But  if  the  conveyance  had  been  by  bar- 
gain and  sale  inrolled,  or  by  fine,  it  had  been  otherwise. 

The  wife's  right  by  survivorship  in  her  terms  for  years 
may  be  barred  by  the  sale  of  them  under  an  execution  by 
the  sheriff  for  the  debt  of  the  husband. '^  But  if  it  be  ex- 
•tended  for  bis  debt  ihd  after  the  baron  dies,  the  feme  shall 
have  the  residue.^  Or  if  there  be  judgment  against  the 
hudiand,  or  if  he  acknowledge  a  statute  and  die  before  any 
ezeention  issued,  the  wife  will  have  her  term  for  years  by 
mrvirtfrship.* 

AS'the  wife's  term  may  be  sold  for  the  debts  of  her  hus- 
band, so  they  may  be  forfeited  by  him  by  his  crimes ;  for  if 
be  be  oudawed  or  attainted,  it  will   be  forfeited,  antl  she 


r  Co.  Lit.  46  b. 
s  1  Rol.  Ab.  245. 
t  Cxo.  Elit.  911. 
w  Co.  Lit.  351  a. 
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wHl  be  defeated  of  ber  right  by  survivorship.*    And  if  he 
be  guilty  of  suieide»  her  term  will  be  forfeited.^ 

Put  tbough  the  wife's  right  of  survivorship  to  her  term  for 
yean  siay  be  defeated  by  these  several  modes,  still,  if  tiie 
huaband  great  a  rent  charge  out  of  it  and  die,  she  shall 
have  the  term  disefaarged  of  this  rent,  for  her  title  is  para* 
moaat  to  this  charge.' 

The  husband  hes  the  same  power  of  disposing  of  his 
wi&'a  other  chattels  real,  such  as  her  estates,  by  statute 
merchsAty  statute  staple,  and  elegit  %  with  or  without  consi- 
deratioo.^  And  where  a  widow  filed  a  bill  for  the  arrearB 
of  her  jointure,  and  had  a  decree,  that  the  possession  of 
oertain  laada  mentioned  in  the  decree,  part  of  the  real 
eetate  of  her  late  husband,  should  be  forthwith  delivered  to 
her,  and  that  the  tenants  thereof  should  pay  their  rents  to 
ber«  and  that  she  should  enjoy  the  same  until  she  should 
be  reimbursed  all  arrears  of  her  jointure  with  costs,  and 
the  widow  married  afterwards,  it  was  held  by  Lord  Chan- 
cellor King  that  hor  husband  might  assign  the  benefit  of 
this  decree  without  a  valuable  consideration,  looking  upon 
it  4t8  a  term  for  years,  and  assignable  by  the  husband,  with 
or  without  a  consideration,  like  any  other  term  of  the  wife.^ 

The  husband,  has  the  same  power  over  the  terms  for  By  grant. 
3'ears  of  the  wife>  w^ich  she  was  possessed  of  as  executrix. 
As  where  a  husband  possessed  of  a  lease  of  tithes  in  right 
of  his  wife,  as  executrix  to  ber  former  husband^,  grants  all 
his  right,  title,  and  interest  in  the  tithes  aforesaid,  the  Court 
unanimously  resolved  that  the  grant  was  good,  and  the  lease 
he  had   in  right  of  his.  wife  di^  thereby  pass.^     In  like  By  sui- 
manner  it  has  been  decided,  that  the  husband  possessed  of  ^^^^'' 
a  term  for  years,  in  right  of  his  wife,  as  administratrix  of 
her  former  husband,  may  surrender  it.  In  Levick  v.  Coppm^^ 

X  Co.  Lit.  35i  a.  b  Lord  Carteret    v.  Paschal,  3  V. 

y  Jenkin's  Cent.  65.    1  Hawk.  Wms.  197. 

P.  C.  103.  c  Ibid. 

z  1  Rol.  Ab.  346.  Co.  Lit.  184  b.  d  Arnold   v.  Bidgood,  Cn>.   Jac. 

351a.  318.  Jenk  Cent.  79. 

a  Co.  Lit.  35i .                        "  e  3  Wils.  277.  3    Sir  W.  Black. 
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R  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court  on  this  question ;  whether  the  wife  being  pos* 
sessed  of  the  premises  as  administratrix,  her  marriage  with 
the  defendant  vested  in  him  a  right  sufficient  to  enable 
him  to  surrender  this  lease  ?  And  the  judges  having  taken 
time  to  consider,  decided,  that  he  had  such  right  on  this 
ground,  that  the  husband  may  administer  in  the  right  of  his 
wife  without  her  consent,  though  she  csmnot  administer 
without  the  consent  of  her  husband  i  and  that  if  the  hus- 
band can  administer,  jure  uxoris,  without  her  consent,  it  is 
incident  to  the  power  of  administration  to  sell  or  dispose 
ofa  term  of  years.  It  is  not,  however,  to  be  understood 
that  the  marriage  gives  the  husband  a  beneficial  interest  in 
such  property  of  his  wife  ;  on  the  contrary,  he  will  be  liable 
for  any  destruction  or  misapplication  of  it,  either  by  her, 
with  his  concurrence,  or  by  himself/  The  above  cases 
establish  only  that  he  has  the  legal  estate  in  such  property, 
and  can  convey  a  legal  title  in  it  to  others.  But  if  he  does 
not  reduce  it  into  possession,  the  wife  -dying  in  the  lifetime 
of  her  husband,  may  transmit  it  by  will  even  without  his 
consent ;  however,  nothing  will  pass  by  it  but  by  a  prior 
right  of  representation  to  the  former  owner,  to  whom  she 
was  personal  representative.^  If  she  has  any  beneficial 
interest  under  the  will  of  her  testator^  or  as  the  adminis- 
tratrix of  an  intestate,  her  will  in  her  husband's  lifetime 
cannot  transmit  these,  it  will  pass  hei'  legal  rights  only  ;** 

that  is,  it  can  G^i^e  to  another  her  own  power  of  adminis- 
tering the  assets,  but  it  cannot  convey  any  beneficial  in- 
terest she  may  have  in  theip  either  as  legatee  or  next  of 
kin ;  of  these  she  must  die  intestate,  being  a  married  woman. 

f  See  Book  I.  Ch.  2.  h    Stevens  v.    Bagwell,  15    Vcb. 

g  Hodaden  ▼.  Loyd,  2  Br.  G.  C.    156. 
49.    Eden.  543.  Scammell  ▼.  Wil- 
kinson, 2  East,  556. 
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CHAP.  VIlI. 

OP  THE  ACTS  BY  WHICH  THE  WIFB^S  RIGHT  BY  SURVIVORSHIP  TO 
HER  LE.G4L  AND  EQUITABLE  CH08B8  IN  ACTION,  IMAtEDIATELT 
REDUCIBLE  INTO  POSSESSION,  MAY  BE  BARRED. 

In  the  last  chapter  the  acts  by  which  the  wife  may  be  chones  in 
barred  of  her  right    by  survivorship  to  her  chattels  real  ^^^'^^^^ 
have  been  enumerated  :  the  acts  by  which  she  may  be  de-  equitable. 
prived  of  the  same  right  to  her  cboses  in  action  are  now 
to  be  considered.     Choses  in  action  are  chattels  personal, 
such  as  debts  by  obligation,  contract,  or  otherwise/  for  rent, 
money  lent,  money  had  and  received,  or  for  the  price  of 
work  and  labour,  &c  &c.,  also  legacies,  shares  of  intestates' 
estates,  money  in  the  funds,  or  any  other  claim  to  personal 
property,  which  has  not  been  reduced  into  possession.  •  All 
these  duties  give  a  right  of  action  to  recover  them,  but  do 
not  transfer  the  actual  occupation  of  them ;  they  are  re- 
coverable only,  and  so  long  as  they  remain  in  this  state 
they  are  said  to  be  in  action;  but  when  the  right  of  action 
has  been  exercised,  and  they  have  been  recovered,  they  are 
then  considered  to  be  in  possession.     Choses  in  action  are 
l^al  and  equitable,  the  former  being  rights  which  can  be 
asserted  only  by  action  in  a  court  of  law,  the  latter  bemg 
recoverable  only  by  suit  in  equity,  being  vested  in  trustees 
who  have  the  legal  property  in  them,   or  being  in  some 
other  way  under  the  control  of  that  jurisdiction. 

The  husband  takes  only  a  qualified  interest  in  these  per-  ChoBes  in 
sonal  chattels  of  his  wife,  as  well  as  in  her  real  chattels;  ^f^"ot 
for  if  he  do  not  reduce  them  into  possession  in  his  life-  reduced 
time,  they  survive  to  her.     There  arc,  however,  some  pe-  Sonmhw^ 

»  Co.  Lit.  851  b. 
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band's  life- 
time, sur- 
vive to  her. 


Wife's 
right  by 
survivor- 
ship may 
be  barred 
by  settle- 
ment.   ' 


VTiSe^B  sur- 
vivorship 
bmredbf 
a  release. 


culiaiities  attending  them,  which  distinguished  them  from 
chattels  real.  Thej  are  not  assignable  at  law,  because  it 
is  contrary  to  the  principles  of  the  common  law,  as  being 
an  encouragement  to  litigiousness,  that  one  man  should 
transfer  to  another  his  right  of  bringing  an  action.^  This 
rule  has  two  exceptions,  for  choses  in  action  of  ev^ery  de- 
scription are  assignable  by  and  to  the  King,  and  bills  of 
exchange  and  promissory  notes  are  assignable  to  and  bj 
any  person.^  But  these  rights  of  action  are  assignable  in 
equity,  and  such  a  transfer  will  be  protected  there."*  Chattels 
real  may  be  assigned  both  at  law  and  in  equity.  So  choses 
Uk  action,  though  assiipdabfe  in  equity,  yet,  if  diey  hare 
beea  the  property  of  a  married  woman,  they  cannot  be  a0* 
sig&ed  or  otherwise  disposed  of  by  the  hosband  so  as  to  bar 
her  claim  by  surriirorship,  unless  a  valuable  consideration 
have  been  given  for  them  ;^  ^ut  ber  chattels  real  may  be 
assigned  by  btm  at  law  or  in  equity,  with  or  without  oonsa** 
deration,  and  such  a  disposition  of  them  wiJl  bar  the  mfe's 
title  as  survivor.^ 

This  right  by  survivorship,  wfaaoh  the  wife  has  to  her 
choses  in  action,  that  have  not  been  reduced  into  possesaioa 
during  ^  husband's  life,  may  be  i^eveiited  in  various 
ways  I  and,  first,  by  a  settlement  made  between  husband 
and  wife,  either  before  marriage  or  after  marriage,  Hi  pur- 
suance of  an  agreement  before  it.s 

The  husband  may  bar  his  wife's  right  by  survivorship 
to  her  choses  in  action  by  a  release  also  ;  for  as  the  release 
operates  as  an  extinguishment  of  the  denumd,  there  is 
nothing  remaining  which  can  survive.  ^*  A  man  may  dis- 
charge or  release  any  thing  due,  or  any  wrong  done  to  his 
wife,  before  or  after  mavriage."''  If  any  wrong  be  done^ 
or  obligation,  statute,  or  promise,  made  to  her  alone,  or  to 
her  and  her  husband  together,  at  any  time  during  the  mar- 
riage, husband  alone  may  discharge  and  release  this.'    He 


b  2  Black.  Com.  442. 

clbid. 

d  Ibid.  3  P.  Wms.  200. 

e  9  Yes.  89.  8  Vem.  401. 

f  9  Vcs.  9S» 
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QMTf  rttleaie  his  wile's  bond  without  receiTing  any  part  of 
tht  money  ;J  uid  if  the  wite  be  executrix  to  another,  ihe 
faufband  may  release  any  debt' or  duty  due  even  to  the  tes- 
tetor«'  So  the  husband  ma}  release  a  legacy  bequeathed 
to  his  wife,  tkottgb  busband  and  wife  had  been  divorced 
a  menfa  §t  thorS^  And  even  where  the  wife  had  recinrered 
costs  in  the  Eeclesiastieal  Couit  against  another  woman  for 
adultery  with  her  husband,  it  has  been  held,  that  he  m^ 
release  them  :">  and  he  may  release  not  only  the  debt  or 
duty  which  is  presently  payable  to  his  wife,  but  even  that 
whkh  is  not  payable  till  a  i'uture  day.  As,  it  he  release  a 
legaey  before  the  day  cm  which  the  testator  directs  it  to  be 
paid,  the  wife  is  barred."  He  may  release  a  legacy  left  to 
tbe  wife,  payable  eighteen  months  after,  though  the  months 
are  not  expired ;  fbr  he  has  an  interest  in  it  before  the 
time  o(  payment  accrues.*  So  he  may  relea8^  any  right 
or  duty  which  by  possibility  may  happen  to  accrue  during 
the  marriage  $'  but  tfafe  husband  cannot  release  a  right  or 
duty  which  by  no  possibility  can  accrue  to  her  during  the 
manriage  t^  as  where  a  proniise  was  made  by  a  man  to  a 
woman,  that  if  she  will  marry  A.  B.  he  will  pay  her  forty 
shillinga  per  year  during  her  life  after  the  death  of  A  B., 
and  the  woman  accordingly  married  A.  B.,  it  was  held, 
that  A.  B«,  the  hliAand,  could  not  release  this  demand,  so 
as  to  bar  the  wife  ^surriving,  because  it  was  not  in  demand 
durivg  hisHfe,  nor  49oald  by  any  possibility  be  demanded  by 
htm.' 

if  the  husband  reduces  his  wife*s  efaoees  in  action  into  Itis  Wife's  sur- 

actual  possession,  it  will  of  course  operate  as  an  effectual  bured  bj 

bar  to  her  right  by  survivorship,  beoause  they  have  ceased  w^«c*>^ 

to  be  cnoses  in  action,  and  have  become  choses  in  posses-  seBsioo. 
stem  ;  and  tb^  husband  has  thereby  performed  the  oondi- 
ti<Mi  by  which  they  are  rendered  tus  absolute  [n  operty. 

i  « Atk.  308.  o  2  RoU  Rep.  134.     4    Vin.  44. 

k  Sheph.  Touch.  333.  2  RoL  Ab.        pi  Salk.  386. 
tit  Release.  q  ibM. 

I  1  Salk.  115.  r  Belcher  and   Wife  v.  Hudson, 

m  Ibid.     1  Ld.  Raym.  73.  Cro.  Jac.  222. 
n  Sheph.  Touch.  JI33. 
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^IriiT""       However,  there  arc  various  acts  which,  although  they 
barred  by    fall  shoit  of  an  actual  reduction  into  the  possession  of  die 
b^Thoees  husband,  are  yet  considered  to  be  so  far  tantamount  to  it 
in  ^c^^oj?*     as  to  create  an  equal  bar  to  this  right  of  the  wife  ^  as,  if  the 
person,  by  husband  alone,  or  the  husband  and  wife,  authorise  a  third 
autbwrifv"    person  to  receive  her  cboses  in  action,  who  accordingly 
does  receive  them,  her  right  by   surviv<n*sbip  is  completely 
destroyed  by  such  receipt,  although    they  should    never 
reach  the  possession  of  the  husband.  *     Where,  on  a  bond 
executed  to  the  wife,  the  husband  gave  a  letter  of  attorney 
to  anotberto  receive  the  money,  who  received  it,  the  wife 
dies,  and  then  the  husband  dies ;  it  was  held»  that  the  action 
was  properly  brought  by  the  executor    of  the    husband.^ 
So,  where  a  legacy  was  left  to  a  jeme  sole,  who  afterwards 
marries^   husband  and  wife    give  a  letter  of  attorney   to 
another  to  receive  the  legacy,  and  he  receives  it,  the  wife 
then  dies,  and  afterwards  the  husband,  and  an  action  was 
brought  by  his  administrator  for  the  amount  of  the  legacy 
against  the  person  who  had  Received  it,  and  it  was  adjudged 
that  the  action  was  rightly  brought,  because  the  receipt  of 
the  legacy  by  the  person  having  the  letter  of   attorney 
altered  the  property  in  it,  and  vested  it  in  the  husband 
alone."     In  like  manner,  if  a  woman  make  a  lease  for  life, 
reserving  a  rent,  and  marry,  and  during  the  coverture  a 
receiver  be  appointed,  who  receives  the  ivent,  and  the  hus- 
band dies  without  having  been  paid  the  rent  by  the  receiver, 
the  executor  of  the  husband,  and  not  the  wife,  sh&U  have  an 
action  against  the  receiver,  and  therefore  her  right  by  survi- 
vorship is  barred.^ 
^"^^toT"       '^^^  wife's  right  by  survivorship  to  her  chpses  in  action, 
to  her         may  be  barred  also  by  a  judgment   recovered  for  them 
action  ^Qe  d^^i'^ig  ^^^  cqyerture.      A  distmction,  however,  must  be 
t^«jfcjw    observed  between   a   judgment  during  coverture  for  the 
byajudg^    choses  in  action  due  to  the  wife  dum  solOy  and  a  judgment 
^u^    for  the  choses  in  action  accruing  to  her  during  the  mar- 
at  Bint  of     riage.     If  the  judgment  be  recovered  for  the  wife's  choses 

*^  "^'^^         a  I  Rol.  Ab.  34a.  u  HunUy  v.  Griffith,  Moor,  457. 

t  Himtly  V.  Griffith,  Moor.    458.    1  RoL  Ab.  342. 

V  1  RoL  Ab.  350. 
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in  action,  which  had  been  due  to  her  dum  8ola,  it  must  be 
followed  bj  an  execution  to  operate  as  a  bar  to  her  right 
by  survivorship  ;'^  but  if  it  be  for  choses  in  action  accruing 
to  her  during  the  marriage,  then  it  may  be  a  bar,  although 
no  execution  have  been  issued  upon  it.     Whether  it  be  a  Wif6»«  sur- 
bar  or  not  will  depend  on  the  circumstance,  whether  the  to  her 
judgment  has  been  recovered  in  the  name  of  the  husband  ^^^  " 
alone,  or  in  the  joint  names  of  husband  and  wife,  for  where  a«eriiing 
lie   sues  alone  for  her  choses  accruing  during  marriage,  yer^^ 
and  has  judgment,  it  is  held,  that  the  benefit  of  the  judgw  ^^  ^7^ 
ment  does  not  survive  to- hen  ^  but  where  they  have  sued  recovered 
jointly,  it  does  survive.     And  the  reason  given  for  this  dis-  J^^  *" 
tinction  is,  that  the  husband's  bringing  the  action  in  his 
ovm  name  alone,  is  a  disagreement  to  his  wife's  interest, 
and  implies  it  to  be  his  intention  that  it  should  not  survire 
to  her ;  but  if  he  bring  the  action  in  the  joint  names  of  him- 
self and  his   wife,  the  judgment  is  that  they  both  shall 
recover,  so  that  the  surviving  wife,  and  not  the  representa- 
tive of  the  husband,  is  to  bring  the  scire  facias  on  the  judg- 
ment.    His  bringing  the  action  therefore  in  the  joint  names 
of  himself  and  his  wife,  does  not  in  effect  alter  the  proper- 
ty, or  show  it  to  be  his  intention  that  it  should  be  altered.)^ 
This  difference  does  not  exist  in  equity,  because,  at  what- 
ever time  the  choses  in  action  have  accrued,  the  wife  must 
be  a  paity  to  the  suit,  as  she  has  an  interest  in  it,  to  which 
her  husband  cannot  disagree,  viz.  her  equity. 

There  is  some  coniusion  amongst  the  cases  upon  this  sub- 
ject, which  requires  to  be  cleared  up.  In  Oglander  v.  Bas^ 
ioHy'  iiord  C'hancellor  Jefferies  said  that  a  judgment  for  the 
debt  due  to  the  wife  changed  the  property  in  it,  and  vested 
it  in  the  husband.  While,  on  the  other  hand,  Chief  Justice 
Hide  certified  in  JVanney  V.  «/l/aWfn,  that  the  benefit  of  a 
judgment  for  money  in  right  of  the  wife,  survived  to  her, 
which  was  confirmed  by  the  Chancellor.     So  in  Packer  v. 

w  Bond  V.  Simmons,  3  Atk.  20.  z  1  Vera.  396. 

z  Aleyn,  36.  a  1  Chan.    Cos.  27.     1  £q,  Ab. 

y  See  Mr.  Bauer's  note  (304),  to  68. 
Co.  Lit.  351a. 
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Windhamf'^  the  Chancellor  seemed  to  think  that  svch  a 
jiidgment  would  not  have  carried  the  debt  to  the  busband'a 
representatives  against  the  wife  surviving.  Bat  Lord  Hard- 
wicke  isaysy  in  Bond  v.  Simmons^  that  '*  where  the  husband 
.  recovered  a  judgment  for  the  debt  of  the  wtfe»  and  bad 
died  before  enecution,  the  wife  would  have  been  entitled, 
•nd  not  the  husband's  executor,"  thus  seeming  to  consider 
aa  execution  on  the  judgment  to  be  requisite  for  the  pur- 
pose of  barring  the  f^ife.  And  the  same  judge,  afterward^, 
in  Garforth  v.  Bradley,'^  says,  that  if  the  husband  hrii^ 
the  action  atone  for  the  debt  due  to  the  wife,  and  having 
judgttient,  she  will  be  barred  by  the  juc^men^  and  that  if 
she  be  joi)ied  in  the  action,  the  benefit  of  the  judgment  will 
survive  to  her ;  thus  putting  the  effect  of  the  judgment  on 
th^  circumstance  of  the  wife  having  been,  or  not  having 
been  a  party  to  the  suit,  and  not,  as  his  Lordship  had  ex- 
"pressed  hhnself  in  Bond  v.  SimmonB^  on  the  circunstance  of 
the  judgment  having  been  followed  by  an  execution  or  not. 
However,  it  is  apprehended,  that  the  apparent  contiadic- 
tion  of  Ihese  cases  may  be  reconciled  in  this  way.  When 
Lord  Hard  wicke  says,  in  Oarfarth  v.  Bradley  f*"  that  the  judg- 
ment Would  not  survive  to  the  wife,  if  the  action  be  brought 
in  the  name  of  the  husband  alone,  his  Lordship  expressly 
confines  his  observations  to  the  choses  in  action  accruing 
tothe  wife  during  the  marriage,  (which  was  the  case  before 
his  Lordship,)  for  which  the  hu0band  may  or  may  not  join 
bb  wife  with  him,  if  he  sue  *for  them.  And  his  Lordship 
accordingly  cites  Alleyn,'  where  it  was  hekJ,  in  the  case 
of  a  bond  to  husband  and  wife  during  co«erttirs,  that  the 
husbsmd  might  maintain  an  action  on  the  bond  in  his  own 
niitne  alone,  and  have  judgment  in  his  own  name  alone, 
fuiid  that  this  was  a  disagreeing  to  his  wife's  interest,  and  it 
ahiluid  not  survive  to  her,  but  go  to  his  representatives* 
ButirhHn  his  Lordship  says,  in  Bofid  v.  Simmon$,^  that  the 
benefit  of  the  judgment  would  survive  to  the  wife  if  the 

b  Prec.  Chan.  415.  e  8  Ves.  sen.  677, 

c  3  Atk.  20.  f  Alleyn.  36. 

d  8  Yen.  §en.  677.  e  3  Atk.  60. 
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hu^and  ha4  died  before  execution  was  issued,  it  is  cvi-  ^^^^^^^^ 
dently  said  of  a  recovery  of  suoh  ehoses  in  action  similarly  in  action 
oircamstaneed  as  those  which  were  the  subject  of  the  suit,  t*ife*rfum^ 
namely,  ohoses  in  action  due  to  the  wife  dum  sohiy  for  which  'o^survivo 
the  husband  must  have  joined  his  wife  in  the  action  with  less  execu- 
him.**     And,  therefore,  the  rule  his  Lordship  seeois  to  have  *"*^  ^^^^^' 
laid  down  in  Bond  v.  Simmans^^  and  Gfrforthv,  Bra(lley^i)is 
this,  that  if  the  judgment  be  for  the  recovery  of  ehoses  in 
adion  due  to  the  wife  dum  aola^  it  shall  survive  to  the  wife, 
unless  the  husband  have  issued  execution,  because,  as  the 
acti  m  in  this  case  must  be  brought  in  the  names  of  husband 
and  wife,  no  inference  of  the  husband's  intention  with  respect 
to  hep  light  by  survivorship  can  b^  drawn  from  the  mere 
circanistance  of  the  action  being  joint,  but  the  issuing  of  the 
execution  is  considered  as  evidence  of  the  husband*s  inten- 
tion of  r<9duciiig  the  chose  in  action  into  possession,  and  of 
thus  barring  his  wife's  titlfsby  survivorship;  but  that  if  the  Jadsment 
judgment  be  for  ehoses  in  action  accruing  during  Ihe  maip-  bLd  dione 
riage^  then,  as  the  husband  was  at  liberty  to  h^ve  sued  for  ehoses 
alone,  or  to  have  joined  his  wife  with  him  in  the  action,  as  accruing 
he  pleased,  if  he  had  not  made  her  a  party,  the  judgment  ^^^^ 
would  bar  her  right  surviving,  though  he  should  have  died  b^rs  h«r 
without  having  issued  an  execution.     If  this  be  the  right  ^^y^. 
mle,  it  will  explain  and  reconcile  the  cases  which  have  been  ship. 
cited  above  on  this  subject.     For  when  Lord  Jefferies  si^js, 
in  Oglcmder  v.  BatUm ",  that  a  judgment  for  a  debt  dne  to 
the  wife  changes  die  property  and  vests  it  in  the  hud>and« 
Ins  Lordship  clearly  means  a  judgment  obtained  by  the 
husband  alone  for  a  chose  in  action  accruing  to  thi^  wife 
during  the  marriage,  because  his  Lordship  subsequently 
observes,  that  '<  if  there  be  a  bond  debt  due  to  the  wile,  th^ 
husband  may  sue  ^lone  without  joining  his  wife,"  which  is 
not  true  in  any  case  except  where  the  debt  accrues  diurio^ 
the  marriage.     With  respect  to  the  dicta  in  f^ockir  v.  (Fmrf- 

h  Bates  v.  Dandy,  2   Atk.  «0e.        i  2  Ve».  sen.  677. 
i  3  Atk.  30.  k  1  Vera.  396. 
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ham  ^  and  ^anm/  ▼.  Martm^^  for  any  thing  appeariBg  to  the 
contrary,  they  may  have  been  pronounced  of  judgments  for 
choses  in  action  of  the  wife  accruing  during  marriage,  in 
which  the  husband  had  recovered  alfme^  and,  therefore,  may 
have  been  quite  consistent  with  the  opinion  of  Lord  Hard^ 
wicke,  in  Band  v.  Smmons.'^ 
Wife's  title       And  not  only  a  judgment,  accompanied  by  the  circum"* 
vori^^'      stances  ahove  stated,  will  bar  the  wife's  right  by  survivor- 
**^^  ^  ship,  but  a  decree  of  a  court  of  equity,  to  which  husband 
diiectmg      and  wife  were  parties,  establishing  her  right,  and  directing 
toi^^     payment,  will  vest  the  property  absolutely  in  him,  and  bar 
she  and       her  title.     As  in  Forbes  v.   Phippsj^  where  a  feme  covert 
band  ^i^  being  entitled  to  a  share  of  the  residue  of  a  testator's  estate, 
P*'**®"*        upon  a  bill  filed  by  another  residuary  legatee,  to  which  she 
and  her  husband  were  parties  defendants,  a  decree  had  been 
made  directing  a  sale  of  the  estate,  and  an  account,  and  that 
the  respective  shares  should  be  paid  to  them.     Lord  Nor- 
thington  held,  that  the  share  vested  absolutely  in  the  hus- 
band by  the  decree,  and  that  the   wife  surviving  was  not 
entitled, 
^ife'aaur-       ^n  ordcT  also  in  a  suit  in  equity,  that  a  sum  of  money 
barfed  by     shall  be  paid  to  the  husband  in  right  of  his  wife,  bars  her 
S£>*'J^^  right  by  survivorship.     As  in  Heygate  v.  Mnealey  p,  where 
for  pay-       |}ie    httsband  having  died    after  such  an  order,  the  wife 
^^hoL      applied  for  the  money,  and  the  executor  of  the  husband 
^'^^^  submitted  that  he  was  entitled  to  it.  *  Lord  Thurlow  held 

it  was  a  vested  interest  in  the  husband,  and  ordered  it  to 
be  paid  to  the  executor. 

In  these  cases  it  is  observable,  that  not  only  the  right  to 
the  wife's  choses  in  action  was  established,  but  there  was 
a  direction  for  the  payment  of  the  money.  But  if  the  decree 
only  establish  the  right  without  making  any  order  for  the 
payment,  and  the  money  be  detidned  in  court,  or  be 
ordered  to  be  paid  into  court  for  the  benefit  oi  the  wife 

I  Prec  Chan.  415.  n  3  v^^Jtu, 

m  \  Chan.  Ca3  87.  l  Eq.  Caa.       o  1  E<Jen.  502. 
j^^  gg^  p  3  Br.  C.  C.  by  £den.  s«S. 
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and  her  issue,  such  decree  will  not  pass  the  property  of  the 
hosttandf  and  if  the  wife  survive,  she  will  take  the  absolute 

interest  in  it. 

As  in    Phippe  v.    Lard  Angleseay"^    where    the     fund,  Wife's  sur- 

being  decreed  to  be    secured   lor  the  benefit  of  the  wife  not  barred 
and  her  issue  till  the  husband  made  a  settlement,  was  held   ^7^<^<>- 

cree,  mere- 

to  be  the  absolute  property  of  the  wife,  she  having  survired  ly  esta- 
her  husband,  altboiu^h  there  was  issue  of  the  marriage.     So   theri^t, 
in  Bandy.  SimmanSy'^  where  a  bill  having  been  filed  by  the  andjoo^ 

,        ,       ,  der  for  a 

husband  for  a  legacy  bequeathed  to  his  wife,  it  was  referred  settlement 
to  the  Master  to  receive  proposals  from  the  hasband  for  a  ^^^^* 
settlement,  and  the  Master  having  certified  that  the  husband 
had  not  made  any  offer  to  settle  a  provision  on  his  wife,  the 
Court,  on  the  offer  of  the  defendant,  the  executor,  to  pay 
the  money  into  court,  directed  the  accoantant-general 
to  lay  it  out  in  South  Sea  Annuities,  for  the  benefit  of  the 
husband  and  his  wife.  The  husband  afterwards  died  be- 
fore any  further  step  had  been  taken,  and  Lord  Hardwcike 
held,  that  the  legacy  survived  to  the  wife  And  in  like 
manner,  in  Jfacuuley  v.  PhUipay-  where  a  bill  had  been 
filed  in  the  names  of  the  plaintiff  and  his  wife  against  the 
administrator  with  the  will  annexed  of  General  Philips,  for 
the  residue  of  the  testator's  personal  estate,  to  which  Mrs. 
Macauley  was  entitled  on  the  admission  that  there  was 
3000/.  Bank  Annuities  of  the  testator  unapplied,  that 
sum  was,  under  an  order  of  the  Court,  transferred  to  the 
accountant-general.  By  a  subsequent  order  it  was  directed, 
amongst  other  things,  that  the  husband  should  lay  pro- 
posals before  the  Master. for  a  settlement  of  the  Bank 
Annuities,  and  of  such  other  parts  of  the  residne  of  the 
testatoT^s  personal  estate  as  might  be  received.  The  plain- 
tiff, husband  and  wife,  living  separate,  a  treaty  was  entered 
into  between  them,  for  the  purpose  of  compromising  the 
husband's  claim  on  the  testator's  personal  estate,  which, 
after  a  correspondence  of  some  months'  continuance,  ended 

q  1  Fonb.  89.  s  4  Veg.  15, 

Y3Atk.20. 
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in  tlie  agreeiaent  of  the  bushtnd  to  accept  the  lenni  pro- 

posed  by  Mrs.  Mac!aulej.    However,  before  the  agreement 

could  be  carried  into  effect,  the  husband   died,    without 

leaving  issue  bj  his  wife.    Mrs.  Maeauley  then  filial  a  bill  of 

revivor  and  supplement,  fraying  that  she  might  be  declared 

entitled,  for  her  own  use,  to  the  Bank  Annuities  and  the 
residue  of  the  testator's  personal  estate.     And  the  Master 

of  the  RoUa  held,  that  the  wife  was  entitled  to  these  in* 
tereats,  not  merely  on  the  ground  that  the  death  happened 
before  the  settlement  was  made,  but  that  there  waa  no 
agreement  binding  on  the  interest  of  the  wife. 

However,  the  decision,  in  the  case  of  PacHur  v.  Wind-' 
ham^^  18  at  variance  with  this  of  Maeauley  v.  PhiHps^  and 
must  be  considered  as  having  been  overruled  by  it.  Ih 
Paek&r  v.  ff  tmiAam,  the  facts  were,  that  Mr.  Packer  had 
married  a  lady  entitled  to  a  large  personal  fortune  by 
bonda  and  moitgages,  and  who  had  been  declared  a  lunatic 
under  a  commission,  and  her  person  and  fortune  committed 
to  the  custody  of  one  of  the  defendants.  This  marriage 
waa  afterwards  declared  by  the  Spiritual  Court  to  be  valid, 
and  the  commission  of  lunacy  was  superseded  on  the  ap- 
plication of  the  husband ;  but  the  Court  of  Chancery  order- 
ed, as  he  had  made  no  provision  for  his  wife,  that  he  should 
make  a  settlement  on  her,  and  then  that  her  fortune  should 
be  paid  to  him.  Mr.  Packer  died  without  having  complied 
with  the  order  for  settlement,  and  Mrs.  Packer  died  after, 
without  issue ;  on  which  event  the  question  arose  between 
the  respective  representatives  of  the  husband  and  wife  as  to 
the  right  to  the  ptoduce  of  the  several  seeuritiea,  which  had 
been  paid  into  court.  And  the  Lord*  Chancellor  decided 
that  the  representatives  of  the  husband  were  entitled  to  itf 
although  his  wife  survived  him,  because  the  money,  having 
been  paid  in  during  the  coverture,  was  the  husband's,  and 
the  property  absolutely  vested  in  him  by  law ;  but  that  the 
Court  having  detained  it  only  for  the  purpose  of  enforeing 
a  provision  for  the  wile,  she   being  now  dead,  and  no 

t  Prec.  Chan.  41$. 
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ehildreii  lo  be  prorided  ibr,  the  reason  (or  keeping  t1» 
money  was  at  an  end,  and  then  the  Court  must  give  it  to 
die  hvsbamd's  rcpresentatiyea,  tb  whom  it  belon^k 

I  It  appears  that  this  decree  was  pronounced  on  the  ground  The  pay- 

that  the  payment  of  the  wife's  money  into  court  vested  the  J!*"*i , 
{property  in  it  absolutely  in  the  husband.     But  Lord  Havd*  money 

I  wicke  did  not  attribute  sttch  an  effect  to  the  mere  payment  ^c^  not^ 

of  the  toonej  into  court ;  ins  Lordsiup  seemed  to  think,  \^^  the 
Amt  it  made  no  difference  in  ibe  rigfafts  (wf  the  paitiaa,  for  he  I^iutely 
said,  in  Bmd  v.  <Smmoiis,"  **  (te  directicw  here  was  not  for  >^®  ^^ 
the  benefit  of  the  husband,  or  to  alter  the  right  and  pro* 
petty  of  the  parties,  but  only  to  ease  the  executor  of  the 
fanvden,  aind  -iifiemf;  the  aooovntamt^nera]  to  lay  b  out 
intUs  manner  w«is  to  secure  it  against  the  hasband,  0ub* 
ject  to  the  iMher  order  of  the  CovRt.**  And  Lord  Alran- 
ley  expressly  oyeiTu'ed  Pack  et  t.  Windh«wi  ^^  in  the  case 
of  Maeauley  v. .  PkUiipi  *",  paying,  **  it  would  be  most  ex- 
traordinary,  if  the  Court,  where  it  declares  the  property  to 
be  the  property  of  the  husband  and  wife  oniy  in  ber  right, 
in  order  to  give  her  a  right  to  a  aottlement  out  of  it,  should 
take  it  from  the  trustee  anerderto  gire  it  absolutely  to  the 
husband;  that  the  equity  should  be  gone,  and  the  husband 
hare  agreaterinterestiait  vAxtn  in  'Court,  than  while  it 

was  ita  the  Iiands  of  the^trastee.^ 

As  a  decree  establishing  the  right,  followed  by  an  order  yf\£^^^^^ 

for  the  payment  of  the  wife's  money  into  coui^  wiU  not  bar  virorBhip 

her  right  to  it  hj  survivorship,  it  follows  that  a  mere  decree,  by  a  deorae 

declaring  the  property  to  be  the  property  of  husband  and  <)<s«lnng 

wife  in  her  right,  wilt  not  bar  her.     As  in  M'ainny  w,  Mmr^  be  iftw jpny- 

lin  ^,  where  it  yns  ruled,  that  if  baron  and  feme  tunre  a  ^^^^ 

decree  for  money  in  the  right  of  a  feme,  and  then  the  baron  •"^  ^'^ 

dies,  the  benefit  of  the  decree  belongs  to  the  wife,  nnd  not  jig^u 
to  the  e»cutors  of  the  husband.     Sir  Hiniam  fifarant  says, 

u  3  Atk.  20.  T  homas  Plumer  in  Johnaoo  ▼.  John- 

V  Free.  Chan.  412,  son,  1  Jac.  &  Walk.  466. 

w  4  Ves.  17.  y  1  Chan,  Gas.  87.  i  £q.  Ga0.  .Ab. 

X  See  also  the  «ob0er^tion  of  Six    68. 
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in  Carr  v.  Taylor  \  that  if  the  hushand  obtain  a  decree  for 
a  chose  in  action  in  his  wife's  right,  and  die  before  he  re- 
duces it  into  possession,  it  survives;  and  in  Richards  v. 
Chambers  \  His  Honour  observes,  that  <*  ordinarily  a  de- 
cree or  judgment  of  a  court  does  not  pass  the  property, 
but  merely  declares  the  right  existing  by  antecedent  title 
and  disposition."  And  in  a  late  case  of  Mams  v.  Lavan" 
der\in  the  Exchequer,  it  was  held  by  the  Lord  (hief 
Baron,  that  a  decree,  at  the  suit  of  husband  and  wife  for  a 
legacy  in  her  right,  establishing  the  will  and  directing  an 
account,  was  no  bar  to  her  right  of  survivorship. 
l^ife'8  sor-       Sq  where  ^  petition  was  presented  by   husband  and  wife 

vivorahip  , 

not  iMured  in  the  matter  of  a  lunatic,  and  it  was  referred  to  the  Master 
^^  f^^  to  inquire  and  report  the  sum  due  to  the  petitioner  on  the 
|Niymentof  footof  the  wife's  portion,  and  on  the  report  being  made,  it 
on  her  ^^  ordered  that  the  intertst  and  the  costs  should  be  paid, 
portion,       which  were  afterwards  paid  to  the  husband.  Lord  Manners 

which  w«8  '        ^ 

aflerwardfl    held,  on  a  bill  filed  by  the  wife,  after  the  death  of  her  hus- 
^jjjj^jj^"  band,  for  her  portion,  that  she  was  not   barred  of  her  right 
of  survivorship  by  the  order  in  the  matter  of  the  lunatic.^ 
As  neither  a  decree  nor  an  order,  merely  declaring  the 
right  of  husband  and  wife  in  her  right,  will  bar  her  title  by 
survivorship,  of  course  a  bill  filed  by  husband  and  wife  for 
a  demand  in  her  right  without  any  decree  or  order  will  not 
bar  her  surviving  where  th^  husband  dies  without  any  fur- 
ther proceeding.  ^ 
WiftfB  8ur-       The  wife's  title  by  survivorship  will  be  barred  not  only 
JJJ^jP     hy  a  decree  directing  pa}ment  to  the  husband,  but  it  has 
an  award     been  also  decided  that  an  award  that  a  sum  of  money  shall 
tob^hus-  be  paid  to  the  husband,  in  right  of  his  wife,  gives  him  the 
baiid.  absolute  property  in  it,  and  bars  her  survivorship.* 

Wife's  BUT-  This  title  of  the  wife  by  survivorship  to  her  choses  in  action 
b  ^rreJ'^by  ^^^  ^^  barred  also  by  an  assignment  by  her  husband  for 
hneband's    valuable  cousideiation,'     Lord  Chancellor  Cowperheld  in 

z  10  Ves.  580.  d  Anon.  4  Atk.  726. 

a  10  Ves.  587.  e  Oglander  v.   Baston.    1    Vem. 

b  1  M'Lel.  &  Younff.  41.  396. 

c   Hore     v.   Wonlfe,   2  Bail    &        fLord  Carteret   v.  Paschal,  3  P. 

BeaUy,424.  Wms.  199. 
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SqmbY,  Wyn^f^thBi  a  mere  voluntary  ftsssignment  by  the  l^^u^* 
husband  of  his  wife's  choses  in  action,  without  valuable  con-  bleconsi- 
sideration,  would  bind  the  property  and  extinguish  this     ^^ '®"' 
right  of  the  wife.     HoweveF,  the  law  seems  to  be  now 
settled^  that  the  assignment  must  be  for  a  valuable  conside- 
ration, otherwise  the  wife's  right  will  not  be  disturbed.^ 
And  not  only  an  assignment,  but  even  an  agreement  to  as- 
sign, where  a  valuable  consideration  has  been  given,  will 
bar  the  wife  surviving.     But  the  assignment  or  the  agree- 
ment to  assign  will  not  bind  the  wife  surviving  beyond  the 
extent  of  the  consideration. 

As  in  BaUs  v.  Dandy^^  where  the  husband  being  entitled  JJ^J^^y?'" 
in  right  ol  his  wife  to  two  mortgages,  amounting  to  300/. ,  barred  by 
one  in  fee  and  the  other  for  years,  borrowed  200/.  from  the  a^eement 
plaintifiE^  and  by  an  agreement  in  writing  took  notice  that  be  to  ungn, 
had,  the  better  to.  secure  the  200/.  left  the  two  mortgages  with  luable  con- 
the  plaintiff,  and  promised  to  assign  them  forthwith  to  him.  ^^^ 
Dandy  afterwards  died  before  any  assignment  by  him,  and  given. 
the  bill  was  filed  against  his  wife  and  his  administrator, 
and  against  the  mortgagors,  praying  to  be  paid  the  200/., 
with  the  interest,  or  else  that  the  mortgagors  should  be 
foreclosed.    The  wife  insisted  that  the  mortgages  ^ere  her 
choses  in  action,  and  that  not  having  been  assigned  by  her 
husband,  they  survived  to  her.     The  administrator,  on  the 
other  hand»  contended,  that  in  equity  what  .Dandy  had 
done  amounted  to  an  assignment,  and  that  he  was  entitled 
io  redeem  the  plaintiff.     And  Lord  Hardwicke  held,  that 
'<  the  husband  being  entitled  to  the  trust  of  these  mort- 
gages, he  had  a  power  to  assign  them  for  his  own  use,  and 
that  leaving  them  with  the  plaintiff  and  giving  his  note, 
promising  that  he  would  procure  them  to  be  assigned, 
amounted  in  equity  to  a  disposal  of  them  for  so  much  as 
io  satisfy  the  debt  to  the  plaintiff,  but  no  more ;  for  though 
he  might  have  disposed  of  the  whole  in  the  manner  he  did, 
his  inlention  was  only  to  secure  the  plaintiff's  debt,  whicki 

{It.Wnu.  3S0.  i3At]K.2l3^. 

See  Mr.  Coz'b  note  to  Sauib  v. 
Wyn,  1  p.  Wnw.  380. 
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being  done,  they  belong  to  the  widow  as  her  choses  in 
action,  and  not  to  tbe>  husband's  administrator.''     Thu  case 
not  only  establishes  that  an  assignment  by  the  husband  of 
the  wife's  choses  in  action  for  a  valuable  consideration  is  a 
bar  icy  her  right  by  survivorship,  and  that  a  promise   in 
writing  by  him  to  assign  them  as  a  security  for  his  debt,  is 
equivalent  in  equity  to  an  actual  assignment  of  them,  but 
it  proves  this  also,  that  the  assignment  or  the  promise  to 
assign  for  such  purpose,  operates  as  a  bar  to  the  wife's  right 
by  survivorship,  only  to  the  extent  of  the  debt  to  be  secured, 
and  that  the  remainder  of  her  choses  in  action,  so  assigned, 
or  agreed  to  be  assigned,  survive  to  her.     It  further  shows, 
that  although  the  husband  may  assign  the  wife's  term  for 
years  without  any  valuable  consideration,  yet  if  he  only 
pledge  it,  it  will  not  bar  the  wife  surviving,  as  he  did  not 
mean  to  assign  it  out  and  out. 
WUe'B  title       But  if  the  husband  assign  his  wife's  choses  in  action, 
Tor^pnot  without  a  valuable  coi\8ideration,  and  die,  she  shall,  notwith** 
barradby    standing,  be  entitled  to  them  by  survivorship.     Burnet  v. 
me&t,with-  BSnoston,^  is  the  leading  case  on  this  subject,  the  authority 
We  coM^     ^^  which  has  never  yet  been  questioned*     The  facts  of  it 
deration,      are  these :    The  plaintiff's  testator    having    married    the 
sister  of  the  defendant,  Kinaston,  her  portion  was  secured 
by  a  mortgage  in  fee  of  part  of  the  defendant's  estate. 
The  testator,  after  marriage,  made  hn  assignment  of  his  in- 
terest in  the  mortgage,  and  by  articles  between  him  and 
several  trustees,  the  money  was  to  be  called  in  and  invested 
in  land,  to  be  settled  to  the  use  of  husband  and  wife,  and 
their  issue,  remainder  to  the  right  heirs  of  the   husband. 
The  husband  and  wife  being  both  dead  without  issue,  the 
plaintiff  claimed  the  benefit  of  the  mortgage,  by  virtue  of 
the    articles,  as  claiming  und^r  the   husband.     But   the 
court  dismissed  the  bill,  because  the  husband  had  not  an 
absolute  power  over  the  mortgage ;  but  being  in  the  *  nature 
of  a  chose  in  action,  he  had  only  a  right  to  reduce  it  into 
possession,  and  not  having  so  done  in  his  lifetime,  his  as- 
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sjgnee  stood  but  in  the  place  of  the  husband,  and  could 
have  no  greater  right  or  power  than  the  husband  himself 
had,  which  was  only  to  reduce  it  into  possession  in  his  life- 
time ;  and  not  having  so  done,  it  survived  to  the  wife,  not- 
withstanding the  articles,  and  must  go  to  her  administrator. 
However,  if  this  had  been  a  mortgage  for  years,  the  assign- 
ment would  have  destroyed  the  wife's  right,  -as  the  husband 
can  assign  such  an  interest  of  the  wife  at  law  and  in  equity 
without  consideration,  and  thereby  bar  both  her  equity  and 
her  tide  by  survivorships  And  the  reason  of  this  pecnlia- 
lity  iK,  that  ierms  for  years  are  not  choses  in  action,  as 
they  do  not  require  to  be  reduced  into  possession,  they  be- 
ing already  in  possession,  and  not*  lying  in  action.^  And 
though  they  will  survive  to  the  wife,  if  the  husband  do  no 
act  to  extinguish  her  right,  yet  he  may  assign  them,  and 
that  will  pass  the  interest  in  them,  with  or  without  con- 
sideration.'" 

And  if  even  the  wife  herself  should  join  in  the  assign-  Aamffh 
ment  of  any  of  her  choses  in  action  (except  the  trust  of  a  ^51^5 
term  for  years)  without  valuable  consideration,  it  appears  and  wife 
that  her  right  of  survivorship  would  be  unaffected  by  it.  ^^^  ^' 
As  in   H^right  v.  ftut^er,"  where  husband  and  wife,  by  a  **<>»»  ^»*^- 
deed  of  indenture,,  assigned .  to  the    defendant  a  legacy  Ueconm* 
which  had  been  bequeathed  to  her,  and  the  deed  expressed  ^JjJJbar 
the  intent  of  it  to  be,  to  secure  a  debt  due  to  the  assignee,  her  surviv- 
when  in  fact  no  debt  was  due  to  him,  and  the  assignment  '°^* 
was  really  in  trust  for  the  husband,  and  with  a  viev  io 
prevent  his  wife  from  having  the  benefit  of  the  money,  if 
she  should  survive  him.    The  husband  died,  and  the  bill  was 
filed  by  the  wife  and  her  second  husband,  praying  that  thd 
deed  of  assignment  should  be  delivered  up  to  be  cancelled, 
and  that  they  should  be  declared  entitled  in  her  right  to 
the  I^acy.    Lord  Alvanley  held  the  deed  to  be  void,  in- 
dependent of  any  fraud,  as  against  the  wife,  and  that  the 

k  See  the  judgment    of  Sir  W.  m  Packer     v.    Windham,    Free. 

Grant    in    Mitford     v.      Miiford,  Chan.  412. 

3  Ves.  98.  n  2  Ves.  jun.  673. 

1  Ibid. 
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husband  could  not  assign  the  legacy  without  valuable  con- 
sideration. 
Wife's  sur-  And  where  the  husband  made  a  voluntary  assignment  of 
not'barred  *  ^'^^  '^^  court,  belonging  to  his  wife,  she  being  present  in 
^7  ^us-  court,  and  being  examined  and  consenting  to  the  transfer, 
lunt^ry        Sir  Thomas  Plumer  held,  that  it  did  not  bar  her  right  by 

rae^ofa    Survivorship. «   * 

fund  in  ^^  ^^  assignment  by  the  husband  of  his  wife's  choses  in 

court  be-     action  without  valuable  consideration  will  not  bar  her  right 

longing  to  ,        .    ° 

her,  al-       to  them  by  survivorship,  the  next  question  -is.  How  far  an 
^niientlor   <^^>8^nient  by  operation  of  law  will  affect  this  right  ?     And 
Qomu         it  may  be  considered  as  now  settled,  that  neither  the  assign- 
ment  produced  by  the  bankruptcy,  or  the  insolvency  of  the 
husband,  will  defeat  the  wife's  title  by  survivorship  to  her 
Wife's        choses  in  action.  It  was  decided  very  ear^y  that  if  a  husband, 
nght  by      entitled  to  a  portion  in  right  of  his  wife,  become  bankrupt, 
ship  to  her  and  die  before  it  has  been  reduced  into  possession,  she  sur- 
actioif  *not  viving,  and  not  the  assignees,  will  be  entitled  to  it.     Parker 
barred  by    y.  Dykes^  is  the  first  case  to  be  met  with  of  this  nature. 
meoTp^'  There  a  man  had  devised  lands  which  were  in  mortage  to 
^^^^^    be  sold,  and  the  surplus  of  the  money  to  be  pjud  to  his 
ruptcy  of    daughter.     The  daughter  married  a  man  who  soon  after- 
b^d.^      wards  beeame  a  banfa-upt,  and  the  commissioners  assigned 
this  interest  of  the  wife's.     The  husband  died,  ^nd  the 
assignees  brought  their  bill  against  the  wife  and  trustees  to 
have  the  land  sold,  and  the  surplus  of  the  money  pud  to 
them,  but  the  Court  would  not  assist  in  stripping  the  wife, 
(who  was  wholly  unprovided  for)  but  dismissed  the  bilL 
In  this  case,  it  would  seem  that  the  Court,   in  suffering  the 
wife  to  retain  the  entire  of  her  legacy,  was  governed  chiefly 
by  the  circumstance  of  her  utter  want  of  iny  other  provi- 
sion ;  altogether,  at  the  present  day,  it  would  be  held  that 
the  legacy  was  hers  by  survivorship,  the  as^nment  under 
the  commijision  of  bankruptcy  aot  having  been  a  reduction 
of  it  into  possession.     So  it  was  also  in  Grey  v.  KenHehy^ 

o  Johnson  v.'  Johnson  1  Jac  &  etatement  of  this  case  in  Mr.  Cox's 

Walk.  47S.  note  to    Bosvii    v.  Brander,    1    P. 

p  1  Eq.  Ab.  54.  Wms.  459. 
q  1    Atk.    380.    See    a    correct 
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where  Lord  Hardwicke  followed  the  example  of  JParker  v. 
Dykes;'  for  there  bis  Lordship  held  that  the  wife  of  a 
deceased  bankrupt  was  entitled  to  the  principal  and  interest 
of  a  sum  of  money,  which  had  been- bequeathed  to  her  pre- 
vious to  the  bankruptcy,  without  giving  any  share  of  it  to 
the  asmgnees.  The  facts  were  these  :  Aaron  ^  ood  gives 
by  lus  will  the  moiety  that  he  was  entitled  to  of  General 
Wood's  estate  to  Elizabeth  Clarke  for  life,  then  to  Klizabeth 
Kentish  for  life,  and  afterwards  to  be  divided  among  such 
of  the  children  of  EUizabeth  Kentish  as  should  be  living  at 
her  decease  This  sum  was  afterwards  directed  by  a  decree 
of  the  Court  of  Chancery  to  be  laid  out  in  South  Sea 
annuities,  and  the  interest  to  be  paid  according  to '  the 
Jlirections  of  the  wilL  One  of  the  daughters  of  Elizabeth 
Kentish  married  Crispe,  who,  during  Elizabeth  Kentish's 
life,  assigns  this  legacy  to  one  Barret  for  securing  1502. 
upon  a  contingency  mentioned  in  the  deed  of  assignment, 
which  also  recites  the  decree,  and  afterwurds  becomes 
bankrupt 

The  contingency  on  which  Mrs.  Crispe  was  to  have 
taken  not  having  happened  at  the  time  of  the  bankruptcy, 
Barret  waived  his  assignment  and  chose  to  come  in  as  a 
general  creditor,  and  assigned  over  the  legacy  to  the  as- 
signees under  the  commission  of  bankruptcy  Crispe  after- 
wards died  in  the  lifetime  of  his  wife's  mother,  Mrs. 
Kentish ;  and  his  wife,  (one  of  the  daughters  of  Elizabeth 
Kentish,)  upon  her  mother's  death,  petitioned  to  have  her 
share  of  the  South  Sea  annuities  transferred  to  her,  she 
being  entitled  thereto  under  the  will  of  Aaron  ^ood*' 
Lord  Hardwicke  said,  that  the  particular  assignee  having 
taken  with  notice  of  the  equity  of  the  wite,  and  the  assignees 
under  the  commission  taking  it  subject  to  the  same  equity 
witii  the  particular  assignee,  he  was  of  opinion  that  it  was 
her  property,  and  therefore  should  direct  the  South  Sea 
annuities  to  be  transferred  to  her  ;  and  hb  Lordship  made 
an  order  accordingly. 

r  1  Eq.  Ab.  54. 
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Now»  in  these  two  cases  of  Patker  v.  Dyk^if^  wid  f7r»y 
T.  KejkUihf'  it  does  not  appear  very  dbtinctlv  upoa  what 
grounds  it  was  that  the  Court  grave  the  entire  fund  to  the 
wife  of  the  deceased  bankrupt.     In  the  first  case,  the  bill 
of  the  assignees  was  dismissed,  the  Court  refusing  to  assist 
in  stripping  the  wife  of  the  testacy,  she  being  wholly  unpro* 
vided  for;  from  which  it  might  be  su|»po8ed  to  have  been 
given  to  her  as  a  provision,  and  not  left  with  her  as  her 
right ;  and  in  the  latter  case  the  entire  legacy  was  given  to 
the  wife  on  her  petition  for    it;  Lord    Hardwicke  saying, 
that  it  was  her  property.     However,  the  latter  authorities, 
which  have  held,  that  neither  the  bankruptcy  of  the  husband, 
uor  the  consequent  assignment  of  his  wife^s  choses  in  action 
under  the  commission,  nor  the  general  assignment  of  bis* 
effects  Under  the  insolvent  debtors'  acts,  do  in  themselves, 
operate   as  a  bar  to  her  right  of  survivorship,  satisfac- 
torily  show  the  principle  on  which  Parker  v.  Dykes^ '  and 
Grsy  y.  J&niM,'' were  decided.     Oayer  v.  ^ilkin8n%*  is 
another  instance  where  the  bankrupt  husband   died  after 
the  assignment,  and  before  the  reduction  of  his  wife's  choses 
in  action  into  possession,  and  there  the  Court  hehl   her 
entitled  to  them  by  survivorship.     In  this  case  Mary  Sadler, 
who  was  entitled  to  2000/.  South  Sea  stock,  upon  the  death 
ofher  father,  married   Andrew  Peirson,  who,  in  the  life* 
time  of  Mary  Sadler's  father,    became    bankrupt.     The 
plaintifis  were  chosen  assignees,  and  on  the  13th  September, 
1768,  had  an  assignment  made  to  them  of  the  bankrupt's 
estate.     On  the  28th  of  the  ^ame  month,  James  Sadler,  on 
V^ose  death  Mary,  the  wife  of  Peirson>  became  entitled  to 
the  South  Sea  stock,   died,  and  afterwards  the  bankrupt 
also  died.     The  principal  question  in  the  case  was,  whether 
the  assignees  of  Andrew  Peirson,  the  bankrupt,  were  en- 
titled to  any  and  what  part  of  the  said  stock.     The  as- 
signees insisted  that  the  statute  of  bankruptcy  vested  the 
husband's  right  in  them  as  effectually  as  if  it  had   been 

1 1  Eq.  Ab.  54.  w  1  Atk.  S80. 

u  1  AUc.  880.  X  1  Br.  C.  G.  49.  9  Dick.  491. 

V  1  Eq.  Ab.  54. 
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redueed  into  posflessioD ;  but  Lord  Bathurst  dismissed  the 
bill.     Saddington  v   l^fmman,>  produced  tlie  same  ques* 
tion  before  Lord  Thurlow  ;  and  althous^h  thtre  was  no 
decision  upon  it,  yet    the    inclination  of   his  Lordship's 
mind  is    very  evident  from  the  question  which  he  put  to 
counsel,  namely,  whether  they  knew  of  any  case  contra* 
dictinpi;  G<iyer  ▼.  fVUtdnsan  ?  his  Lordship  saying^,  that  he 
did  not  recollect  any.     However,  the  same  point  was  again 
raised  in  MUford  v.  Mitfordj^  and  was  most  ably  and  fully 
debated,  when  Sir  William  Grant  established,  by  the  clearest 
and  most  convincing  reasoning,  that  the  assignment  of  the 
wite^s  choses  in  action  by  the  bankruptcy  of  her  husband, 
was  no  bar  to  her  right  of  survivorship.     His  Honour  hav- 
ing first  stated  the  analogy  between  the  rules '  of  law  and 
equity,  as  to  the  wife's  right  of  survivorship,  and  having  also 
distinguished  between  voluntary  assignments  and  those  for 
valuable  consideration,  so  far  as  concerned  the  same  right, 
put  this  question, —  iVhether  an  assignment  in  bankruptcy 
be  of  the  same  nature  and  produce  the  same  effect   as  an 
actual  assignment  for  valuable  consideration  t  His  Honour 
said,  that  it  might  seem  strange  that  a  man  should  in  any 
way  be  able  to  transfer  to  another  a  larger  or  better  interest 
than  he  has  in  himself :  that  the  interest  he  has  in  her  chose 
in  action  or  equitable  interest,  is  only  a  right  or  power 
to  reduce  it  into  possession  ;  but  that  wh  .t  is  supposed  to 
pass  to  an  assignee  lor  valuable  consideration  is  the  absolute 
right  to  the  property,  wholly  freed  from  her  contingent 
right  of  snrvivorship  :  that  he  had  always  understood  that 
the  assignment  from  the  commission,  like  any  other  assign- 
ment,   by  operation  of  law,    passed  the  bankrupt's  right 
precisely  in  the  same  plight  and  condition  as  he  possessed 
them  :  that  even  where  a  complete  legal  title  vests  in  them, 
and  there  is  no  notice  of  any  equity  affecting  it,  they  take 
■abject  to  whatever  equity  the  bankrupt  was  liable  to  :  that 
this  shows  they  are  not  considered  purchasers  for  valuable 
consideration  in  the  proper  sense  of  these  words  :  that  it 

y  I  Bt.  C.  C.  44.  z  9  Yes.  87. 
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had  been  long  settled  that  assignees  under  a  commission  of 
bankruptcy^  coming  into  a  court  of  equity,  to  reduce  the 
interest  ofthe  wife  into  possession,  are  bound  to  make  such 
a  settlement  as  the  husband  would  in  the  same  case  have 
been  compelled  to  make,  and  that  if  the  assignment  had 
the  effect  of  reducing  the  wife's  interest  into  possession,  thiB 
equity  could  never  have  prevailed  ;  for  that  out  of  that  of 
which  the  husband  has  obtained  possession,  no  settlement 
can  be  ..compelled,  and,  therefore,  that  if  the  assignment 
put  the  assignees  in  possession,  it  would  completely  ex- 
tinguish all  the  claims  of  the  wife ;  but  that  the  Court  con^ 
sidered  the  assignment  as  doing  nothing  more  than  to  place 
the  assignees  in  the  room  of  the  husband  ;  and  that  so  far 
from  considering  the  assignment  as  equivalent  to  possession, 
it  was  upon  the  very  ground  that  the  assignees  want  its 
assistance  to  reduce  the  property  into  possession,  that  the 
Court  imposes  on  them  the  condition  on  which  alone  it 
would  have  assisted  the  husband  to  obtain  the  possession. 
This  clear  and  able  reasoning  satisfactorily  proves,  that  the 
assignment  under  a  commission  of  bankruptcy  does  not 
reduce  the  wife'    equitable  interest  into  possession ;  and, 
therefore,  that  if  the  husband  die  before  the  assignees  have 
had  the  assistance  ofthe  Court  to  acquire  the  possession  of 
them,  they  will  survive  to  her. 
^^"  The  choses  in  action  of  the  wife  are  equally  unaffected 

surviTor-     by  the  general  assignment  produced  by  the  insolvency   of 
^^^^'  the  htisband  under  ihe  insolvent  acts ;  and  so  it  was  decided 
Bctiotif        in  ffomsbu  v.  Lee  and  Others.^    In  this  case  husband  and 
by  the  88-    wife  assigned  the  interest  in  certain  trust  stock,  to  which 
onder^the    ^^®  would  be  entitled  on   the  death  of  her  mother,  as  a 
Vnsolveiit     security  for  the  payment  of  an  annuity  granted  by  the  bus* 
^t.  '"      band.      The  husband  afterwards  took    the  benefit  of  the 
insolvent  debtor's  act,and  a  general  assignment  of  his  pro* 
perty  was  made  under  it.     The  wife's  mother,  on  whose 
death  the  stock  was  to  be  vested  in  her,  then    died,  and 
afterwards  the  husband  died  without  having  done  any  a^ 

aSMad.  C.  C.16. 
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or  iDfitituted  an;  proceedmg,  to  reduce  the  trast  fand  into 
possessfott.  A  bill  was  filed  by  the  wife  against  the  assignee, 
under  the  insoWent  debtors'  act,  and  the  annuitant,  in  which 
she  stated  these  facts,  and  prayed  that  the  trust  fund,  with 
the  dividends,  might  be  transferred  to  her;  or  that  if  the 
court  should  be  of  opinion  that  either  of  the  defendants  whs 
entitled  to  them,  then  she  might  be  decreed  to  haye  a  set* 
tlemeiit  out  of  them.    And  the  late  Tice-Chancellor,  Sir 
Thomas  Plumer,  held,  that  the  annuitant  was  not  entitled  to 
that  interest,  because  he  could  have  taken  it  only  In  the  way 
in  which  the  husband  could  have  taken  it ;   that  if  the  hus- 
band bad  survived  his  wife,  the  assignee,  the  annuitant, 
would  have  been  entitled  to  the  property;    but  that  as 
tbe  husband  died  before  his  wife,  the  annuitant  was  not  en- 
titled to  the  property.     As  to  the  other  question,  namely, 
whether  the  assignee  under  the  insolvent  debtors'  act  was 
entitled  to  this  fund,  the  Vice-chancellor  said  that  he  was 
not,  he  being  of  opinion  that  the  assignment  under  the  in- 
solvent debtors'  act  must  produce  the  same,  and  no  other 
effect  .than  the  general  assignment  in  bankruptcy,  which 
was  held  in  JWii/(wd  v.  Mitfordt^  not.  to  pass  the  wife*s  re- 
versionary interests,  she  surviving  her  husband. 

There  are,  however,  two  cases  adverse  to  this  doctrine 
laid  down  by  Sir  William  Grant,*  and  Sir  Thomas  Plumer,'^ 
as  to  the  effect  of  assignments  in  bankruptcy  and  insolvency 
on  the  equitable  interests  of  the  wife.  Bosvil  v.  Brander^ 
is  the  first  of  them.  There  a  feme  sole  being  a  mortgagee 
in  fee  for  8002.,  married  a  tradesman,  who  becoming  a  bank- 
rupt, a  commission  of  bankruptcy  was  taken  out  against 
him,  and  the  commissioners  assigned  over  all  his  estate, 
real  and  personal.  The  husband  died,  and  the  writings 
relating  to  the  mortgage  being  in  the  assignee's  hands»  the 
widow  of  the  bankrupt  brings  a  bill  in  equity  against  the 
assignee  for  these  writings,  and  to  have  the  benefit  of  the 
mortgage.     The  Master  of  the  Rolls,  Sir  Joseph  Jekyl, 

b  9  Yes.  87.  d  Honisby  v.  Lee  «nd  otben,;? 

o  Mitford  v.  :»Iitford^  9  Vcs.  87.        Maddock,  C  C.  16. 
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hating  heard  the  case  twice  spoken  to,  delivered  his  opinion 
solemnly  for  the  wife  ;  but  being  afterwards  dissatisfied  with 
that  opinion,  he  ordered  the  decree  to  be  stayed,  and  to 
be  attended  by  counsel,  when  he  gave  his  opinion,  that  if 
there  had  been  any  articles  before  the  marriage,  purport- 
ing that  this  mortgage  money  should  continue  in  the  wife, 
as  her  provision,  or  should  be  assigned  in  trust  for  her, 
they  would  have  been  a  specific  lien  on  the  mortgage,  and 
have  preserved  it  from  the  bankruptcy ;  also,  it  might  have 
been  a  diflferent  consideration,  if  the  assignees  had  been 
plaintifis  in  equity,  and  desired  its  aid  to  strip  a  widow, 
the  court  would  hardly  have  lent  any  assistance,  because, 
the  assignees  claiming  under  the  bankrupt  husband,  could 
be  in  no  better  plight  than  the  husband  would  have '  been ; 
and  if  the  husband  had  in  equity  sued  for  the  money,  or  else 
prayed  that  the  mortgagor  might  be  foreclosed,  equity  pro- 
bably would  not  have  compelled  the  mortgagor  to  pay  the 
money  to  the  husband  without  making  some  provision  for 
his  wife  ;  or  at  least  the  wife,  by  an  application  to  the  court 
agidnst  the  husband,  the  mortgagor,  might  have  prevented 
the  payment  of  the  money  to  the  husband,  unless  some 
provision  was  made  for  her. 

This  case  is  certainly  an  authority  against  the  wife's 
right  by  survivorship  to  her  equitable  choses  in  action, 
where  the  husband  has  been  bankrupt,  and  no  reduction  of 
them  into  possession  in  his  lifetime  ;  for  although,  as  Sir 
William  Grant  observes/ all  that  was  directly  determined 
by  it  was,  that  the  wife  should  not  have  the  aid  of  the 
court  to  take  the  deeds  out  of  the  hands  of  the  assignees, 
yet  that  decision  was  founded  on  the  opinion  ultimately 
formed  by  Sir  Joseph  Jekyl,  that  the  right  to  the  debt  was 
vested  in  the  assignees.  However,  it  is  remarkable  that 
the  question  of  survivorship  was  never  once  alluded  to 
in  this  case ;  on  the  contrary,  his  Honour  mentions  the 
only  circumstance  which  he  thought  would  have  given  the 
wHe  a  right  to  the  entire  mortgage  money,  viz.  an  agree- 

f  Wifford  V.  Witford.  9  Ves.  87. 
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ment  before  marriage  that  she  should  have  it  as  a  provi- 
8ioii»  or  that  it  should  be  assigned  in  trust  for  her  ;  that^  his 
Honour  said,  would  be  a  specific  lien  on  the  mortgage, 
and  have  preserved  it  from  the  banlcruptcy.  So  that  it 
seems  to  have  been  taken  for  granted,  without  dispute,  that 
the  bankruptcy  of  the  husband  destroyed  the  right  of  survi- 
vorship. 

PrmgU  V.  Hodgionf^  is  another  case  which  is  adverse  to 
the  wife's  claim  by  survivorship  to  her  choses  in  action 
against  the  assignment  by  bankruptcy.     In  this  case,  the 
wife  had  been  entitled  to  850/.  bank  stock  before  her  mar- 
riage, and  after  the  marriage  the  husband  having  become 
embarrassed,  she  joined  him   in  selling  out  400/.  of  the 
bank  stock  for  the  discharge  of  his  debts,  and  he  shortly 
afterwards  joined  her  in  a  transfer  of  the  remaining  450/. 
to  trustees  for  her  separate  use,  with  a  power  to  appoint. 
The  husband,  after  this  settlement,  became  bankrupt  and 
died,  and  the  assignees  filed    their  bill  to  set  the  settlement 
aside  as  fraudulent  and  void  as  against  the  creditors,  and 
it  was  accordingly  set  aside  ^  but  the  Court  held  her  to  be 
entitled  not  to  the  entire  sum,  but  to  a  provision,  and  the 
plmntifEs  offering  to  give  her  half  of  the  bank  stock,  it  was 
ordered  to  be  transferred  to  her.     It  was  contended  on  the 
one  side  in  this  case,  that  the  stock  not  being  reduced  into 
possession  by  the  husband,  survived  to  the  wife  ;  and,  on 
the  other  side,  that  not  being  a  fund  in  this  Court,  or  in 
the  hands  of  trustees,  the  husband  was  not  obliged  to  re 
sort  to  equity  for  it,  but  might  have  brought  his  action 
against  the  bank  ;  and  that,  therefore,  his  assignee  was  not 
bound  to  make  any  provision  for  the  wife.     But  the  Chan- 
cellor (Lord  Rosslyn)  said,  <<  The  assignee  at  law  has  a 
right  to  the  chose  in  action  of  the  wife,  and  the  law  reduces 
it  into  possession.     The  bankrupt  laws  give  over  all  that 
the  husband  had  or   could  dispose  off  to  the  assignee. 
The  part  of  her  property  that  remains  is  vested  in  assignees, 
and  the  question  of  survivorship  is  quite  laid  aside  by  the 
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bankruptcy.  That  it  had  been  decided,  that  the  bank 
holding  stock  in  the  name  of  a  married  woman  was  not  a 
trustee  for  her.**  His  Lordship  added,  «  That  the  plaintiff 
did  not  dispute  the  wife's  claim  to  a  provision,  but  that  he 
was  obliged  to  come  into  equity  to  set  aside  the  deed,  which 
was  fraudulent  and  void  against  the  creditors.  However, 
it  is  apprehended,  notwithstanding  these  two  cases,  that  the 
authority  of  Mitford  v.  MUford^^  and  Hanuby  v.  Lee,*  has 
settled  the  law  upon  the  subject,  that  the  general  assignment 
produced  by  the  bankruptcy  or  insolvency  of  the  husband 
does  not  destroy  the  wife's  right  by  survivorship  to  herchoses 
in  action,  either  legal  or  equitable* 

Such  are  the  instances  of  the  assignments  of  the  wife's 
choses  in  action,  which  are  now  settled  not  to  be  bars  to 
her  right  to  them  by  survivorship.  There  are  other  acts 
respecting  the  wife's  choses  in  action,  which  have  been  held 
to  be  equally  ineffectual  for  this  purpose.  As  where  money 
was  vested  in  trustees'  hands  for  the  benefit  of  a  married 
woman,  and  the  husband  died,  on  the  question,  whether 
the  wife  or  tlie  executor  of  the  husband  should  have  it,  it 
was  decreed  for  the  wife,  the  husband  having  made  no  par- 
ticular disposition  of  it. J 

'  And  even  where  the  husband  has  got  the  actual  posses- 
sion of  the  wife's  choses  in  action,  if  it  be  in  the  character  of 
trustee,  and  not  as  husband,  this  will  not  be  such  a  reduc- 

tidti  iAto  possession,  as  will  defeat  her  right  by  survivor- 
ship."^  As  where  George  Hall,  being  executor  and  trustee 
ofttie  win  of  Gregory  Wright,  married  Elizabeth  Baker,  one 
of  the  residuary  divisees,  and  afterwards  died,  leaving  her 
surviving  him ;  she  died  subsequently,  leaving  a  daughter. 
The  question  was,  whether  the  possession  by  Hall  of  the 
real  bM^  personal  estate  of  the  Cedtator,  as  only  acting 
eteMtor  and  trustee,  under  the  will,  and  disposing  of  part 
had'sikfficiently  reduced  into  possession  his  wife's  share,  to 
aslb  give  faiftn  an  absolute  titfe,  tnmsmissible  to  his  personal 
rejp^^ntatilres.     The  Master  of  the  Rolls  said,  <«The 
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hnstNUid  must  he  considered  to  have  entered  into  poasession 
oidy  a3  tmstee  and  executor  of  the  Will,  and  tioCas  hus^- 
band,  and  therefore  his  wife's  Aare  of  the  ri&sidue'coald  not 
be  deemed  suificiently  reduced  into  possesion,  so  as  to 
preyent  its  sunrindgf  to  her  tipon  bier  dedeaite,  Ind  of  course 
^ing,  upcm  her  dettth,  to  h^r  representa&Ve." 

te'Uke  manner*  where  stock  belonging^  to  the  wife  has  wii^s  ti- 
been  transferred  to  the  huiiband's  name,nnd  tfiat'of  another'  ^^S^' 
peiwn,  aS'tHistec^  not  with  a  Tiew  to  ap|>rOtiriafe  it  lo^hiin-'  ^  "tack 
self,  but  ^Kpresriy  for  a  difierenr  pu^powr,  ft  was'  held  that  ^^^!!Cfo 
such  a  transfer  wMld  ndt  bar  her  rl^lit  by  DilfyiVoftbii^.  J^^"^ 
As^iik  WaUr:  Jhmbnim,^  where  st06k  of -0x6  iH'fib  i^  tnuteT 
tattsferred  into  the  ^joiot  bames  of  this  ''husband  )uid  -  of  ihe 
defendeaii,  Tihnlikison;  up^fnitn  a|(reefiienttHaifUer^  should 
be  a  fidlither  tnhisfer  of  itto  trusl^eb  tb  tru^  fbr  thfe  sepa- 
rate user  of  the  wife  ftn^  lift;  and'iii  the  invent  of  ^e  hds- 
band's  surriving/then  1o  fihn  fbi^  Uft ;  bnd,  ff^  there'  should 
be  do  diSdreos  then  t6  ^  survitor  df  husband  knd  wife 
afisdldtely.    No  oettlemeiit  wsd  niadd,  and  the  We  biting 
8ifriiVed,and  aft^rw«Ms  died;  bnd  th^re  beUig  ^ochildreti 
U^faig;  -the)  question  'ardtotfetweta  the  execbtors  of  the 
fausband^and  th<$  l^gale^of  iAK^e      Aiid^  the  Master  of 
the  Rollr  ^d,  »  Thartlie  tttoisfer  of  the  stock  to  the    - 
busbatnd,  m^r^  as  a  tftfste^,  cdUld  boibe  t^pr^sedt^W  a 
redaction  ibto  possession,  ibift'flfibuld^ntitf^liis  i¥|)li^efl^^ 
fit^    lt#asni«a«tffcmo*tj«Wlii.*'      •      '     >.%;>- 

In  Blmnr^.  BisOmd^^  d'^katii  of  600/.  had  been  be- 
quettlbett '  to  a  matri6d  ^oniad,  and  the  ^efeiidcmt  ^as  ap- 
poibfei  ^lecutrik.'  '  The  b^M^and  died  about  a  year  after 
the  testatrix,  and  bis  widow,  the  legatee,  married  the  plain- 
tifl^  and  tbfey  filed  a  bin  claimfaig  this  legacy  6n  the  groukd 
of  the^^rtfe^s  ti^ttd  it  by  sarVivbrihip:  The  executrix,  in 
herans#ey,i»a]a;*'tfiatnot  baVing  the  money  read jr  to  pay 
tbe  hulffihnd,  she  oSfcred  to  ball  m  theabount  of  a'mort- 
gige,  ^iHiSch  was  ^Vested  ih  her  as  etectitrix.  Which  he 
de^jlfaied;  ijaying,  he  did  not  Want  it  ju^t  then,   but  that 
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Appropri-    de  would  rather  it  should  lie  where  it    was,  and  he  to 

atioa  by  an  ' 

Qzecutriz  receive  the  interest*  till  he  wanted  the  legacy.  That  she 
to  pay  hu8-  ^^cordiDgly  paid  him  interest  at  two  diSerent  perods,  for 
bandinte-  which  he  gaVe  receipts,  expressing  that  it  was  for  the 
m/durto  interest  of  ''  6001.^  left  to  his  wife  by  Mrs.  Brewin's  wilh 
^,^  as  charged  upon  the  estate  at  Whitsundme,  in  Rutland." 
ri^t,  does  It  was  argued  on  the  part  of  the  husband's  representatives, 
BttrTiror-^'^  that  this  wfts  an  appropriation  of  the  mortgage  of  the  lands 
ship.  of  Whitsundine  to  the  husband*  in  satisfaction  of  the  wife's 

legacy,  and  that  it  could  not  therefore  survive.     The  Lord 
Chancellor  declared  that  the  wife,  Anne  filount,  was  entitled 
to  the  money  ;  that  nothing  more  had  been  done  to  reduce 
it  into  possession  than  the  executor  admitting  the  legacy 
to  be  due»  and  that  he  had  assets ;  that  if  there  had  been 
an  assignment  to  the  husband,  it  would  have  been  sufficient 
His  Lordship  added,  thai  there  had  been  an  appropriation, 
but  that  it  was  the  appropriation  of  that  which  was  in  effect 
a  chose  in  action,  and  could  only  have  been  obtained  by 
Wife's  sor-  ^^  ^  which  the  wife  must  have  been  a  party.     In  fFtM- 
vivonhip     mofiv,  WUdmon^*^  tL  mairied  woman  had  become  entitied. 
^t^OT6d   as  the  next  of  kin  of  an  intestate,  to  the  sum  of  1S,33S2. 
^^^?^^  6«.  Sd,  three  per  cent,  consolidated  annuities,  which  was 
name,  has-  transferred  by  the  administrator  into  her  name,  to  her  sole 
hiff  died^'    and  separate  use.     Her   husband  afterwards  died,  never 
without^     having  signed  any  acceptance  of  it,  and  never  having  ex- 
ceptecfit     ercbed  any  control  over  it ;    on  the  contrary,  he  frequt*ntly 
declared  that  it  was  and  should  remain  her  exclusive  pro- 
perty.  It  appeared  also  that  there  were  three  several  trans* 
fers  of  part  of  the  stock  purporting  to  be   transfers  by 
Sophia  Wildman,  wife  of  John  Wildman,  and  signed  by  her 
and  by  him  underneath,  and  that  the  signature  of  the  hus- 
band, was  required    by  the    Bank   in  conformity  to  this 
custom,  upon  transfers  of  stcxsk  by  married  women.     It 
was  contended  by  the  representatives  -of  the  husband,  that 
the  transfer  of  this  money  into  the  name  of  the  wile  was  a 
payment  to  the  husband.    But  the  Master  of  the  Rolls 
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held,  that  the  transfer  did  not  vest  the  property  in  the  hus- 
band, and  that,  it  being  quite  clear  that  he  had  not  done 
any  act  to  reduce  it  into  possession,  it  iollowed  that  the 
claim  could  not  be  supported.  And  his  Honour  took  a 
distinction  between  a  transfer  of  stock  and  the  payment  of 
money,  saying,  ^*  that  the  interest  of  stock  was,  properly, 
nothing  but  a  right  to  receive  a  perpetual  annuity,  subject 
to  redemption ;  a  mere  right,  therefore,  that  the  circumstance 
that  the  government  was  the  debtor,  made  no  difference  ;  a 
mere  d.emand  of  dividends  as  they  became  due,  having  no 
resemblance  to  a  chattel  moveable,  or  coined  immey, 
capable  of  possession  and  manual  apprehension.''  In  JWmA  Survivor- 
V.  A*(wA,**  the  father  of  a  married  woman  had  drawn  a  Lnountof 
cheque  on  his  bankers  in  favour  of  his  daughter  for  10,0002.  ^^^^^^ 

*  •  ^  '  given  by 

which  she  presented  at  the  bank  on  the  same  day,  and  took  Sie  father 
from  them  a  promissory  note  for  the  money,  payable  on  daughter 
demand,  and  then  glive  it  to.  her  husband.     The  husband  not  burred 

bv  her 

after^vards  applied  to  the  bankers  for  lOOOI.  of  the  money,   lodging 
which  was  paid  to  him,  and  he  received  the  interest  on  the  j^id'taSmr 
remaining  9000/.  during  the  remainder  of  his  life,  but  never  .  &  promis-  - 
was  paid  any  more  of  the  principal.     He  afterwards  died,  ^amomit 
and  left  his  wife   surviving,  and  the  bill  was  filed  praying  J*^****^  ®" 
that  the  9000/.  might  be  declared  to  be  part  of  his  personal  and  hand- 
estate      The  wile,  in  her  answer,  insisted  that  it  formed  no  {J^^^ub- 
part  of  his  personal  estate,  inasmuch  as  he  had  never  re-  band, 
duced  it  into  possessioiu     And  the  yice-Chancellor  held, 
that  the  note  given  by  the  bankers  to  the  wife  must  be  con- 
sidered  as  a  chose  in  action,  which  had  survived  to  her. 
This  case  of  AVtf  A  v.  JVImA  was  decided  principally  on  the 
authority  of  Day  v..  Pasgrave,^  where  the  plaintiif,  as  ad- 
ministrator of  his  wife,  brought  debt  on  a  bond  given  to  her 
during  the  coverture ;  and  on  demurrer  to  the  declaration, 
it  was  objected  the  action  should  have  been  brought  by  the 
husband  in  his  own  right,  and  not  as  administrator,  because 
the  wife  never  had  any  sole  right  of  action  in  her.     But  the 
plaintiff  had  judgment  on  the  ground,  that  the  right  to  the 
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|]up;id  w^Mild  Mve  JHiniv«d  toihe  wifiByif  she  had'  oullived 
hi^r  hnsband    .And  the  cases  of  Haflauay^  Y^lAgk^twnMf^ 
and  Uidgu  V.  Beverly^'  where  it  was.  held  that  account- 
able receipts  for  money,  given  to  t|i9  wife  during  marriage, 
did  JoaL  sofvive  to. her,  where  over*ruled. 
Wife's        V  So^if  ^  sum.  of  money,  be  bequeathed  toamarried  woman, 
right  of      who  .is  also  Appointed  executrix,  and  she  and  her  husband 
siup  to  a     convey.. the  iegacy  to  trustees,  subject  to  an  agreement  then 
iM^eS  by  I  ^P  ^^^^  between  them  for  settling  this  money,  and  the  bus- 
transfer  of  band  dies  hefore  the  completion  of  the    agreement,  the 
t«es  by  her  legacy  has  been  held  to  survive  to  the  wife  as  her  absolute 
SSiSd      property-' 

Ihrthe  parixwe  oCA.settlemspt,  Jl»e  4]nns  before  its  completion. 

Wife's  4nd  wh^re  ^  ptsrsopt  indebted  by  bond    to  a  married 

^mi«oiw     woro^  becanif».bankrupt,  the  busbrnd  comes  in  and 


^^^  the  4iebt,  pays  the  .contributiou.mQney,  but  dies  heCose  any 
barred  by  dividend  WBB  made,  the  wife  survives  tfnd.  diefr  also  befiire 
^^^  any  distribution,  the  Uvrd  Cbaii0elIor..diBBcted  the  distri* 
dhiriung  butipi^  tQ  b^.  pi^de  to  the.^ectttors  c^  the  wifie^ .  and  not  to 
,20^010  tbeexeputors  of  the  hnsbaod,  repaying,  to.  the  husband's 
co^My^^  excQMtor^  what  was  paid  (or  contribution..  The  hugband 
bsoktvpt  paying  the  coQtributipn  iDoney  did  not  alter  the  property 
^d^ying  ^^  ihpA^tf  i|?ut  it  remained  a  chose  in  action,  and  survived 

the  contri-  tO  the  Wife.  V 

butioa 

niobey,the 
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CHAPTER  IX. 

OP  THE  ACTS  BT  WHICH  THE  WIFE'S  RIGHT  BT  SUBVIVOR- 
SHIP  TO  HER  REVERSIONARY  GBOSES  IN  ACTION  MAT  BE 
BARRED. 

The  nature  of  the  title  by  survivorship,  which  a  married 
woman  may  have  to  her  chattels  real  and  to  her  choses  in 
action  has  been  already  sufficiently  explained,  and  the 
various  modes  by  which  she  may  be  barred  of  this  title  to 
her  choses  in  action  presently  reducible  into  possession,  have 
been  amply  detailed  in  the  preceding  pages.'  The  next 
subject  which  naturally  presents  itself,  and  requires  investi- 
gation, 18,  the  mode  by  which  a  married  woman  may  be  bar- 
red of  her  right  by  survivorship  to  her  reversionary  inte- 
rests, which  of  course,  from  their  quality,  are  not  capable 
of  an  immediate  reduction  into  possession. 

It  has  been  shown  in  the  preceding  chapter,  that  the 
wife's  title  by  survivorship  to  her  choses  in  action  imme- 
diately reducible  into  possession  may  be  prevented  by  a 
settlement  before  or  after  marriage,  by  a  release,  a  reduction 
into  possession,  by  a  judgment,  a  decree,  or  by  an  assign- 
meat  by  the  husband  for  valuable  consideration.  It  is 
evident,  however,  that  some  of  these  acts  are  not  at  all  ap- 
plicable to  reversionary  interests,  for  they  cannot  be  reduced 
into  immediate  possession,  nor  can  they  be  rendered  imme- 
diately payable  by  a  judgment  recovered,  or  by  a  decree. 
They  certainly  may  be  purchased  by  a  marriage  settle- 
n^ent,  and  they  may  be  released  and  assigned  by  the  hus- 
band i  and  it  is  now  to  be  inquired  how  far  these  latter 
acts  will  affect  the  wife's  title  to  them  by  survivorship* 

a  Chapters  VII.  and  VIII. 
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b!^*su?Ji-^*^  And,  first,  it  seems  that  the  husband  may  prevent  this  right 
vorship  to    of  his  wife  to  propel ty  of  this  reversionary  description  by 
aionaiy^in-  ^  naarriage  settlement.     This  title  may  be  defeated  by  a 
*^"^de-     release  also.     Lord  Holt  has  laid  it  down,  that,  **  where 
settlement,  the  wife  hath  any  right,  or  duty,  which  by  possibility  may 
rdeu^        happen  to  accrue  dui  ing  the   coverture,  the  husband  may 
by  release  discharge  it."^'     It  must  be  admitted  that  this 
pfOpoeilion  id  his  Lordship  does  not  seem  to  have  met  the 
etttire  ap|Krobation  of   Ihe  late  Master  of  the   Rolls,  Sir 
Thomas  Plumer  ;  for  his  Honour,  in  the  case  of  Pwrdew  v. 
Jiteksenf^  refening  to  this  passage,  which  had  been  cited  as 
an  authority  at  the  bar,  observes,  •' These  words,  therefore, 
are  nothings  ofiore  than  an  an  ohiter  dictumy  uttered  upon  a 
pdfnf  totally  different  from  that  which  the  Court  had  th«ii 
to  decide,  and  by  a  Judge,  who,  in  the  discussion  in  which 
he  tittered  them,  was  in  a   minority.'*     Howevir,  Lord 
Hdh's    position    is  supported  by  the  authorities;    for  m 
Sftepherd^s  Touchstone'*  it  is  said,  that  the  husband  may 
Ii0t  only  release  the  debt  or  duty  which  is  presently  paya- 
ble to  iis  wife,  but  even  that  which  is  not  payable  till  a  fti- 
ture  day.     And  this  writer  refers  to  an  anonymouB  ease 
reported  in  2  RoUe,"^  where  a  legacy  of  lOL  was  bequeathed 
to  a/em^  eoverty  to  be  paid  eighteen  months  after  the  death 
of  the  devisor.  The  testator  died,  and  after,  the  feme  within 
die  eighteen  months,  and  the  daughter  of  the  wife  took 
out  administration.    Montague  : — "  The  legacy  of  102.  does 
not  belong  to  the  daughter,  but  to  the  husband  of  the  wife, 
for  the  baron  had  an  interest  in  it  before  the  time  of  phf- 
metit  accrued,  which  it  is  clear  that  he  could  (lave  releas- 
ed before  the  time  of  payment  accrued.*' 
Wife'B  sur-       Thb  title  of  the  wife  by  survivorship  to  her  reversionary 
to^er  r£     interest  in  a  sum  of  money,  may  be  prevented  b\  a  pay- 
versionary   mgnt  Of  it  to  heT  husbaud  in  the  lifetime  of  the  person  on 

dlofle  in 

action  bar-  ^fcose  death  She  would  be  entitled  to  it.     As  in  DoswtH  r, 

red  by 

b  Cage  T.  AetoR,  1  Salk.  52S.  d  Sheph.  Toucli.  33X 
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£«rfe/w^h«re  a  testator  bequetfihed  12502.  to  his  daughter  f^^™^^^^ 
JffBny  Doswdi,  the  ^ifo  of  John  Doswell,  with  directiotta  huflband, 
thttt  it  tboald  be  laid  out  in  securities^  Bnd  the  interest  to  ^^'^^, 
he  paid  to  the  testator's  wife  durii^  her  IiA«  and  aAo*  her 
decease  the  principal  to  be*  paid  to  the  said  Jenny  Doswell. 
Afterwards,  and  during  the  iii'etinie  of  the  testator's  wi(e» 
the  executrix  paid  Mrs.  Doswell's  husband  the  S50i.  with  his 
wife's  consent,  on  his  undertaking  to  pay  the  widow  of  the 
testator  the  intrrest  during  her  life.  The  interest  Was 
rqf^larly  paid  by  him  during  his  life»  and  afiter  his  decease 
by  his  executors  til)  her  death.  ( )n  the  death  of  the 
widow,  Mr.  Doswell  filed  a  bill  against  the  executors  of  bar 
husband  and  of  her  father^  claionng  tbe«B60/^  It  was  ma- 
tended  for  the  plainCifi^  that  the  payment  to  h^  husbattd* 
beVng  anticipated,  was  unauthorised,  and  a  breach  of  trunt^ 
and  tliat  it  could  not  amount  to  such  a  reduction  into 
possession,  as  to  deprive  the  wife  of  her  right  by  surriv* 
ing  her  husband.  On  the  other  side,  the  covmsei  reKed 
on  the  power  to  pay  the  legacy  to  the  husband  at  alij 
time,  and  on  the  consent  of  the  wife  to  the  payment^  and 
on  her  acc^ieseence  in  it  for  nine  years  after  the  death 
of  her  husband.  The  Master  of  the  Rolls  said,  <'  The 
question,  how  fhr  the  liability  of  a  trustee  extends,  and  . 
how  iar  the  exercise  of  his  discretion  bars  the  wife  in  a  case 
where  he  could  not  haye  been  compelled  to  pay  an^  par- 
son, is  a  question  of  exten  ire  consequence,  and  deserve 
ing  consideration.''  His  Honour  aftertrards,  without  f(Bt^ 
ther  obserration,  dismisaiad  the  bill  without  costs.  It  Is 
obsenrable  in  this  ^se,  that,  at  the  time  the  executor  paid 
the  money  to  the  husband,  the  wife's  interest  in  It^  althoui^ 
vested,  had  not  commenced  in  possession,  and  never  WaA 
an  interest  in  possession  during  the  husband's  life^  so  that 
it  never  could  .hare  been  reduced  into  his  posseftsion  ;  it 
therefore  seems  strange  to  hold,  that  the  ex^cutor^  by  a 
breach  o£  trust  paying  over  to  the  husbaiid  a  sum  of  money 
to  which  another  was  entitled  for  life,  was  thereby  enabled 
to  bar  the  wife's  right  by  survivorship  t6  the  sawe  stim  ^ 

1 12  Vev.  A7S. 
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money,  to  which  she  would  be  entitled  only  on  the  death 
.    *"       of  the  tenant  for  life.     If  the  huaband  himself  had  been 
the  executor,  and  had*  ha^  the  money  in  trust  fcr  the  tes*- 
tator's  widow  for  her  life,  with  remainder  to  his  own  wife, 
that  would  not.haVe  been  such  a  reduction  into  possession 
as  would  bar  the  wife's  right  by  survivorship ;  such  a  case 
would  be  within  the  principle  qf  those  decisions,  in  which 
it  was  held,  that,  where  the  husband  has  got  the  possession 
of  his  wife's  choses  in  action  in  the  character  of  trustee  or 
executor,  it  does  not  amount  to  such  a  reduction  into  pos- 
session as  will  bar  her  right  by  survivoiship.s     In  the  prin- 
cipal case,  the  husband  received  the  money  from  the  ex- 
ecutor, on  the  terms  of  payin^r  the  interest  to  the  tenant  for 
life,  and  was,  therefore,  as  much  a  trustee  for  her  and  for 
his  wife  in  remainder,  as  ii^  he  had  been  appointed  by  the 
testator  ;  and,  consequently,  his  possession  in  this  character 
could  not  affect  the  wife's  right. 
Qjf^:  pan       It  has  been  already  shown  that  one  of  the  modes  by 
by  sum-      which  the  husband  may  bar  his  wife's  right  by  survivorship 
vonhip  to    ^Q  jjgp  choses  in  action  presently  reducible  into  possession, 
aionury       is  by  an  assignment  for  valuable  consideration      It  has  be- 
action  be     come  a  subject  of  discussion  lately,  whether  he  can  bar  this 
barred  b^    right  to  her  reversionary  choses  in  action  by  such  an  act, 
mentfor     and  the  better  opinion  seems    to    be    that    he   cannot.^ 
oonbklenL-     '^^obalds  v.   Duffoy^^   is  a  case  relied  on  by  those  who 
tion  ?      '    support  the  affirmative  of  this  proposition.     There  a  jeme 
Bok  having  a  term  for  500  years  devised  to  her  for  the  re- 
sidue thereof,  after  an  estate  for  life  limited  to  A.,  marrieti, 
and  with  her  husband  and  consent  of  hec  relations,  for  va« 
luable  consideration,  sold  the  remainder  of  the  term  to  J.  S. 
A.  dies  during  the  term,  then  the  /erne,  with  her  husband, 
sold  the  term  to  J.  N.,  who  recovering  the  same  at  common 
law,  the  first  sale  being  void  (being  of  a  possibility),  J.  S., 
the  first  vendee,  exhibited  his  bill  for  an  injunction.     The 
question  was,  whether  an  assignment  o(  a  possibility  of  a 

g  Baker    ▼.   Hall,    13    Ves.  497.        h  Purdcw  v.  Jackson,  1  Russel's 
WiOi  V.  Tomliason,  16  Ves.  415.  C.  C.  1. 
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term  shall  be  carried  'on  in  equity^  airainst  a  verdict  at  law, 
without  a  sufficient  eqiiitable  cunnide ration,  vhe.^O/.  Parker, 
Lord  Chancellor,  said^  '*  Though  in  the  principal  case  this 
should  be  accounted  a  baie  po88ii)iiitj,  and  not  assignable 
at  law,  yet  since  the  defendant   herself  had  assigned  this 
possibility  for  a  valuable  consideration,  and  would  now  im- 
peach it,  because  it  was  an  intf  rest  not  assignable  at  the 
time,  though  it  has  since  vested  in  possession  ,  this  seems 
contary  to  goood  conscience,  and  a  case  wherein  this  <  oart 
wifl  interpose,  and  .hinder  her  proceedings  at  law."     And 
a  perpetual    injunction    was  g?  anted  against  the  second 
vendee,  and  that  the  first  should  have  the  term.     However, 
this  decision  does  not  prc^ve  that  the  husband  has  the  power 
of  defeating  his  wife's  right  by  survivorship  to  her  rever- 
sionary interests  by  an  asf<ignraent  for  valuable  consideration; 
for  the  question  did  not  arise  between  the  surviving  wife 
relying  oh  this  title,  and  the  assignee  of  her  husband,  for 
she  and  her  husband  were  both   living  when  the  tenant  for 
life  died,  and  when  the  term  became  an  interest  in  pos- 
session ;  besides,  as  the  interest  was  a  term  for  years,  the 
"Wife  would  have  been  barred  of  her  right  by  survivorship 
by  the  second  assignment,  even  if  it  had  been  without  a 
'valuable  consideration,     iso  that,  in  fact,  this  case  decides 
nothing  upon  the  present  subject.     The  Duke  of  Chandos 
V.   TalbtU    is  another  case  cited  in  support  of  the  above 
proposition.     There  a  legacy  of  lOQO/.  was  bequeathed  to 
a  woman,  payable  at  her  age  oi  twenty  five  years,  which  was 
assigned  by   her  and  hei  husband  be  lore  she  arrived  at  this 
age;  and  Lord  CU^^ncellor  King  was  of  opinion  that  the 
assignment  was  valid      It  is  to  be  observed  of  this  case 
also,  that  the  question  as  to  the  wife's  right  by  survivorship, 
did  not  arise  in  it,  the  husband  and   wife  being  both  living 
at  the  hearing  of  the  cause,  and  she  having  arrived  at  the 
age  of  twenty-five  years,  and  that  the  only  point  decided  in 
it  was,  that  an  assignment  by  the  husband  nlone  of  such  an 
interest  would  be  valid,  and  that  it  was  not  necessary  for 

j  2  p.     Wnw.    608. 
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the  wife  to  join  ia  it  to  give  it  Talidity  :  so  thtt  these  .two 
caries  deci<k  oaljr,  ttiat  the  huaband  may  ataign  hit  wtl6'« 
reversionary  intt'restt,  and  thai»  if  they  become  vested  id 
po8se9aion  during  her  ^/e,  the  a^signnieiit  is  valid.  The 
opinion  of  Lord  llardwicke  also,  in  Grav  v.  KenUih^^i^ 
relied  on  as  an  authority  in  support  of  the  husband's  power  to 
destroy  his  wtfe*s  right  by  survivoi-ship  to  her  reversioBary 
choses  inaction,  by  an  assignment  for  valuable  consideratioD. 
His  Lordship's  language  was,  **  A  husband  cannot  assign  in 
law  a  possibility  of  the  wife,  nor  a  possibility  of  his  own  ;  bu^ 
this  Court  will  notwithstanding  support  such  an  asngtiiDent 
for  valuable  consideration  ;  though  1  do  not  know  any  case 
where  a  person  claiming  under  a  particular  assignee  has  been 
obliged  to  make  such  a  provision  as  is.  prayed  here.**  it  is 
quite  evident  that  this  language  does  not  refer  to  the  wife's 
right,  but  was  intended  merely  to  distinguish  between  an 
assignment  of  a  possibility  for  valuable  consideration  at  law 
and  in  equity,  that  the  former  would  be  inoperative,  while 
a  court  of  equity  would  sustain  the  latter.  His  Lordship 
did  not  speak  of  the  wile's  possibility  only,  but  generally 
of  any  one's  possibility  :  for  the  words  ««,  **  a  husband 
cannot  assign  in  law  a  possibility  of  the  wife,  nor  a  pcMsi* 
bility  of  his  own  ;''  clearly  meaning,  that  eqnit>  would  sup- 
port an  assignment  of  the  wife's  or  of  the  husband's  possi* 
bUity  for  valuable  consideration,  as  between  the  assignor 
and  assignee  ;  but  that  his  Lordship  did  not  mean  to  say^ 
that  the  busband  could  bar  the  wMe's  right  by  survivorship 
to  her  reversionary  choses  in  action  by  an  ass^nment  for 
valuable  consideration,  is  demonstrate  by  this  circum- 
stance^  tiiat  he  actually  decided  in  this  very  case,  that  the 
wife  of  one  Crispe',  who  had  assigned  his  wife's  reversionary 
legacy  as  a  security  for  a  sum  of  150/.  and  afterwards 
became  bankrupt,  was  entitled  by  survivorship  to  the  legacy, 
it  not  having  been  reduced  into  possession  in  the  husband^s 
lifetime  ;  so  that  this  case  is  to  be  classed  amongst  the 
authorities  against  the  husband's  power  to  bar  the  wilie^s. 

k  1  Atk.  880. 
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ri^t  by  tiirtvrorthip  to  her  rereraionar j  iftteresta  by  an 
aMif^nment  fbr  Taluable  consideration.  The  same  Jiidge» 
Lord  Hardwicke,  said  alno,  in  H($wkms  t.  Obyn  %  **  1  will 
not  say,  but  the  husband  might  have  disposed  of  thitt  posai- 
bility  in  equity,  if  aamgned  for  Taluable  eonaideration  ;  but 
then  that  must  have  been  upon  an  actual  aasiflcnment  of  thia 
pufticnlar  thin|^ ;  and  here  it  rrsts  upon  the  intention  of  the 
partieB«  and  the  construction  of  the  words  of  the  covenant  :** 
and  this  passage  has  been  relied  on  as  favourable  to  the 
fansband's  power  to  bar  his  wife's  right  by  survivorship. 
However,  the  subject  of  assignment  for  valuable  consider- 
adon  did  not  arise  in  this  case,  for  the  husband  had  not 
asmcrned  ;,bttt  the  onlv  question  was,  whether  the  wife  was 
entitled,  under  a  covenant  in  her  marriage  settlement,  to 

i  the  interest  of  a  sum  of  2000/.     In  ^tkina  v.  Dimberty^^ 

a  man  by  his  will  gives  a  legacy  of  dOO/.   to  a  feme  eotfert^ 

I  payable  out  of  a  reversion  of  land  expectant  on  an  estate 

for  life.  The  hufiband  of  the  legatee  made  an  assignment 
of  this  legacy  in  trust  for  the  benefit  of  his  children,  and 
afterwards  by  his  will  devised  it  in  like  manner  for  the  be- 
nefit of  his  children,  and  makes  his  wife  administrairiji ; 
and  on  a  bill  filed  by  the  childreu  for  the  amount  of  this 
legacy,  the  Court  held,  that  forasmuch  as  the  husband, 
who  bad  a  power  to  extin8;uish  or  release  this  legacy,  had 
made  a  good  assignment  of  it  in  equity,  it  was  actually 
recovered ;  and  having  again  h\  his  will  confirmed  that 
assignment,  and  given  it  again  in  the  same  manner,  bound 
the  wife  the  legatee.  It  is  to  be  remarked,  tlmt  the  bus* 
band's  assignment  in  this  case  was  volut>tary,  and  not  for 
vahiable  consideration  ;  so  that  the  decinion  is,  that  the 
husband  may  bar  his  wife's  survivorship  to  her  choses 
in  action  by  a  mere  voluntary  assis^nment,  which  is  not 
the  law  at  present.  However,  this  case  was  abandoned 
by  the  counsel,  who  cited  it  as  an  authority  in  Purdew  v. 
Jaek$6ny^  and  was  pronounced  by  the  Court  not  to  be  law. 

m  2  Aik.  551.  o  1  Rusb.  C.  C.  40. 
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.AH  the  modem  decisions  on  this  subject  deny  .an  abso* 
lute  power  in  the  husband   to  bar  his  wif'e^s   right  of  sur- 
yivorship  to  her  reverNionary  interests   by  an  assignment  of 
them  for  valuable  consideration      There  are  some  cases^ 
however,  in  which  such  an  assignment  has  been  held  to 
operate    as  a  complete  extinguishment  of  this  right  of  the 
wife,  where  she  herself  had  consented  to  it  on  her  examin- 
ation in   court.     Lord    Alvanly,,  in  two  different  instances, 
decreed  execution  of  a   contract  for  the  purchase  of  the 
wife's  reversionary  interest  in   personal  chattels,  she  being 
in  court  and  consenting.  The  cases  were  Heiril  v   Croucher^^ 
and  Gregg   v.   Croucher^'^  in  which  husband  and  wife   by 
their  bill   prayed  the  specific  execution  of  a  contract  for 
the  purchase  of  the  wife's  reversioriary  interest  in  stock  ; 
and  Lord  Alvanly  decreed  accordingly,   the  wife  being  pre- 
sent in  court,    and  being    examined,    and  desiring    that 
the  contract  should  be  carried   into  execution.     But  the 
authority  of  these  decisions   was  considerably  shaken  oh  a 
subsequent  occasion  b)  Sir  William  Grant,  who,  when  they 
were  cited  as  precedents  for  his  guidance  in  a  case  Mmilarly 
circumstanced,  would  take  the  consent  of  the  wife  only  de 
hepe  esse^  leaving  open  the  question  as  to  her  right  by    sur- 
vivorship, and   ex|  ressing  very  strong    doub's    as  to  the 
power  of  the  Court  to  preclude  by  anticipation,  taking  the 
Wife^         wife's  consent,  the  question  which  may  arise  upon  it.      His 
S!S^vor-      Honour  said,  **  My  doubt  is,   that  this  is  not  the   common 
flhip  to  re-  ^j^g^  f^^  takine  the  examinntion.     The  ordinary  occasion 
interests      for  that  is,  where  the  husband  applies  to  have  paid  to  him 
byhoncw^  money  that  belongs  presently  and  immediately  to  his  wife. 
Jf"'  ™        Her  equity  is  not  to  prevent  his  receipt  of  it,  but  to  have  a 
settlement,  and  the  Court  requires  her  consent  to  the   pay- 
ment to  him   without  a  settlement.     But  in   this  instance 
the  object  is  iiot  to  bar  her  eq-jity   to  have  a  settlement, 
but  to  bar  her  right  to  survivorship,  for  upon  his  death  it 
belongs  to  her  entirely.     She  is  giving  up  not  her  equity 
only,  but  her  entire  right  by  survivorship.     That  is  not  the 

p  Cited,  in  WooUwda  v.  Crouchrr.    q  Ibid. 
12  Ves.  175. 
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case  in  which  the  court  takes  her  consent."  However^ 
notwithstanding  this  unequivocal  opinion,  his  Honour^  in 
the  subsequent  case  of  Howard  v.  Damianiy^  took  the  con- 
sent  of  a  married  woman,  not  de  bene  esie^  but  absolutely, 
that  a  sum  of  money  to  which  she  would  be  entitled  on  the 
death  of  the  plaintiff,  should  be  paid  to  him  immediately, 
he  having  purchased  it  from  her  husband ;  and  it  was  de- 
creed that  the  money  should  be  paid  by  the  trustees  to  the 
purchaser.  But  this  opinion  is  so  much  at  variance  with 
the  deliberate  judgment  pronounced  by  his  Honour  in 
WooUands  v.  Crottcherj^  that  it  stroi^ly  favours  the  pre- 
sumption of  some  mistake  in  the  statement  of  facts,  as 
they  appear  in  the  report  of  Hoteard  v.  DamianL  At  all 
events,  even  if  this  be  a  correct  report  of  his  Honour's  de- 
cision, this  much  is  proved  by  the  above  cases,  that  both 
Lord  Alvanley  and  Sir  UilHam  Grant  were  of  opinion' 
that  the  husband  could  not,  by  himself ,  bar  the  wife's  right 
by  survivorship  to  her  reversionary  choses  in  action,  but 
that  her  consent,  on  examination  in  court,  was  necessary  to 
defeat  her  future  claim,  and  to  give  complete  effect  to  his 
disposition  of  them ;  for  if  their  Honours  thought  the  hus- 
bands had  the  power  to  bar  their  wives'  right  of  survivor- 
ship by  an  assignment  for  valuable  consideration,  they 
would  not  have  taken  the  wives'  consent  in  addition.  How- 
ever, Sir  John  Leach  has  overruled  these  cases  so  far  as  it 
was  decided  by  them,  tliat  the  consent  of  the  wife  could  be 
taken  to  bar  her  right  by  survivorship.  This  decision  took  Conaent  of 
place  in  Pickard  v.  Roberts^^  where  the  wife,  being  entitled  pass  her 
to  a  sum  of  money  on  the  death  of  her  mothelL  to  whom  K>ver«iona. 

,      ,  -    •'  ^  ry  interest 

the  mterest  was  payable  during  her  life,  the  mother,  the  to  her 
daughter,  and  the  husband,  petitioned  the  court  that  the  ^nS?^ie 
reversionary  interest,  to  which  the  wife   wouH  be  entitled  taken  in 

eomtv 

on  the  death  of  her  mother,  might  be  paid  to  her  husband, 
the  mother  having  made  a  gift  of  her  life  interest  to  him. 
But  the  Vice-Chancellor  refused  the  prayer  of  the  petition, 
saying,  that  *«  his  opinion  was,  that  a  wife  by  her  consent 

r  In  a  note  to  Ritchie  v.  Broad-        s  12  Yes.  174. 
bent,  2  Jac.  &  Walk.  458.  t  3  Mad.  C.  C.  384. 
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in  a  court  of  equity  could  only  depart  with  that  interest 
which  is  the  creature  of  a  court  of  equity,  the  right  which 
she  has  in  a  court  of  equity  to  c  laim  a  provision  hy  way  of 
aettlement  on  herself  and  children,  out  of  that  property 
which  the  husband  at  law  would  take  in  possession  in  her 
right.  That  if  the  wife,  by  her  consent  in  court,  could 
pass  a  remainder  or  reversion  in  personal  property  to 
the  husband,  she  would  not  only  part  with  a  future  pos- 
sible equity,  but  with  her  chance  of  possessing  the  whole 
property  by  surviving  her  husband  ;  and  to  give  this  effect 
to  her  consent,  would  make  it  analagous  to  a  fine  at  law, 
with  respect  to  real  estate,  a  principle  always  disclaimed  in 
a  court  of  equity «^'  It  must  be  observed,  that  there  was  no 
assignment  by  the  husband  for  a  valuable  consideration  or 
otherwise,  in  this  case,  but  the  whole  object  of  the  petition 
and  consent  was  to  transfer  the  wife's  reversionary  interest 
to  the  immediate  possession  of  her  husband ;  so  that  the 
effect  of  an  assignment  of  this  interest  for  valuable  conside- 
ration was  not  the  subject  of  discussion.  The  decision  did 
not  turn  upon  the  want  of  an  assignment  for  valuable  con- 
sideration, but  on  the  want  of  power  in  the  Court  to  take 
the  wife's  consent  to  deprive  herseli  of  her  chance  of  survi- 
vorship to  her  reversionary  interests,  whether  there  was  an 
assignment  of  them  or  not. 
^^^if^^  As  the  wife  cannot  bar  herself  of  her  right  by  survivor- 
nght  by  ship  to  her  reversionary  interests  by  her  consent  in  court 
BWjTto'her  *P  favour  of  her  husband,  neither  can  she  do  so  by  her  deed 
revenriona-  upon  a  separation  between  her  and  her  husband,  bv  which 
b>  deed.  She  agrees  that  he  shall  have  a  certam  share  of  her  contm- 
gent  property  when  it  shall  fall  into  possession."" 

Thus  it  appears  that  the  wife  will  not  be  permitted  to 
exclude  herself  from  her  title  by  survivorship  to  her  rever- 
sipnarjr  ipterests  in  personal  property  by  her  consent  in 
court,  either  in  favour  of  a  purchaser  for  valuable  con* 
stderation/  or  of  her  husband,''   or  by  her  deed  in  her 

u  stamper  v.  Barker,  5  Ma^.  C.        v  WooUands  ▼.  Croucher,  12  Yes 
r.  157.  174. 

w  Pickard  v.  RoberlJ*. 
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^usband^  favor.*     But,  as  well  the  cases,  in    which  the 
consent  d'the  wife  was  admitted  to  bar  her  future  rights, 
upon  the  assignment  of  them  for  valuable  consideration,  as 
those  in  wfaieh  it  was  rejected,  prove  that  the  judges,  who 
decided  them,  were  of  opinion  that  the  husband  could  not 
bar  these  rights  by  a  mere  transfer  for  valuable  consider, 
ation ;  for  if  he  could  do  so,  then  it  was  useless  to  reject  or 
admit  the  consent,  which  could  produce  no  additional  effect* 
In  i^hite  v.  St.  Barbery  Sir  William  Grant  expressly  said. 
**A  husband  can  dispose  of  such  property  in  expectancy 
against  every  one,  but  the  wife  surviving  ;"  that  is,  in  other 
words,  that  the  husband  could  not  bar  the  wife  surviving  by 
any  disposition  of  the  property..    This,  no  doubt,  was  a  mere 
obiter  dictum  of  his  Honour ;  but  the  point  was  directly 
^cided  by    Sir  Thomas  Plumer,   in  Hortaby  v.  Lee  and 
OtAfirSy*  in  which  husband  and  wife  assigned  a  reversionary 
interest  of  the  wife  in  government  stock,  as  a  security  for 
the  payment  of  an  annuity  granted  by  the  husband.     The  Hosband 
person,  on  whose  deatli  the  wife  was  to  take,  dies,  and  then  ^^s right 
the  husband  dies,  the  stock  not   having  been  reduced  into  ^7  ^^rvi- 
posbession,  and  Sir  Thomas  Plumer  held,  that  the  wife  was  her  rever- 
entitled  to  the  fund  by  survivorship  ;  on  this  reasoning,  that  J^resu  b" 
the  husband  has  a  right    to  his  wife's  choses  in  action,  an  assign- 
provided  he  reduces  them  into   possession  during  his  life-  valuabre 
time  ;  that  a  deed,  assigning  a  reversionary  interest,  is  not  «pn«<ler- 
an  actual  reduction  into  possession,  because  it  is  impossible 
to  reduce  a  reversionary  interest  into  possession  ;  and  that  it 
is  not  a  constructive  reduction  into  possession,  because  its 
only  effect  is  to  place  the  assignee  in  the  same  situation 
as  the  assignor  ;  that  is,  if,  the  husband  survive  the  wife,  the 
assignee  is  entitled  to  the  property ;  if,  on  the  other  hand^ 
the  wife  survive,  she  takes  it ;  that  the  wife  having  survived 
in  the  present  case,  she,  and  not  the  assignee,  was  entitled 
by  survivorship. 

Notwithstanding  this  decision,  the  question  was  again 
raised  In  the  case  of  Purdew  v.  Jackson^''  before  the  same 

X  6  Mad.  C.  C.  157.  z  i  Mad.  C.  C.  16. 

yl  Ves.  &  B.  405.  a  1  Ra5».  C.  C  .  1. 


***  A0T8  BARRING  THE  WIPB's  RIGHT 

Judge,  Sir  Thomas  Plumer,  when  his  Honom*,  hanng  heard 
the  case  argued  twice  at  hi»  owjq  desire,  decided  in  con- 
formity with  his  former  opinion  in  Hamsby  v.  Lee,     In  the 
present  case,  hu3band  and  wife  had  assigned  to  a  purchaser 
for  valuable  consideration  a  reversionary  interest  of  the  wife 
in  the  funds.     The  husband  first  died,  and  afterwards  the 
tenant  for  life,  on  whose  death  the  wife  was  to  become 
entitled  to  the  possession  oi'  the  Aind  ;  the  widow  married, 
and  on  the  petition  of  her  and  her  husband  to  have  the 
fund  paid  to  them,  and  on  the  petition  of  the  assignee  of 
the    first  husband,  claiming  as  a  purchaser,  for  valuable 
consideration,  the  question  arose  as  to  the  power  oi  the 
husband  to  bar  the  wife's  right  by  survivorship  to  such  an 
interest  by  an  assignment  for  valuable  consideration.     The 
counsel  for  the  assignee  directly  impeached  the  authority 
of  the  decision  in  Homstty  v.  Lee,^   denying  it  to  be  law, 
and  saying  that  it  never  had  been  acquiesced  in  by  the 
profession.  However,  his  Honour,  after  a  most  patient  hear- 
ing, and  a  laborious  examination  of  dll  the  cases  bearing  on 
the  subject,  decided,  as  before,  against  the  assignee.     His 
Honour  in  his  judgment,  said,  *<  The  law  of  marriage  gives 
the  wife's  choses  in  action  to  the  husband,  on  condition 
that  he  reduce  them  into  possession  during  its  continuance  ; 
if  he  die  before  his  wife,  without  having  done  so,  she  takes 
them  by  survivorship.     How,  then,  his  Honour  asks,  can  he 
bar  her  right  by  survivorship  by  an  act,  which  is  not  a 
reduction  into  possession,  and  that  too  at  a  time,  when  it  is 
impossible,  from  the  reversionary  nature  of  the  chose  in 
action,  that  it  should  be  reduced  into  possession  /     That  if 
it  be  said  that  her  right  may  be  barr<'d  by  something  short 
ofa  reduction  into  possession    namely,  an  assignment  for 
valuable  consideration,  we  must  alter  the  doctrine  iai<]  down 
in  our  books.     It  will  no  longer  be  true,  that  the  husband 
shall  not  have  the  chattels  personal  of  the  wife  i>ing  in 
action,  unless  he  reduce  them  into  possession  during  the 
marriage.     That  the  eflFect  of  an  assignment  for  a  valuable 

b9Mad.  C.  C  16. 
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coDsideratioD  operates  no  oCberwise,  than  by  putting  the 
assignee  in  the  place  of  the  assignor;  that  the  assignor 
cannot  give  to  another  a  power  which  he  himself  does  not 
possess ;  and  therefore,  that  where  the  wife  has  a  chose  in 
action,  which  the  husband  himself  cannot  recover,  be  can« 
not  a8?»ign  over  to  another  the  right  to  reduce  it  into  posses- 
sion. That  the  husband's  right  in  merely  a  right  to  obtain 
possession  of  the  subject,  when  the  period  arrives  at  which 
the  wife  is  entitled  to  the  possession  of  it,  and  \\  he  die  in 
the  mean  time,  leaving  his  wife  surviving,  his  right  is  gone, 
and  the  right  of  the  surviving  wife  takes  effect.  The 
assignee  for  valuable  consideration  must  take  the  right  as 
the  husband  himself  had  it ;  he  buys  the  chance  of  the  bus- 
•  band's  outUving  the  wife,  or  of  the  reversionaiy  chose  in 
action  falling  into  possession  during  the  coverture,  and  he 
must  ivait  to  see  how  the  event  turns  out.  That  in  this 
case  the  husband  had  died  before  ttie  chose  in  action  had 
been  reduced  into  possession,  the  assignee  had  therefore  lost 
all  chance  of  recovering  it,  and  the  wife  took  it  by  her  right 
of  BUI  vivorship." 

Such  is  the  substance  of  the  judgment  of  the  Master  of 
the  Rolls  on  this  important  case,  from  which,  as  there  has 
been  no  appeal,  it  is  to  be  suppoAed  that  it  has  settled  the 
law  u(K>n  the  subject.     And  if  the  question   is  to  be  con- 
sidered on  principle  only,  without  reference  to  anj  dlotum 
or  decision  on  either  side  of  it,  the  reasoning  of  Sir  Thomas 
Plumer  must  appear  to  be   unanswerable.     It  must,  how- 
ever,   be    admitted,    that  the  strongest  arguments,   urged 
against  the  assignment   for  valuable   consideration   of  the 
wile's  reversionary^  interests  operating  as  a  bar  to  her  right 
to  ihem  by  survivorship,  apply  with  as  mnch  force  to  the 
case  of  a  similar  ansignnient  of  her  choses  in  action  pre- 
Mently  reducible  into  possession,  which  is  at  present  held  to 
be  a  bar  to  her  right  by  survivorship,  although  they  should 
not  have  been  reduced  into  possession  in  the  lifetime  of  the 
husband.     If  the  husband  cannot  bar  the  wife  of  her  right 
by  survivorship  to  her  reversionary  interests  by  an  assign* 
ment  for  valuable    consideration,  they  not  having   been 
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'  reduced  into  possession  in  his  lifetime*  why  should  he  be 
able,  by  a  similar  act,  to  bar  her  survivorship  to  choses  iH 
action,  capable  ot  an  immediate  reduction  into  possession^ 
if  they  should  happen  not  to  have  been  reduced  into  posses- 
sion during  his  life  ?  Is  thf-re  not  in  the  one  case,  as  well 
as  in  the  other,  the  absence  of  tEat  ingredient  which  the  law 
recj^uir^s  to  complete  a  bar  to  the  wife^s  right  by  survivor- 
ship, namely,  a  reduction  into  possession  ?  Besides,  is  not 
the  objection  arising  from  the  want  of  power  in  the  husband 
to  place  his  assignee  in  a  better  situation  with  regard  to 
the  wife's  choses  in  action  than  himself,  as  valid  with 
respect  to  those  which  are  presently  reducible  into  posses- 
sion, as  to  those  which  are  reversionary  ?  Indeed,  it  does 
appear  that  it  was  not  always  the  law,  that  an  assignment » 
for  valuable  consideration  of  the  wife's  choses  in  action, 
presently  reducible  into  possession,  would  defeat  the  right 
of  the  wife  surviving;  for  in  Bnmett  v.  Kinaaton^*  the 
Lord. Keeper  says,  "\(  a  husband  assignn  a  bond  of  bid 
wife  for  valuable  cortsideration,  this  assignment  will  not 
bind  the  wife,  if  she  survives."  It  certainly  has  been  held 
to  be  the  law  lor  a  series  of  years,  that  an  assignment  for 
valuable  consideration  by  the  husband  of  his  wife's  choses 
in  action  immediately  reducible  into  possession,  is  a  bar  to 
her  title  by  survivorship ;  and  it  may  be  now  too  late,  as 
Sir  •William  Grant  has  intimated,**  to  consider  the  subject, 
with  a  view  to  alteration.  However,  if,  as  is  above  submit- 
ted, the  reasoning  which  denies  this  effect  to  the  assignment 
of  the  reversionar}  choses  in  action  of  the  wife  would  be 
equally  applicable  to  her  choses  in  action,  which  are  not 
reversionary,  it  is  much  to  be  regretted  that  the  rule  respect- 
ing both  should  continue  to  be  different.  (1) 

(1)  The  reader's  attention  is  particularly  directed  to  the  notes  of  Mr. 
Russell,  annexed  to  his  report  of  the  case  of  Pw  dew  v.  Jackscny  (e)  as  tbcy 
contain  much  valuable  information  on4hc  subject  of  this  chapter. 

c,  Prcc.  Chan.  121.    Frecm.  241 .  c  Russ.  1 
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*      CHAP.  X. 

OF    THE   EFFSCT   OF   MARRIAGE    ON    THE    RESPECTIVE    ACTS   OF 
HUSBAND  AND  WIFE  PREVIOUS  TO  IT. 

The  preceding  part  of  this  treatise  has  shown  the  various 
consequences  produced  by  marriage  on  the  properties  of 
husband  and  wife  respectivery,  and  the  interest  which  each 
takes  in  the  possessions  of  the  other  by  virtue  of  this  new 
relation.     It  is  now  proposed  to  show  the  effect  which 
marriage  has  on  the  acts,  to  which  husband  and  wife  were 
respectively  parties  with  strangers,  and  also  on  those  acts 
and  ehgagements  which  they  had  entered  into  with  each 
other  before  their  intermarriage.     And,  first,  as  to  the  acts  J^^o'^jlf  * 
of  the  husband  witti  strangers  antecedent  to  his  marriage  ;  tionai  acts 
all  such  acts  of  his,  although  they  mav  have  been  in  their  gj^s  before 
nature  revocable,  remain    unaffected  by    this  subsequent  «n»mage, 
event.     Whatever  enicagements  he  may  have  entered  mto,  bysabse- 
or  whatever  proceedings  he  may  have  commenced  at  law  T'®''*™"'" 
or  in  equity,  they  continue  unaltered  and  unabated  after 
his  marriage.     But  if  a  man,  being  a  bachelor,  or  a  widower 
without  children,  make  a  will,  it  is  settled  that  such  histru- 
jnent  will  be  revoked  by  his  subsequent  marriage  and  the 
birth  of  issue,'  even  though  the  issue   should  be  posthu- 
mous.''      However,    this  principle  does   not  rest  on  the 
notion  of  any  supposed  incapacity  in  the  testator  to  do  this, 
or  any  other  act  disposing  of   his  property,  nor  on  the 
ground  of  an  intention   to  alter  his  will,  implied  from  the 
circumstances  of  his  afterwards  happening  to  marry  and 
to  have  issue ;  but,  as  Lord  Kenyon  has  expressed  it,""  on 

a  2  Fonb.  355,   and    Mr.  Eden's        b  Lancashire  v.  Lancashire,  5  T. 
note  to  Hodsden  v.  Loyd,  2  Br.  C.    R.  49. 
^-  540.  r  Ibid.  5P. 
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a  tacit  condition  annexed  to  the  will  itself  at  the  time  of 

making  it,  that  he  does  not  then  intend  that  it  should  take 

effect,  if  there  should  be  a  total  change  in  the  sitUdtion  of 

his  family. 

Acts  of  a         The  acts  of  a  woman  dum  nola^  which  are  capt.ble  of 

woman        beiuff  discontinued  or  recalled,  are,  in  some  instances,  ab- 

which  are     solutely    revoked    by  her    su-mequent    marriage,    and,  in 

JJ^J^^/  others,  they  are  not  revoked,  but  their  continuance  dep»  nds 

on  the  husband,  to  whom  she  has  transmitted  her  power, 

Warrant  of  and  submitted  herself  and  her  will.     And,  first,  as  to  her 

a^worawi     ***'*'  ^'*'*  Strangers  : — iJ  a  woman  dum  sola  execute  a  war- 

dumnU,      rant  of  attorney  to  confess  a  judgment,    and  afterwards 

maniage.     marry  before  the  judgment  hais  been  entered,  the  warrant 

is  countermanded,  and  judgment  shall  not  be  entered  against 

husband  and  wife,    for  that  would  charge  the  husband.^ 

There   is  an  anonymous  case  in  Shower, ""  in  which  it  is 

stated  to  be  the  practice  to  enter  up  judgment  against  hus* 

band  and  wife,  where  a  warrant  had  been  given  by  her 

before  her  marriage  ^  but  the  above  cited  case  from  SaU 

keld,  seems  to  be  more  con'brmahle  to  principle,  and  to  the 

Warrant  of  present  practice.     If  hideec]  a  warrant  of  attorney  be  given 

attorney  *o  ^^^  woman  dum  8ol(u  who  afterwards  marries,  it  will  i  ot  be 

awoman 

dwnmAa,  revoked  by  her  subsequent  marriage.^  And  the  reason 
ed  by  mar-  ^  ^^^  difference  is,  that  the  warrant  executed  by  the  frme 
nage-  mU^  if  not  revoked  by  her  subsequent  marriage,  would  be 

an  authority  to  charge  her  after-taken  husband ;  but  the 
same  power  given  to  a  woman  dnm  sola,  would  operate 
only  to  his  advantage.  However,  although  the  warrant, 
given  to  a  woman  dum  «o/a,  is  not  revoked  by  her  marriage, 
yet  judgment  cannot  be  entered  upon  it  afterwards,  even 
within  a  year  from  the  date  of  the  warrant,  without  the 
leave  of  the  Court ;  if  it  be,  it  will  be  set  aside.s  And  the 
same  rule  was  acted  on  in  Metcalfe  v.  Boote,^  where  the 
only  question  made  was,  whether  it  was  necessary  to  swear 

d  1  Salk.  399.  g  Marder  and  Wife  v.  Lee,  3  Bur. 

e  1  Show.  91.  1469. 

f  1  Salk.  117.  h  6  Howl.  &  Ry.  46. 
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to  the  due  execution  of  the  warrant  by  the  defendant,  and 
that  the  debt  was  still  unpaid.  And  Mr.  Justice  Holroyd 
held  it  to  he  necessary  to  verify  both  facts  by  affidavit. 

So  if  a  feme  sole  seised  in  fee  of  copyhold  lands,  surren- 
der them  to  the  use  of  her  last  will  and  then  maiTy,  the  sur- 
render is  void,  or  at  least  susp  uied  during  the  marriage. J 
In  like  manner,  a  submission  to  arbitration  entered  into  by  a 
feme  eole  will  be  revoked  by  her  subsequent  marriage.    As  if 

A.  on  the  one  part,  and  B.  and  C.  a  f  ine  sole  on  the  other 
part,  submit  themselves  to  the  award  of  J.  N.,  and  after, 
wards  C.  takes  J.  8.  to  husband,  and  afterwards  the  arbitra- 
tor before  any  notice  of  the  marriage  makes  an  award  that 

B.  and  C.  shall  pay  30/.  to  A. ;  yet  this  shall  not  bind  J.  S. 
and  C.  his  wife,  nor  B  for  the  submission  by  the  marriage 
of  C.  is  revoked  as  to  B.  also,  and  this  without  any  notice.J 

The  will  also  of  a  feme  sole  is  revoked  by  her  subse-  Will  of 
quent  marriage,  because  it  is  of  the  essence  of  a  will  that  "^J^k^V 
it  should  be  valid  during  the  remainder  of  the  devisor's  marriage. 
life,''  which  cannot  be  the  case  with  a  woman  after  her 
coverture  ;  for  when  she  enters  into  that  engagement,  she 
gives  up  the  right  to  her  own  property  ;  consequently,  even 
if  she  should  survive  her  husband,  her  will  made  previous 
to  the  marriage  would  not  he  thereby  restored  to  operation. 
And  where  a  feme  sole  made  a  will  and  then  married  the 
devisee,  and  died  during  the  coverture,  the  marriage  has 
been  held  to  be  a  countermand  of  the  will,   although  it 
would  have  been  so  much  the  advantage  of  the  husband 
that  it  should  continue  in  full  force.     This  was  Forse  and 
Hemblmg^B  case,^  where  it  was  unanimously  agreed,  that 
by  the  taking  of  husband  and  coverture  at  the  time  of  her 
death,  the  will  was  countermanded  for  these  reasons ;  first, 
<<  The  making  of  a  will  is  but  the  inception  of  it,  and  it 
doth  not  take  any  effect  till  the  death  of  the  devisor ;  then 
it  would  be  agunst  the  nature  of  a  will  to  be  so  absolute 
that  he  who  makes  it,  being  of  good  and  perfect  memory, 

i  George  -. ,  Amu.  6*27.  k  Colter  v.  Layer,  2  P.  Wins.  €24; 

i  I  Rol.  Ab.  331 .  Doe  v.  Staple,  2  T.  R.  659. 

1  4  Coke,  60. 
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cannot  countermand  it ;  and  therefore  this  taking  ofhuB« 
bandy  being  in  the  case  at  bar  her  proper  act,  shall  amount 
to  a  countermand  in  law.  Secondly,  Because  it  would  be 
mischievous  to  women,  that  after  their  intermarriages  they 
could  not  for  no  cause  countermand  their  wiis."  And, 
even  where  there  is  an  agreement  that  the  wife  may  dispose 
of  an  estate  by  will,  a  will  made  before  the  marriage,  al- 
though subsequently  to  the  agreement,  will  be  revoked  by 
the  marriage,  unless  expressly  authorized  by  the  articles 
made  before  marriage."*  And  Mr.  Justice  Ashurst  ex- 
presses a  doubt,  in  Doe  v.  Staple^^  whether  it  could  have 
been  agreed  that  the  marriage  should  not  revoke  the  will, 
even  if  there  had  been  words  for  that  purpose,  because  it 
would  have  been  a  stipulation  in  direct  Qpposition  to  a  posi- 
tive rule  of  law. 

However,    although  a  warrat  of  attorney  to  confess  a 

judgment,  and  a  will  executed  by  a  feme  soUj  are  revoked 
absolutely  by  her  subsequent  marriage,  yet  every  revocable 
act  done  by  l^er  is  not  countermanded  by  such  an  event. 
The  benefit  which  the  husband  may  derive,  or  the  injury 
he  may  sustain,  seems  to  be  the  governing  principle  in  de- 
ciding, in  many  instances,  whether  the  revocable  act  of  his 
wife,  dum  sola^  shall  or  shall  not  be  countermanded  by  her 
subsequent  marriage.  As  in  HensUad^s  case,^  where  a 
woman,  tenant  for  life  of  a  house  and  certain  land  in  Kent, 
made  a  lease  at  will,  rendering  rent,  and  afterwards  took 
husband,  and  she  and  her  husband  brought  an  action  of 
debt  for  the  arrearages  after  the  man'iage  ;  and  if  the  lease 
at  will  were  determined  by  the  intermarriage,  or  not,  was 
the  question.  And  it  was  agreed  by  the  whole  Court,  that 
the  will  was  not  determined  by  the  intermarriage,  for  al- 
though the  woman  had  by  marrying  submitted  herself  to  the 
will  of  her  husband,  as  her  head,  yet  forasmuch  as  it  might 
be  prejudicial  to  the  husband  to  have  the  lease  determined, 
for  then  he  would  lose  the  rent  to  he  paid  at  the  next  day 


m  Hodaden  v.  Lovd,  8  Br.  C.  C. 
534.  Doe  v.  Staple,  S  T.  Rep.  684, 
BaiKdeaoa  Powers.  152, 


n  2  T.  Rep.  697. 
,  o  .'i  Coke,  10. 
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after  the  marriage  ;p  and  it  could  net  be  in  any  manner 
prejudicia]  to  the  wife  if  the  lease  continue,  but  rather  to 
her  benefit.     And|  generally,  it  might  be  great  prejudice  to 
all   husbands,  who  intermarrying  with  women  who  hare 
tenants  at  will,  for  the  losing  of  their  rents.     For  these 
causes  it  was  resolyed,  that  without  express  matter  done  by 
the  husband  after  the  marriage  to  determine  the  will,  it  is 
not  determined.    And  the  law  is  the  same  if  a  lease  be  h^^ae  at 
made  to  a  woman  at  will,  and  she  marries,  the  will  conti-  lo  a  feme  ^ 
nues  notwithstanding  the  marriage,    and    the.  lessor  may  ^J^^^^ 
hare  an  action,  or  may  distrain  them  for  the  rent.^    So  if  hermtr- 
^feme  90U  make  a  lease  for  life  or  years,  reserving  a  ren^  °^^' 
and  grant  the  reversion  in  fee,  and  marry,  this  is  a  counter-* 
mand  of  the  attornment,  because  it  is  for  the  benefit  of  the 
husband  that  it  should  be  so."*    But  if  a  f^me  sole  make  a 
lease  for  life,  rendering  rent,  and  afterwards  by  her  deed 
grant  the  reversion  to  another,  and  afterwards,  and  before 
attornment,  marry  with  the  grantee,  this  marriage  was  held 
not  to  be  a  countermand  of  the  attornment,  and  thereby  the 
payment  of  the  rent  by  the  tenant  to  the  husband  in  the  name 
of  attornment,  the  reversion  passed  out  of  the  wife  to  the 
husband,  because  it  is  for  the  benefit  of  the  husband  that  the 
marriage  shall  not  be  a  countermand  of  the  attornment" 

The  foregoing  cases  aflbrd  instances  of  the  effect  pro- 
duced by  marriage  on  the  acts  of  husband  and  wife  reef, 
pectively  with  strangersy  while  they  were  sole.     The  effect 
of  marriage  on  engagements  entered  into  with  each  other 
before  they  were  married,  is  now  to  be  considered ;  and  if 
either  be  indebted  to  the  other  for  a  preceding  debt,  while  if  feme 
they  are  90b,  their  subsequent  intermarriage  will  work  a  [Jj^^^ 
release  of  it  on  this  principle,  that  husband  and  wife  are  obi^r  to 
but  one  person  ;  as>  if  the  feme  obligee  take  the  obligor  to  -^^^1^0 
husband,  tins  is  a  release  in  law.^    The  like  law  is,  if  in  Uw. 

p  See  Co.  Lit  55  b.  note  374.  r  Fone  and  Hembllng's  case,  4 

q  5  Cokc*8  Kep.    10.      Co.  UU    Coke*8  Rep.  60.    Co.  lit.  SlO  b. 
J3b.  8  Ibid. 
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there  be  two  femes  obligees,  and  one  of  tbem  take  the 
debtor  to  husband  ;"*    but  ii    a  teroe  exectttrix    take  the 
debtor  to  husband,  this  b  no  release  in  law  ;  for  thai  woukl 
be  a  wrong  to  the  dead,  and  in  law  work  a  devastavityr 
If  atene      which  an  act  in  law  shall  never  work.'     But  if  a  woman, 
trust  of  a    being  cefltttftte  trust  of  a  bond,  mairy  the  obligor,  it  will 
^^eoui-  ^^^  ^^  considered  as  a  release  in  equity,  as  it  would  be  at 
gor,  itifl      hw,  if  the  obligee  herself  had  married  the  obligor ;  for  which 
leMein  '    the  Court  gave  this  reason,  in  Cotton  v,  Cotton^^  that  the 
equity.        husband  himself  being  obligor,   and  so  privy  to  the  trust 
for  his  wife  before  marriage,  makes  it  like  the  case  where  a 
man  joins  with  the  woman  he  is  about  to  marry,  in  assign- 
ing her  personal  estate  in  trust  for  hersell^  in  which  case 
he  shall  not  have  the  benefit  ot  it.     However,  a  distinctkm 
is  to  be  observed  between  an  obligation  entered  into  for  a 
precedent  debt«  without  any  reference  to  a  subsequent  in* 
termarriage  between  the  parties,  and  where  it  is  contracted 
with  a  view  to  it,  and  in  consideration  of  it,  the  payment  of 
the  debt  depending  on  a  contingency  which  may  never 
Bond  to       a^ise,  and  which  cannot  arise  durini;  the  marriage:  as  in 
by^hw  fa-   ^V^  ^*  tflcfon,'  where,  before  marriage,  the  intended  hus- 
tended        band  gave  a  bond  to  his  intended  wife  for  2000/.,  conditioned 
not  paya-    that  if  the  wife,  the  obligee,  should  survive  the  obligor,  then 
UB^Qot  ^^^  obligor  should  leave  to  the  obligee  1000/.,  or  his  heu«, 
released  bj  ezecutors,  or  administrators,  should  pay  that  sum  within  a 
riage. "'      certain  period  after  his  death,  then  the  bond  should  be  void  ; 
it  was  held  by  Justice^  Turton  and  Oould,  Lord   Klolt  dis- 
senting, that  the  marriage  did  not  extinguish  or  release  this 
debt ;  on  this  ground,  that  being  in  contingency  during  the 
coverture,  it  could  not  be  released.     A  writ  of  error  was 
afterwards  brought  on  this  judgment ;  but  the  plaintiff  in 
.  err(H',  perceiving  the  Court  above  inclined  to  affirm  it,  did 
not  proceed.^    Thb  case  was  afterwards  acknowledged  and 
acted  on  as  law  in  M  Iboume  v.  Etoariy^  where  an  action 

n  Co.  Lit.  S64  b.  x  1   Ld.  Raym.   515.      Comyn'F 

Vibid.  Rep.  67.     Salk.  325. 

W  Free.  Chan.  41.    8  Vcm.  290.  y  Ld.  Raym.  523. 
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was  brought  by  the  widow  of  J.  Milbounke  against  his  heirs 
on  a  bond  for  €000^.  executed  hj  her  husband  to  her  befiMre 
the  marriage.  0}er  was  prayed  of  the  condition,  wUeh 
was  **  hr  pajment  of  300QL  by  the  heirs  or  exeeutors  of 
the  obfigor  to  the  plaintiflf,  ber  executors^  &c.  &c.,  at  the 
expiration  of  twelve  months  after  the  death  of  the  ohBger.^ 
The  defendants  pleaded  that  after  the  eneculkin  of  the  bond, 
the  obligor  ^took  to  wife  and  intermarried  with  the  frfaintiff.'' 
plaintiff  replkd,  that  the  bond  was  made,  in  conteniplati<m 
of  a  marriage  between  her  and  the  obligor,  and  with  an 
intent  that  in  case  the  marriage  should  take  effect,  andt  the 
phdntiff  should  survive  him,  she  should  have  the  fuH  benefit 
and  effiBct  thereof.  To  this  replication  the  defendants  de- 
murred,  and  the  demurrer  was  overruled  without  hearing 
counsel  in  support  of  the  replication,  all  the  judges  citing  ^ 

the  foregoing  case  of  Cage  r  JSctan^  as  being  direcfly  in 
point ;  and  Lord  Keynon  expressing  his  regret  that  Lord 
Holt  had  recourHe  to  such  flimsy  and  technical  reasoning  to 
enforce  a  case  so  directly  against  law  and  conscience.  So 
that  it  appears  that  a  bond  executed  by  a  man  to  a  woman 
in  contemplation  of  marriage,  conditioned  tor  the  payment 
of  money  after  the  termination  of  the  marriage,  is  not  re- 
leased or  extinguished  cTen  at  law  by  the  subsequent  cover- 
ture^ ahhough  it  should  not  appear  on  the  face  of  the  instru- 
ment that  it  was  intended  as  a  provision  for  the  widow. 

And  even  a  pramUe  by  a  man  to  a  woman,  that  if  she  a  promise 
would  marry  him  and  he  should  die  before  her,  he  would  ^J*^^ 
leave  her  worth   100/.,  is  not  released  by  the  subsequent  numto 
marriasre.     So  it  was  ruled  in  SmUh  v.  Stafford^^  by  three  worth  a 
Justices  against  the  opinion  of  Lord  Hobart,  .who  thought  c«^^*™  ^ 

,  raiD}  not 

the  promise  was  discharged  hy  the  marriage.     And  in  Clark  released  by 

V.  Thompson^  where  a  man,  in  consideration  the  plaintiff  ^^^t' 

would  marry  him,  promised  he  would  leave  her  worth  500/.,  marriage. 

it  was  decided  that  this  contract  was  not  determined  by  the 
subsequent  marriage ;  and,  therefore,  that  an  action  was 

maintainable  at  her  suit,  against  the  executor  of  her  bus* 

a  Hob.  916.  b  Cro.  Jac.  571 . 
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band.     There  was  a  verdict  for  the  plauitiff  in  this  casey 
and  a  motion  made  in  arrest  of  judgment,  and  the  judg« 
ment  was  for  the  plaintiff,  which  was  afterwards  aflbroed  on 
a  writ  of  error  in  the  Exchequer  Chamber,  on  which  oeca.* 
sion  the  above-mentioned  case  of  Smith  v.  Stafford  was 
cited  and  relied  on  by  Justice  Winch. 
Pronuse  or      ^^^  ^^  ^  popmisc  or  covenant  by  a  man  to  a  woman, 
covenant     or  met  versd^  while  they  are  sole,  be  in  contemplation  of 
a  woman     marriage,  and  for  the  performance  of  any  act  during  itB 
for^cT'  continuance,  then,  indeed,  the  contract  is  void  at  law,  but 
of  an  act     a  court  of  equity  would  consider  the  instrument  as  evidence 
intenM     of  the  agreement  of  the  parties,  and  enforce  a  specific  eze- 
°>*'™^^    cution  of  it.     In  Cannely.  Buckle,'^  a/eme  sole  gave  a  bond 
it  at  law,     to  her  intended  husband,  that  in  case  of  their  marriage 
S  wSdtr^  she  would  convey  her  lands  to  him  in  fee.     They  after- 
wards married  i  the  wife  died  without  issue,  and  afterwards 
the  husband  died ;  and  on  a  bill  by  the  heir  of  the  husband 
against  the  heir  of  the  wife,  to  compel  him  to  convey  the 
wife's  lands.  Lord  Macclesfield  held,  that  the  bond  was  a 
written  evidence  of  the  agreement  of  the  parties,  that  the 
feme  in  consideration  of  marriage,  agrees  the  man  shall  have 
the  land  as  her  portion,  and  this  agreement  being  upon  a 
valuable  consideration  shall  be  executed  in  equity.     His 
Lordship  considered  it  to  be  unreasonable,  that  the  inter- 
marriage upon  which  alone  the  bond  was  to  take  effect, 
should  itself  be  the  destruction  of  the  bond.     So  in  Furzar 
V.  PesUim\  where  a  man  before  marriage  covenanted  with 
his  mtended  wife  that  she  should  have  power  to  dispose  of 
3001.  of  her  estate    notwithstanding  the   intermarriage. 
The  husband  afterwards  brought  his  bill  against  the  de- 
fendant, m  whose  hands  the  300/.  was  ;  setting  forth,  that 
if  there  was  any  such  agreement  with  his  wife,  the  same 
was  dischaiyed  by  the  intermarriage.^    It  was  insisted  tor 
the  defendant,  that  though  the  covenant  waa  improvidently 
taken  in  the  name  of  the  wife,  whereas  it  ought  to  be  in  the 
name  of  trustees;  and  though  it  sboulii  be  admitted  that! 

o  3  P.  Wms.  24^.  J  1  Vern.  40?. 
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:the  marriage,  in  strictness  of  law,  had  dischai^ed  the  cove- 
nant, yet  a  court  of  equity  would  never  suffer  a  trust  to  be 
so  defeated.  And  the  Court  inclined  to  dismiss  the 
bill,  but  adjourned  the  cause  till  the  next  term,  the  plain* 
tiff's  counsel  alleging,  that  the  wife  consented  that  the 
money  should  be  paid  to  her  husband.  In  •S.et<m  v. 
Piereey^  also,  the  Court  of  Chanceay  gave  effect  to  a 
4)ond  which  a  husband  had  executed  to  his  wife  <{um  «ob^ 
although  it  had  been  released  at  law  by  the  intermarriage. 
There  is  one  case,  however,  adverse  to  this  equitable  doc- 
trine  relating  to  the  engagements  between  husband  and 
wife  previous  to  their  marriage,  viz.  Darcy  v.  ChuteJ 
There,  Lady  Darcy,  being  a  widow,  and  having  a  jointure 
of  700/.  per  ann.  on  a  treaty  of  marriage  with  Mr.  Chute, 
it  was  stipulated  by  deed  between  them  that  it  should  be 
lawful  for  her,  during  the  coverture,  to  receive  and  dispose 
of  the  rents  of  her  jointure  as  she  pleased.  They  afterwards 
married,  and  upon  his  death  she  filed  a  bill  against  the 
executor  of  her  husband,  for  an  account  of  a  certain  sum 
of  money,  part  of  her  jointure  charged  to  be  resting  in  his 
hands  unaccounted  for,  and  relied  on  the  deed  between 
her  and  husband  as  her  title  to  the  account.  But,  on  the 
hearing  of  the  cause,  the  Court  declared  the  aforesaid 
agreement  before  marriage  with  the  plaintiff  herself,  was 
immediately,  by  the  marriage,  extinguished,  and  would  not 
relieve  the  plaintiff  thereon.  This  decision,  however,  does 
not  seem  to  be  now  law.  Lord  Kenyon,  speaking  of  it, 
says,  *<But  it  must  not  be  forgotten  that  that  ci^e  was 
determined  by  Lord  Chancellor  Clarendon,  who,  after  an 
absence  of  many  years  was  then  recently  returned  to  this 
country,  and  had  not  been  lor  some  time  in  habits  of  bu- 
siness. But,  at  this  time,  it  cannot  be  doubted  but  that  a 
court  of  equity  would  enforce  such  an  engagement.*** 

In  Ewbank  v.  Holhwell,^  where  a  bill  was  filed  by  the 
plaintiff  and  his  wife  for  a  legacy  left  to  the  wife  by  her 

fi  2  Vera.  480.  g  Ld.  Kenyon's  judgment  in  Mi)- 

f  ^  Ca».  in  Chan.  21.  bourn  v.  Ewart,  5  T.  R.  384, 

h  9  Br.  r.  C.  290. 


A 


1€0  SFFSCTS  OF  MARBIAQE  ON,  ETC. 

former  taitihiimi,  bj  a  wSi  made  before  their  marriage.  Lord 
Thnrlow  decreed  the  legacy  to  be  paid,  although  it  was  ob- 
jected, ^bU  the  subsequent  marriage  between  the  testator 
sod  the  legatee  was  a  rerocalion  of  the  legacy.  It  does  not 
appear  on  what  ground  thb  decree  was  pronounced,  whe- 
flier  i)eeause  the  will  had  been  made  in  contemplation  of 
themantage,  and  the  legacy  was  intended  as  a  provision  for 
flie  wife,  tf  she  should  eurme  ^  or  on  the  ground  that  the 
marriage  of  a  testator  with  his  kgatee  was  not  a  revocaticm 
of  Ihe  kipBogr* 
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CHAPTER.  L 

OF  THE  husband's  IKTEREST  IN,  AND  POWER  OVER,  THE  WIVE's 
ESTATE  OF  INHERITANCE,  DURING  THE  COVERTURE. 

Thg  interests  which  marriage  confers  on  the  husband  in  ihe  HosbaAd's 
personal  property  of  his   wife   have   been  the  subject  of  a  ^'^111^ 

former    part    oi  this    work :  it    remains    to  describe  his  bcritance 

11'.  duiing 

interest  in  her  real  cstate.and  the  power  he  acquires  over  their^t 
it.     And,  first,  as  to  these  rights  during  the  period  of  the  ^^' 
joint  Jives  of  husband  and  wife. 

The  husband  gains  an  estate  of  freehold  in  the  inheri-  husband 
tance  of  his  wife,  inher  right  during  her  life.*.    He  is  not,  and  wife 
however,  solely  seised,  but  jointly  with  her.     The  interest  Miseiof 
which  the  husband  acquires  by  marriage,  in  the  estate  of  ^"^'""^^^ 
inheritage  of  his  wife,  is  most  correctly  expressed  in  the  herri^t. 
technical  phraseology  of  the  common  law  pleaders,  viz. 
^*  That  husband  and   wife  are  jointly  seised  in  right  of  the 
wife.'^^     If  the  husband  pleads,  that  he  afone  is  seised  in 
his  demesne  as  of  freehold  or  as  of  fee,  in  right  of  his  wife, 
it  will  be  had  on  special  demurrer.^ 

But  although  the  husband  is  said  to  be  jointly  seised  with  HuAand 
his  wife,  and  not  solely,  in  her  right,  it  is  not  to  be  inferred  ^ate  ^ 
that  he  is  incapable  of.  creating  an  estate  of  freehold  in  her  ?^j?^ 
inheritance,  without  her  being  a  party  to  the  conveyance,  wife'irin- 

ft 

a  Co.  Lit  351  a.  et  Wms.  Baund.  3$3.  Doug.  329. 

b  1  WvoB.  Saund.  853.  Doug.  329.    2  Lut.  596.  2  Wms.  Saund.  lS3» 
9Lut.  596.  2  Wms.  Saund.  283. 
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^^ntance,    For  instance,  he  may  alone,  during  the  coverture,  create  by 
agoodte-     deed  an  estate  of   freehold,    and  thereby  make    a  good 
""c^*^*   tenant  to  the  pnecipe  without  the  wife  s  joining  him  in  a 
fine/     So  at  the  common  law,   a  husband  seised  in  right  of 
Iiis  wife  might  have  made  a  discontinitance  of  the  wife's 
estate,  and  thus  barred  her  right  of  entry  ;"  which  proves 
that  be  had  the  power  of  conveying  the  freehold   without 
her  consent  during  his  life.     For  a  discontinuance  can  he 
worked  only  by  a  person  having  a  lawful  estate,  to  which 
he  can  give  an  unimpeachable  title  during   hii»  life  ;  and 
he  must,  consequently,  have  had  a  sole  seisin  in  the  free- 
hold for  his  life.     But  this  power   of  the  husband  to  bar 
his  wife's  right  of  entry  by  a  discontinuance,  and  to  put 
her  to  her  action,  has  been  taken  away,  since  Littleton 
BySSH.S.  wrote,  by  the  32  Hen.  8.  cap.  28.   sec.  6.     By  this  statute 
hu^nd      ^*  ^    enacted,  "that   no  fine,  .feoffment,    or  other    act 
rendeied      thereafter  to  be  made,  sufiered,  or  done  by  the  husband 
^[^ScoDf    only  of  any  manors,  &c.  being  the  inheritance  or  freehold 
*J?"^  ^     of  his  wife  during  the  coverture,  shall  in  any   wise  be  or 
heritance.    make  a  (discontinuance  thereof,  or  be  prejudicial  to  the 
wife  or  her  heirs,  or  to  such  as  shall  have  right,  title,  or 
interest  to  the  same  by  the  death  of  such  wife,  but  that  the 
vrife  or  her  heirs,  and  such' other  to  whom  such  right  shall 
appertain  after  her  death,  may  enter  into  such  manors,  &c. 
according  to  their  rights  and  titles  therein,  any  such  fine, 
feoffment,  or  other  act  of  the   husband  to  the  contrary  not- 
withstanding, fines  levied  by  the   husband  and  wife,  where- 
nnto  the  wife  is  party  and  privy,   only  excepted."     But,  as 
well  since  this  statute  as  before,  the  husband  may  alone 
convey  away  the  wife's  freehold  for  the  period  of  his  own 
life,  the  statute  making  no  difierence  in  the  extent   of  his 
power,  but  merely  as  to  her  remedy. 
Feoffinent        I^  has  been  held,  that  though  this  statute  speaks  ofcon^ 
hlJ^A^ A     veyanc^s by  the  husband  only,  yet,  even  if  the  wife  should 

w^e  with-   join  him  in  the  conveyance,  it  is  within  the  act,  unless  it  be 
in  the 

d  2  Cniifle  on  Fines,    58.    Pigot        c  Co.  Lit.  326  a. 

on  Fines,  78.  -2  Roll.  Ab.  8  Wms. 

Saqftd;.42  b. 
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bj  fine-  As  wJ)fere  a  feoffment  has  been  made  by  bofib,  stiB  JJ^^^jj'Jg'^ 
she  may  tenter  aftei  his  drath,  ao  this  wonld  be  considered  c.  88.  8.  6. 
in  subtftance  as  the  act  of  the  husband  only/  So,  although 
the  statate  relers  expresnly'to  estates  of  inheritance  or  fif^ee- 
hold  of  the  wife  only,  still  it  has  been  held,  that  where  hus- 
band and  wife  are  jointly  seised  4o  them  and  their  heirs  of 
an  estate  made  during  the  coverture,  and  the  husband 
makes  a  feoffment  in  fee,  and  dieth,  the  wife  may  enter 
within  that  «tatote,  although  it  was  the  inheritance  of  them 
botfa.e 

The  statute,  also,  in  terms,  gives  a  right  of  entry  to  the  ^J^  ^^ . 
wife,  and  her  heirs  only,  yet  it  has  been  held  that  her  issue,  and  her 
and  reversioners,  and  remainderman  are  equally  within  its  a  ri^^t  of  ^ 
purriew*      For  if  lands  be  given  to  the  husband  and  wife,  entiy  wHh- 
and   to  the  heirs  of  their  two  bodies,  and  the  husband  above  act, 
mgketb  a  fertfment  in  fee,  and  dieth,  not  only  the  wife  is  ^  ^"*' 
aided  by  this  statute,  but    also    the  issue  of  both  their  revenion- 
bodies.^    So  where  feme  tenant  in  tail  taketh  husband,  the  ^L^er-'^' 
husband  maketb  a  feoffment  in  fee,  the  wife  before  entry  ™*'^* 
dieth  without  issue,  be  in  the  reversion  or  remainder  may 
enter/      The   following    reasons  for    which  Lord  Coke 
gives :    *.*  For,  first,  the  reversion  .or  remainder  cannot  be 
discontinued  in  this  case,  because  the.  estate  tail  is  not  dis- 
continued.    Secondly,^  the  words  of  the  statute  be,  *  shall 
not  be  prejudicial  or  hurtful  to  the  wife  or  hw  heirs,  or 
such  as  shall  have  right,  title,  or  interest  by  the  death  of 
such  wife,  but  that  the  same  wife  and   her  heirs,  and  such 
other  to  whom  such  right  shall  appertain  after  her  decease, 
shall  or  lawfully  may  qnter  into  all  such  manors,  lands, 
&e.,  according  to  their  rights  and  titles  therein ;'  by  which 
words  the  entry  of  him  in  the  reversion  or  remainder  is 
preserved."    So  if  husband,  tenant  in  tail,  remainder  to  the 
wife  in  tail  make  a  feoffment  in  fee,  by  this  the  husband,  by 
the  common  law,  did  not  only  discontinue  his  own  estate 
tail,  but  his   wife's  remainder ;  but  at  this  day,  after  the 

•     f  Co.  Lit.  326  a.  h  Co.  Lit.  326  b. 

g  Ca  Lit.   326  a.  Greenly 's  caie,        i  Ibid. 
8  Rep.  72  a. 
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death  of  the  husband  without  issue,  the  wife  may  enter, 
by  the  32  Hen.  8.  And  if  the  husband  have  issue,  and 
maketh  a  feoffment  in  fee  of  his  wife's  land,  and  the  wife 
dieth,  the  heirs  of  the  wife  shall  not  enter  during  the  hus- 
band's life,  neither  by  common  law  nor  by  the  statute  J 
Wifetfe  This  Statute  protects  not-only  the  wife  de  jure  from  the 

faeto  pro-         ,         .  ,  "^ 

tected  by     alienation  of  her  estate  by  her  husband,  but  also  the  wife 
«8  wdf^as  i^focto.     For,  if  the  husband  make  a  feofiinent  in  fee   of 
Uie  wife      the   lands  which   he  holds  in  the  right  of  his  wife,' and 
'        after  they  are  divorced  causa  precorUraetus^  yet  the  woman 
may  enter  within  the  purview  of  that  statute,  and  is  not 
driven  to  her  writ  of  ctn  ante  divortium,  as  she  was  at  the 
common  law,  although  the  entr  >  be  given  by  the  statute  to 
the  wife,  and  now  it  appears  that  she  never  was  his  lawful 
wife.     But  Lord  Coke  says,  "  it  sufficeth  that  she  was  his 
wife  de  faeto  at  the  time  of  the  alienation,  and  where  her  hus- 
band dieth  she  cannot  be  his  wife  at  the  time  of  the  entry. "^ 
Husband         So  the  same  statute  expressly  excepts  from  its  operation 
w?i^*^^  fines  levied  by  the  husband  and  wife,  whereunto  the  wife  is 
wife,  levy    party  and  privy.     And,  accordingly,  if  such  a  fine  be  IcTied, 
her  lands     ^^  ^U  operate  as  a  bar  to  the  wife  and  her  heirs  of  all  her 
which  will  estate  and  interest  in    the    land.      In   Beckwith's  catse,* 

bar  her 

and  her  .    it  was  resolved,  first,  that  if  husband  and  wife  levy  a  fine 
heirs.  ^£  ^jj^  jj^j  whereof  they  are  seised  in  the  right  of  the  wife, 

and  the  husband  only  declare  the  use  of  the  fine,  this 
declaration  of  the  use  shall  bind  the  wife,  if  her  disassent 
doth  not  appear,  although  her  assent  to  the  declaration  of 
the  uses  cannot  appear.  For  when  she  joins  with  her  hus- 
band in  the  fine,  it  shall  be  intended,  if  the  contrary  cannot 
appear,  that  she  joined  also  with  him  in  agreement  in  the 
declaration  of  the  uses  of  the  fine.  Secondly,  That  if  hus- 
band and  wife  sell  the  wife's  land  to  another  for  money  by 
word,  and  afterwards  levy  a  fine  to  the  vendee  and  his 
heirs,  in  this  case  it  is  good,  and  shall  bind  the  wife  without 
any  writing  proving  her  assent ;  d  tnulto  fortiori,  when  the 

i  Co.  Lit.  326  a.  1 2  Rep.  57  a. 

k  Co.  Lit.  3S6  a.    Greenly's  case, 
8  Rep.  73  a. 
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use  IB  declared  by  the  husband's  deed,  and  no  other  declar- 
ed by  the  wife,  it  shall  bind. 

And  although  the  statute  excepts  only  fines  levied  by  hus-  Fine  levied 
band  and  wife,  yet  a  fine  levied  of  the  wife's  land,  even  by  ^^n^b^'^t^^ 
the  husband  alone  may  bar  her  lor  ever.     As,  if  the  fine  b^  husband 
with  proclamations,  and  the  husband  die,  she  must  enter  or  bu'her!!^^ 
avoid  the  estate  of.the  conusee  within  five  years,  or  else  she 
is  barred  for  ever,  because  the  statute  32  Hen.  8  only  saves 
4o  the  wife  her  right  of  entry  after  her  husband's  death,  by 
preventing  a  discontinuance ;  but  it  does  not  take  away  the 
bar  arising  from  her  neglect  to  enter  within  five  years  after 
the  disability  of    coverture   has  been   removed ;    for,   as 
Lord  Coke  observes,  the  statute  speaks  of  a  fine,  but  not  a 
fine  with  proclamations.'" 

When  the  husband  alone  levies  a  fine  of  the  wife's  land,   Difference 
be  thereby  conveys  an  estate  to  the  conusee  only  for  his  fine  levied 
own  life,  but  if  the  wife  join  in  the  fine,  and  it  is  afterwards  il^^^y 
reversed  on  account  of  the  nonage  of  the  wife,  it  has  been  husband 
ruled,  that  the  interest  of  the  conunee  is  at  end,  ami  that  by  husband 
husband  and  wife  shall  have  immetiiaie  restitution,  and  the  ^^  ^^' 
conusee  shall  not  keep  the  laixd  during  the  coverture ;  and 
the  reason  given  for  this  judgment  was,  because  when  the 
husband  and  wife  join  in  a  fine,  yet  all  the  estate  parses 
from  the  wife,  and  the  husband  joins  of  necessity  and  for 
conformity,  and  therefore   the  law  doth  permit  that  the 
truth  of  it  be   showed,  and  that  the  whole  estate  shall  be 
restored  to  the  wife  during  the  life  of  the  husband."     So 
if  a  common  recovery  be  suffered  by  husband  and  wife  of 
the  wife's  lands^  this  is  a  bar  to  the  wife,  for  she  ought  to 
be  examined  -upon  the  recovery.     And  it  is  good  to  bar  her 
as  well  as  a  fine,  because  the  prcRcipe  in  the  recovery  an«- 
swers  the  writ  of  covenant  in  the   fine,  to  bring  her  into 
court  where  the  examination  of  the  Judges  destroys  the 
presumption  of  law  that  this   was  done  by  the  coercion  of 

m  Co.  Lit.  386  «.  Greenly^s  case,         n  8  Rep.  77  b. 
5  Kep.  72. 
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the  baibtad,  for  then  it  is  to  be  presumed  tbey  wonld  b«?e 
refused  her.° 
Wife  not         But  ahhoitich  a  ootnmoa  reeorerr  of  the  wife's   lands  to 

DftiTCG  by  A 

fraudulent    which  sfac  IS  a  party  will  bar  her,  jet  if  the  husband  eatise  a 
heTlanSs^^  /ircBetpe   quod  reddat    to  be  brought  on  a  pretended  title 
against  him  «id  his  wife,  and  suftFers  a  reeoTf>ry  whhoat  any 
voncber,  and  execution  to  be  had  against  tim,  she  will  be 
prelected  by  tkb  statute,  for  the  recovery  will  be  considered 
as  tbe  act  of  the  husband,  and  the  wiords  of  the  statute  are 
^  made,  suffered,  or  done.**c 
of  leases         Jknd  the  buflband  may  not  only  alienate  tbe  inheritance 
bandand^    si*  wUch  ha  is'seised  in  rii^ht  of  his  wife  by  fine,  and  by  a 
wife,  of       isommon  reeovrry,  where  she  joins  as  a  party  to  them,  but 
lands.  be  may  also  make  a  If  ase  of  it  ior  term  of  years  or  for  life, 

where  she  joins  in  the  lease,  and  when  the  other  provisions 
of  tbe  3B  Hen.  8«  c  Hid.  are  complied  with.  This  statute 
CBttcte)  **  That  all  leases  to  he  made  of  any  lands,  tene- 
flseitts,  or  other  heneditaments,  by  writing  indented,  under 
seal,  fisr  team  of  years  or  for  term  of  life,  by  any  person  or 
persons  being  of  full  age  of  twenty  one  years,  having  an 
estate  •of  inheritance,  either  4n  fee  simple  or  in  fee  tail,  in 
their  own  right  or  in  right  of  their  wives*  or  jointly 
imA  thdir  wives,  of  an  estate  of  inheritance  made  before 
tbe  oovertnre,  or  after,  shall  be  good  and  effeetual  in  tbe 
law  agamst  the  lessors,  their  wives  and  heirs,  and  every  of 
them.'*  The  statute  then  proceeds  to  provide,  that,  '*  Furst, 
the  old  lease  must  he  expired,  surrendered,  or  ended  with- 
in one  jew  next  afler  the  making  of  the  new  lease.  Se- 
lOondly,  the  lands  leased  must  have  been  most  commonly 
kt  to  farm,  or  occupied  by  tenants  by  the  apace  of  twenty 
ynarsneathefore  the  lease  made.  Thirdly,  the  lease  must 
be  an  possession  and  not  in  reversion.  Fourthly,  the  lease 
must  not  be  made  for  a  period  exceeding  twenty-one  years 
or  tfame  lives.  ( 1 )  Fifthly,  the  lease  must  not  be  made  with* 

(1)  The  Irish  act  of  the  10  Car.  1.  c.  6.  gives  a  power  of  leasing  for  forty- 
one  years. 

o  9  Comyn.  Dig.  99.    1  Sid.  11.        p  Co.  Lit.  329  a. 
1  Bsc.  Ab.  302. 
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oat  impMBchmeiit  of  wart».  Suthly,  the  kiMC  must  reierve 
a  mit  amounting  to  aa  miiefa  or  more  than  had  been  acova^ 
tomablj  paid  within  twenty  years  next  before  the  making  of 
it  Seventhly,  the  wife  mast  be  a  party  to  nuch  Iease»  which 
most  he  by  indenture  in  the  namea  of  huaband  and  wife^ 
and  sealed  by  the  wife.  KighthJy,  the  rent  must  be  reaerved 
to  the  husband  and  wife,  and  to  the  heirs  of  the  wife»  ae? 
coriKng  to  her  estate  of  inheritance  in  the  bads  :  that  he 
ahaU  not  aliene  the  rent  or  any  part  of  it  for  a  longer  period 
tiian  during  the  coverture,  without  it  be  by  fine  levied  bj 
the  husband  and  wife,  but  that  the  same  shall  descend  or 
reTert  after  his  death  unto  sueh  persons  and  their  heirs  in 
such  manner  as  the  lands  so  leased  should  have  done  if  no 
aneh  lease  had  been  made." 

It  is  to  be  observed,  that  this  statute,  so  far  as  it  eon* 
cems  leases  of  the  wife's  lands,  relates  only  to  leases,  where 
the  rent  reserved  would  belong  to  the  heirs  of  the  wife 
alone,  and  not  to  the  heirs  of  husbaitd  and  wife.  As,  where, 
the  bashand  purchase  land  to  him  and  his  wife  and  their 
heirs,  and  afterwards  he,  without  his  wife,  lets  this  land 
for  sixty  years,  if  they  $h^*dd  so  long  live^  rendering  ^20l. 
per  annum  during  the  term ;  then  the  husband  dies,  and 
if  this  should  bind  the  wite  by  the  32  Hen.  8.  was  t)ia 
question.  And  itVas  held  by  three  justices  that  it  should ; 
because,  by  the  words  of  the  statute,  the  wife  is  appoiafed 
to  join  only,  when  she  hath  the  sole  inheritance  by  the  ap* 
pointmentof  the  rent,  to  be  reserved  to  the  heirs  of  the 
wife,  and  not  when  she  hath  a  joint  estate,  as  in  this  case ; 
and  then  clearly,  hy  the  body  of  the  act,  the  lease  by  the 
husband  solely  is  good,  and  the  proviso  does  not  extend  to 
it.  .  However,  Lord  Hobart,  one  of  the  Judges,  doubted, 
and  after  a  special  verdict,  the  matter  end^  by  arbitra^p 
tion."!  It  is  a  curious  fact,  that  in  this  case  no  observa** 
tion  w^as  made  by  the  (ourt  or  the  counsel  on  the  words^ 
if  they  should  so  long  live,"  which,  if  actually  in  the 
lease,  it  must  have  terminated  with  the  life  of  the  husband. 

q  Smith  v.  Tiiader,  Cro,  Car.  S2.    3  Bac.  Ab.  310. 
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Lease  void 
under  the 
statute, 
may  be^- 
lidat  the 
common 
law. 


Lease  by 
husband 
and  wife, 
though  not 
confbrma^ 
ble  to  the 
statute, 
good  at 
common 
law. 


As  the  decisions  which  have  been  had  on  tibte  aboTe  stih' 
tute  apply  as  well  in  most  instances  to  leases  made  by  eccle** 
siastical  persons,  and  to  the  ordinary  leasing  powers  granted 
to  persons-not  coming  within  the  meaning  of  the  statute,  as 
to  leases  by  husband  and  wife,  it  is  not  deemed  necessary 
to  detail  the  various  cases  which  have  arisen  on  this  subject. 
It  is  thought  to  be  sufficient  to  reier  the  reader  to  these 
authorities  generally,' as  the  learning  to  be  found  in  them 
does  not  belong  exclusively  to  a  treatise  professing  to  con- 
fine itself  solely  to  the  doctrines  to  which  the  relation  of 
husband  and  wife  has  given  rise. 

However,  although  a  lease  of  the  wile's  inheritance,  not 
containint^  the  qualifications  required  by  the  statute  of  the 
S2  lien.  8.  c.  28.,  would  be  defective  under  that  aet,  stiH 
it  may  be  valid  to  a  certain  extent  at  the  common  law. 
For  if  the  huHband  and  nife,  or  the  husband  alone,  either 
before  or  since  the  statute,  make  such  a  lease  of  her  lands, 
it  would  be  good  and  unavoidable  during  the  coverture. 
But  upon  the  termination  of  the  coverture  by  the  husband's 
death,  if  it  were  not  actually  void,  it  would  then  depend  on 
the  will  oi  the  wile,  whether  this  lease  should  be  avoided  or 
not.  If  she  dissent  Irom  the  lease  before  any  act  done 
by  her  after  her  husband's  death  to  affirm  it,  it  becomes 
void. 

And,  first,  where  the  lease  has  been  made  by  husband 
and  wife  of  the  wife's  estate,  though  not  made  in  conformity 
with  the  statute,  it  is  a  good  lease  of  both  during  the 
coverture,  and  may  be  pleaded  as  their  lease.^  But  if  she 
disag^e  to  the  lease  after  her  husband's  death,  it  will  be 
void  as  to  the  wife  ab  titilto,  and  she  may  pli^ad  nan  dimt- 
$erunt.^  And  by  this  subsequent  disagreement,  and  by 
relation  and  operation  of  law,  it  is  the  lease  of  the  hus- 
band only;"  For  the  joining  of  the  wife  in  such  a  lease 
gives  no  addhional  validity  to  it  ^  she,  being  under  cover- 
ture at  the  time,  and  not  n*t  juris^  is  still  at  liberty  to 


r  See  Mr.  Sugden's  Treatise  on 
Powers. 

0  9  Rep.  61  b. 
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express  her  dissent,  and  thereby  to  defeat  the  lessee's  inte- 
rest altogether. 

And  though  husband  and  wife  make  a  lease  for  years  of  Leue  ^ 
the  wife's  land  without  any  reseiTation  of  rent,  yet  this  has  ^  ^jf^ 
been  held  to  be  a  good  lease  by  them  both  dorinff  the  without  re^ 

^  ^  servation 

coverture,  and  that  the  wife,  after  the  husband's  death,  ofrent, 
ma7  affirm  the  same ,  for  as  the  husband  made  such  leaM  3^"<« 
at  first,  without  any  reservation  of  rent,  so  the  wife,  if  she 
thinks  fit,  may  continue  the  lessee  in  possession  after  her 
husband's  death  upon  the  same  terms.^ 

But  though  the  wife  may  avoid  a  lease  made  by  herself 
and  her  husband  of  her  lands  after  his  death,  yet  if  she  dies 
without  having  done  any  act,  #^ither  confirming  or  avoiding 
it,  the  person  claiming  paramount  to  her  cannot  avoid  it. 
As,  where  A.  and  B.  joint-tenants  for  their  lives,  A.  takes  C. 
to  husband,  and  husband  and  wife  by  indenture  lease  their 
moiety  for  twenty-one  years,  reserving  rent;  then  the  wife 
dies,  and  B.,  the  surviving  joint-tenant  would  have  avoided 
this  lease,  as  the  wife  might  have  done,  if  she  had  survived 
her  husband ;  but  it  was  adjudged,  that  the  lease  being 
only  avoidable  and  not  void,  quoad  the  wife,  by  her  death 
this  power  of  avoiding  it  is  gone,  and  cannot  be  transferred 
to  the  surviving  joint-tenant,  who  claims,  not  under  her, 
but  paramount  to  her,  and  then  the  lease  is  become  un« 
avoidable  during  the  life  of  the  other  joint-tenant ;  for  the 
lease  being  good  at  first,  the  wife's  disagreement  to  make  it 
void  was  more  necessary  than  her  agreement  was  to  make 
it  good,* 

Nor  can  the  wife  herself,  after  her  husbands  death  avoid 
a  lease  made  by  them,  if  she  takes  a  second  husband  who 
accepts  the  rent.' 

Also,  if  the  husband  alone  make  a  lease  of  his  wife's  land.  Lease  by 
it  will  be  good  durmg  the  coverture ;  but  it  seems  to  be  SS^^f  his 
questionable  whether  such  a  lease  would  not  be  void  after  wife'sland^ 

ffooddui^ 
mg  theco- 
V  Jackoon  y.  Mordant,  Cro.  Eliz.        w  3  Bac.  Ab.  208.     Smalman  v,    verturev 
112.     3  Bac.  Ab.  307.  Agburr.  .  gh,  Cro.  Jac.  417. 

X  3  Bur.  Ab.  308.    Dyer,  159. 
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the  death  of  the  husband,  and  incapable  of  being  confirmed 
by  the  wife's  acceptance  of  the  rent.  Indeed,  Kacon  in 
his  Abridgment,  says,  "  If  husband  seised  of  lands  in  right 
of  his  wife  makes  a  lease  thereof  for  years  by  indenture  or 
deed  poll  reserving  rem,  all  the  books  agree  this  to  be  a 
good  lease  for  the  whole  term,  unless  the  witie,  by  some  act 
after  her  husband's  death,  shows  her  dissent  thereto ;  for 
if  she  accepts  rent,  which  becomes  due  after  his  death, 
the  lease  is  thereby  become  absolute  and  unavoidable."^ 
However,  Serjeant  Williams,  in  his  note  to  W  otton  v.  Hele,^ 
shows  that  all  the  books  do  not  agree  in  the  above  posi- 
tion, for  that  some  of  these  cited  by  Bacon  do  not  prove  the 
position,  and  that  others  of  them  actually  disprove  it.  For 
instance,  in  Bro.  Acceptance,  10.  the  position  is,  that  if  a 
lease  be  made  by  husband  and  wife  of  the  wife's  lands  ren* 
dering  rent,  and  the  wife  accepts  rent  after  her  husband's 
death,  she  has  made  the  lease  good.  And  in  Co.  Lit.  45  b. 
it  is  said,  that  a  man  seised  in  right  of  his  wife,  together 
loiik  his  tuifBy  may  by  deed  indented  make  leases  agreeable 
to  the  statute  32  Hen.  8.,  all  of  which  were  voidable  at  the 
common  law.  These  are  authorities  to  show  that  leases 
by  husband  and  wife  are  not  void,  and  may  be  confirmed 
by  her  after  his  death ;  but  they  do  not  prove  that  leases 
by  the  husband  alone  may  be  rendered  valid  by  her  accep- 
tance of  rent.  In  Bro.  Leases,  24  ,  which  Bacon  cites  in 
favour  of  his  proposition,  it  is  laid  down,  that  if  a  husband 
seised  in  right  of  his  wife,  leases  her  lands  for  years^  and 
dies  within  the  term,  the  lease  by  his  death  is  void,  which 
directly  dispf^ves  the  position  it  is  cited  to  support.  The 
remaining  cases  cited  by  Bacon  in  support  of  his  position, 
are  Browning  v.  Beston^'  and  Jordan  v.  li^ikes;'  in  the  first 
of  which,  counsel,  in  his  argument,  says,  that  if  a  man  makes 
a  lease  for  years  of  his  wife's  land  and  dies,  the  lease  is  not 
Toid  before  entry  made  by  the  wife ;  and  the  second  case, 

y  1  Bac.  Ab.  302.  a  Plow.  1 37. 

a  8  Satind.  180  b,  b  Cro.  Jac.  332. 
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where  the  husband  made  a  lease  of  his  wife's  lands  for  five 
years  in  an  ejectment  for  trial  of  the  title,  and  died  before 
the  action  was  brought,  and  it  was  adjudged,  that  inasmuch 
as  the  wife  had  not  entered  after  her  husband's  death,  the 
lease  was  not  determined  or  rendered  void  by  that  event, 
but  voidable  only.  Such  are  the  cases  cited  in  Bacon,  to 
prave  that  a  lease  by  husband  alone  of  his  wife's  lands  is 
not  void  after  bis  death,  but  may  be  affirmed  by  her  ac- 
ceptance ot  rent.  However,  Serjeant  Williams  has  cited 
twoa*tthoritie8to  show  that  such  a  lease  would  be  void 
and  that  she  would  not  be  bound  by  the  acceptance  of 
rent ;  first,  in  Bro«  cui  invUOf  1.  Acceptance,  1.  S.  C,  that 
if  a  lease  be  made  by  the  husband  only,  and  he  dies,  and 
the  wife  accepts  rent,  the  acceptance  does  not  bind,  for  she 
was  not  privy. 

So  in  Bro.  Acceptance,  6.  it  is  observed,  that  if  husband  Lease  by 
and  wife  join  in  a  lease  of  the  wife's  land,  rendering  rent,  ak>n*of 
and  the  husband  dies,  and  the  wife  accepts  rent,  she  is  wife's  land 
bound  ;  but  it  is  otherwise  where  the  husband  alone  makes  wife'not 
a  gift  or  lease  reserving  rent,  and  dies,  and  the  wife  accepts  ^^""^  *»y 
rent ;  this  will  not  bmd  her  :  note  a  diversity  quod  nullus  con^  of  rent  af- 
tradixiU     So  in  Bro.  Barre   27.,  it  is  said,  "  that  if  the  bus-  d^ath' 
band  alone  leases  for  UJt  and  dies,  the  wife  cannot  bring 
an  action  of  waste,  because  she  is  not  privy  to  the  lease  ; 
and  hence  it  follows  that  the  wife,  by  acceptance  of  the  rent,    . 
where  she  was  not  a  party  to  the  lease,  shall  not  be  bound, 
if  it  was  a  lease  for  years^  but  may  enter ;  but  if  it  be  a 
lease  for  life,  she  is  put  to  her  cm  in  vUa.^^     So  that  the 
difference  as  to  the  effect  of  the  wife's  acceptance  of  rent, 
where  the  husband  has  made  a  lease  for  life,  and  where  for 
years,  is,  that  in  the   former  case  she  is  put  to  her  action, 
and  in  the  latter  she  may  enter,  but  in  neither  case  is  the 
lease  affirmed  by  the  acceptance  of  the    rent.     Serjeant 
'Williaoifl  suggests,  that  all  these  cases  may  be  reconciled 
by  distinguishing  between  leases  for  life  and  years  ;  that  in 
the  fonner  case,  as  the  estate  commenced  by  livery,  it  can 
only  be  avoided  by  entry  ;  but  that  in  the  latter  the  lease 
19  absolutely  ydid>  and  determuied  by  bis  death- 
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Difference 
between 
leases  by 
.husband 
and  wife, 
when  by 
deedaM 
when  by 
parol. 


However,  a  distinction  must  be  observed  between  leases 
by  husband  and  wife  of  the  wife's  inheritance,  when  they 
are  by  deed  and  when  by  parol ;  for  if  they  be  by  deed,, 
though  not  made  pursuant  to  the  statute,  still  they  are 
voidable  only,  and  may  be  affirmed  after  the  husband's 
death  ;^  but  if  they  be  by  parol,  they  are  void,  and  deter- 
mine absolutely  by  the  husband's  death,  and  cannot  be 
affirmed.^  And  the  reason  given  in  the  books  for  this 
difference  is,  that  the  wife's  assent  ought  to  appear  to  be 
given  at  the  time  when  the  lease  was  made,  which,  without 
some  deed  or  instrument  in  writing,  it  cannot  do  ;  and  ac- 
cordingly it  is  stated  in  Dyer'  to  have  been  the  opinion  of 
all  the  judges  of  that   day,  that  if  husband  and  wife  make 

a  lease  for  years  before  the  statute  32  Hen  8.  c.  28.  by 
parol  reserving  rent  to  them,  and  then  the  wife,  after  the 
husband's  death  accepts  the  rent,  this  will  not  prevent  her 
from  avoiding  the  lease,  if  it  were  not  by  indenture ;  be- 
cause her  assent  is  requisite  to  the  commencement  of  the 
lease,  and  this  can  be  done  only  by  deed.  And  the  same 
point  was  ruled  in  fValsai  v.  Heath  J  Bacon,  in  his  Abridg- 
ment, title  LeaseSy^  says,  "  This  seems  a  very  indifferent 
reason,  when  in  the  case  of  a  lease  for  years  by  the  bus- 
band  solelv  by  deed  her  assent  appears  not  at  all,  but  rather 
the  contrary,  and  yet  she  may  affirm  such  lease  (2),  if  she 
thinks  fit,  afler  his  death,  as  well  as  as  if  she  had  joined 
therein ;  therefore,  a  better  reason  for  this  distinction  seems 
to  be,  that  the  inheritance  and  rig^ht  of;he  estate  continu- 
ing still  in  the  wife,  notwithstanding  the  intermarriage,  if 
the  husband  does  nothing  to  discontinue  or  divest  that 
estate,  .all  charges  of  his  thereout  fall  off  with  his  death, 
which  determines  his  power  and  interest  over  the  estate  ; 


(2)  This  reasoning  is  grounded  on  the  suppoBition  that  a  lease  by  the  hu.<;> 
band  aUme  of  the  wife's  inheritance  wsr  voidahlo  only,  and  not  absohitcly 
Toid  on  the  death  of  the  husband  :  sed  vide  supra,  pp.  170,  17  J ,  and  Ser- 
jeant Wiliiams^s  note  (g),  to  2  Saund.  180  b. 
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but  a  lease  for  years  being  an  immediate  contract  for  or  dis- 
position of  the  land  itself,  if  the  same  appears  in  writing 
dulj  executed,  so  that  there  can  be  no  varation  or  deria- 
tion  therefrom  attempted  by  the  lessee  after  the  husband's 
death,  the  law  so  far  gives  countenance  to  such  lease  for 
the  encouragement  of  farmers  and  husbandman,  that  the 
same  shall  continue  in  force  till  the  wife's  actual  dissent  or 
disagreement  thereto,  but  because  there  can  be  no  such 
certainty  of  the  terms  of  a  parol  lease,  where  nothing  ap* 
pears  in  writing  to  manifest  them,  therefore  they,  like  other 
charges  of  the  husband,  fall  ofi^  and  drop  with  his  estate  or 
interest  therein."  (S) 

The  next  consideration  is  by  whom  voidable  leases,  made   wife  may 
by  husband  and  wife  of  her  inheritance,   may  be  cottfirmed  *^"^  ®' 
or  avoided.     The  husband  is  always  bound  by  a   lease  voidable 
executed  by  him  of  his  wife's  lands,  but  the  wife,  whether    ^^'* 
she  have  joined  in  it  or  not,  (unless  it   be  pursuant  to  the 
S2  Hen.  8.  c.    28,)  is  not  bound  by  it,   for  having  been 
a  married  woman  at  the  time  of  the  execution  of  it,  she  was 
incapable  of  contracting,  and  is  therefore  at  liberty,  when 
the  disability  is  removed,  to  avoid  or  affirm  this  contract^ 
if  it  be  capable  of  confirmation. 

7  he  same  power  of  affirming  or  avoiding  such  leases  Heir  and 
descends  upon  the  issue,''  or  heir'  of  the  wife.  So  a  sub*  wife  may 
sequent  husband  may  avoid  or  affii  m  a  voidable  lease  made  ^^*^  <>' 

^  J  avoid. 

by  the  wife  and  a  former  husband.     As  where  husband  and  subse- 

wife  made  a   lease  for  years,    by  indenture,  of  the  wife's  g"®^*  ^^^ 

land,  reserving  rent.     The  lessee  enters,  the  husband  be-  confinn  or 

fore  any  day  of  payment,  dies.     The  wife  takes  a  second  Hil  i^ 

husband,  and  he,  at  the  day,  accepts  the  rent,  and  dies.  i^Bde  by 

And  it  was  held,  that  the  wife   could  not  now  avoid  the  band  and 

lease,  for  by  her  second  marriage  she  transferred  her  power  J^^Js.^^^^' 
of  avoiding  it  to  her  husband,  and  his  acceptance  of  the 
rent  binds  her,  as  her  own  before  such  marriage  would 

(3)  By  the  statute  of  frauds,  no  paix)!  Icafle  is  good  for  a  longer  period 
than  three  years. 

h  Jeffery  v.  Guy,  Yelv.  78.  i  Vaughan,  4(n 
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have  done  :  for  he,  by  the  marriage,  succeeded  into  thcf 

power  and  place  of  his  wife  ;    and  what  she  might  have 

done,  either  as  to  affirmiDg  or  avoiding  such  lease  before 

marriage,  the  same  the  husband  may  do  after  the  marriage.^ 

Conuflee  of      ^  ^^^^  lease  also  may  be  avoided,  not  only  by   the  wife 

fine  levied  hernelf  aftet  her  husband's  d'^ath,  and  by  any  after-taken 

and  wife,     husband,  and  by  her  heir  or  issue ;  but  the  conusee  of  a 

may  avoid   gQg  levied  by  husband  and  wife  of  the  Jan'ds  after  the  void 

void  lease  ^ 

made  of  lease  has  been  made,  may  avoid  it  As  where  a  man  seised 
Morothe  ^^  lands  in  right  of  his  wife,  makes  a  lease  for  years  thereof 
fine.  by  parol,  and  then  he  and  his  wife  levy  a  fine  to  a  stranger, 

and  die,  it  was  adjudged,  that  the  conusee  of  the  fine 
should  avoid  this  lea^^e,  for  being  made  by  parol  only,  it 
was  absolutely  void  as  to  the  wiie  ;  so  that  no  acceptance 
or  act  of  hers  after  his  death  could  make  it  good,  and  then 
the  conusee,  who  came  in  wholly  by  the  wife,  shall  take 
advantages  thereof^  as  the  wife  herself  should  have  done  : 
for  the  husband's  joining  in  the  fine  was  only  for  con- 
formity, for  the  whole  estate  and  inheritance  passed  from 
the  wife,  and  nothing  from  the  husband  ;  and  of  void  acts, 
and  when  they  begin  to  be  so,  strangers  may  have  the 
benefit.  *  But  where  the  husband  and  wife  made  a  lease 
for  ninety-nine  years  of  the  wife's  lands,  and  af^er  joined  in 
levying  a  fine  of  the  teversion  to  a  stranger.  Bacon,  in  his 
Abridgment,"*  states  it  to  be  the  better  opinion,  '^that  the 
counsee  of  the  fine  should  hold  subject  to  this  lease:  for 
being  by  indenture,  it  was  not  absolutely  void,  but  only 
voidable  by  the  wife  after  her  husband's  death  ;  and  then 
when  she  joins  in  a  fine  of  the  reversion  before  her  time  of 
election  for  avoidance  thereof  comes,  this  destroys  her  own 
power  of  election,  because  now  she  has  nothing  more  to  do 
with  the  estate ;  and  it  cannot  transfer  a  like  power  of 
election  to  the  conusee,  because  that  was  a  thing  merely  in 
action,  and  peculiar  to  the  wile,  in  regard  to  her  cover* 

k  Dyer,  159.    Roll    Ab.    475.  I  3  Bac.    Ab.     307.    Harvey  v. 

Bol.  Bep.  172.  Thomaa,  Cro.  EUz  216. 
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tore,  and,  consequent! v,  the  lease  is  become  absolute,  and 
the  conusee  shall  hold  subject  thereto." 

•  Such  are  the  persons  wSo  may  confirm  or  avoid  the  leases  ^?*'J^? 

of  the  wile's  lands  made  by  husband,  or  by   husband  and  sea  may  be 

wife.     The   acts  by  which  leases  merely  voidable  may  be  ^    "" 

confirmed,  are,  acceptance  ol'  rent,"   or  any  proceeding  for  beconfinn- 

the  recovery  of  it,  as  an  action  of  covenant  for  it,  an  avowry  ceptLwe 

for  it,  ejectment  for  non-payment  of  it.     So  if  there  be  no  of  rent 

rent  reserved,  the  acceptance  of  fealty"   will  confirm  it.  piJJJ^jng 

An  action  gainst  the  lessee  for  waste  will  also  operate  as  a  lor  the  re- 

^  covery  of 

confirmation.^  "  it. 

It  has  been  decided,  however,  that  if  the  lease  by  husband  Leam  bv 
and  wife  of  her  lands  be  executed  merely  as  a  security  for  and  wife, 
money,  that  her  payment  of  interest  after  her  husband's  ^y  ^*y  ^^ 
death,  will  not  confirm  the  lease  ,  as  where  the  husband  and  not  con- 
wife  seised  in  right  of  the  wife  of  a  share  of  the  new  river  paymentof 
water,  made  a  mortgage  by  way  of  lease  for  one  thousand  intercat  by 
years,  by  deed  without  fine,  reserving  a  peppercorn  rent ; 
husband  died,  on  which  the  wife  received  the  profits  and  paid 
the  interest ;  and  now  the  mortgagee  filed  his  bill  of  fore- 
closure, insisting  that  the  lease,  not  being   void,  but  only 
voidable  by  the  feme  after  her  husband's  death,  and  she 
having,  when  discovert,  paid  the  interest,  the  same  amounted 
to  an  election  in  her  to  affirm  the  lease  ;  but  the  Master  of 
the  R  )lls  said,  in  this  case  there  ought  to  have  been  a 
fine,  it  being  the  inh<'ritance  of  the  wife  if  there  had  been 
a  rent  reserved,  the  acceptance  of  such  rent  by  the  wife, 
when  discovert,  would  have  affirmed  the  lease  ;  but  here  is 
no  acceptance,  and  the  lease  is  of  an  incorporeal  thing,  out 
of  which  rent  could  not  well  be  reserved  :  wherefore,  the 
lease  expiring  by  the  death  of  the  husband,  the  mortgage 
is  also  thereby  determined,  and  nothing  remaining  to  fore- 
close.    The  bill  was  accordingly  dismissed,  but  without 
costs.*)     But  if  the  wife  had  re-delivered  the  deed  alter  the 

« 

n  Doe  on  the  demise  of  Collins  q    Drybatter  v.  Bartholomew,  2 

V.  Weller.  7  T.  Rep.  478.  P.  Wms.  127.     See  Mr.  Roper's  ob- 

o  3  Bac.  Ab.  307.  servations  on  this  case  in  his  let  vol. 

P  Ibid,  137. 
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deatb  of  her  husband,  or  had  done  acts  amounting  to  a  re-* 
delivery,  that  would  have  amounted  to  a  confirmation  of  it 
As  inCarter  v.  Stmpham^'  where  husband  and  wife  seised  in 
her  rig^t  demised  by  way  of  mortgage  for  ninety-nine  years 
the  inheritance  of  the  wife.  A4'ter  the  death  ot  the  husband^ 
the  wife  surrendered  to  the  executors  of  the  nK>rtgagee  the 
house  which  was  part  of  the  mortgaged  premises,  and  desir-* 
ed  the  tenants  to  attorn  to  the  executors  and  pay  their  rent 
fo  them.  An  ejectment  on  the  title  was  afterwards  brought 
by  the  widpw  for  a  house  in  lx>ndon,  part  of  the  mortgaged 
premises,  on  the  ground  that  the  deed  of  a  married  woman 
was  void.  The  jury  found  for  the  defendants,  considering 
the  facts  proved  amounted  to  a  gufficie^t  confirmation  by 
the  wife;  and  the  Court  above  concurred  with  the  jury. 
Lord  Mansfield,  proving  by  authority,^  that  where  a  first 
delivery  is  void,  as  in  case  of  a  married  woman,  the  second^ 
after  her  husband's  death,  is  good  ami  effei  tual ;  and  that 
a  delivery  need  not  be  in  any  precise  form  of  words,  but 
that  there  may  be  circumstances  which  will  be  equivalent  to 
a  delivery.* 

The  acts  by  which  voidable  leases  may  be  avoided,  where 
no  act  has  been' done  to  confirm  them,  are,  entry,  ejectment 
on  the  title,  trespass,  or  aay  other  proceeding  den\ing  the 
right  of  the  lessee-  So,  if  an  action  be  brought  against  the 
wife  or  any  person  claiming  under  her,  where  there  has 
been  no  confirmation  of  it,  upon  any  of  the  covenants  in  the 
lease,  nan  dmnint  may  be  pleaded,"  which  would  seem  to  be 
a  complete  avoidance  of  the  deed. 

But  though  such  leases  noay  be  avoided  by  the  wife  if 
she  survive  her  husband,  yet,  if  he  survive,  he  cannot  avoid 
them,  because  they  are  valid  leases  to  the  extent  of  his  in- 
terest in  the  lands,  and  are  binding  on  him :  he  has  an 
interest  in  the  rents  and  profits  of  the  wife's  estate  so  long 
as  they  both  live  ;  and,  therefore,  so  long  his  lease  of  them 
will  be  good.  He  may  also  have  tin  interest  in  them  during 
hte  own  life,  as  tenant  by  the  curtesy',  and   his  lease  may 


r  Cowper,201. 
RPerk.  Sec.  154. 
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te  so  lon^  Talid ;  but  even  though  he  should  not  be  tenant 
by  the  curtesy,  *  his  lease  made  during  the  marriage  wiS 
cotilinufe  to  be  good  af^er  his  wife's  death,  agaiAst  the  ledsei 
and  all  those  claiming  under  him,*  until  the  persons  entitled 
to  the  inheritance  make  an  entry :  as,  where  a  woman, 
tenant  in  tail,  having  issue  by  a  foimer  husband,  after  his 
death,  married  a  second  husband,  and  they  by  indenture, 
jcrihed  in  a  lease  fof  years  o/  the  wife's  lands,  rendering 
tbAU  aftd  then  the  wife  died  without  issue  by  the  second 
husband  ;  so  that  he  was  not  entitled  to  be  tenant  by  the 
cttrtedy ;  yet  it  was  held,  that  till  the  issue  by  the  first 
huAbiind  entered,  this  lease  remained  good,  and  therefore, 
tbfl  husband  there  recovered  in  an  action  of  covenant  against 
the  lessee  upon  issue  found  for  him,  that  there  was  no  entry 
mttde  by  the  wife's  issue,  because  till  then  the  lease  was 
still  subsisting,  and  colisequently  the  lessee  bound  by  his 
covenants  in  such  lease.^  In  like  manner,  where  a  man 
seised  of  land  in  right  of  his  wife  makes  a  lease  for  years^  . 
rendering  rent,  and  then  his  wife  dies  without  having  had 
issue  by  hini,  whereby  he  is  not  tenant  by  the  cmtesy, 
but  his  estate  determined^  yet  he  may  avow  for  the  rent  till 
the  heiir  hath  made  his  actual  entry,  because  the  lease  was 
at  first  good,  and  drawn  out  of  the  seisin  of  the  wife ;  and, 
therefore,  till  the  entry  of  the  heir,  remains  good  between 
the  lessor  and  lessee ,  so  that  the  lessee  mar  maintain  ah 
action  of  covenant,  and  the  lessor  distrain  and  avow  for  th^ 
rent,  till  the  heir  hath  entered. "^ 

Although  the  wife  has  no  power  during  the  coverture  by  wife  may 
herself  to  afienate  or  charge  her  estate  so  as  to  destroy  her  **"  ^^^^ 
husband's  interest  therein,  yet  she  may  bar  herself  and  her  rc«t  in  her 
Virs  of  their  interest  in  her  inheritance  by  a  fine  levied  Sj'ffiM*'* 
solely  by  herself  without  her  husband,  if  he  do  not  enteih  levied  eole- 
and  avoid  the  cfctate  of  the  conusee,  because  she  was  exa-  self/  ^^ 
mined,  and  has  the  power  of  the  land.* 

V  Tebr.  7a    Jeflfery  v.  Guy,  3  Bac.        x  Mw  Portington'a  case,  10  Rep. 
Ab.309.  43  a. 

I  y^  Vaughan,  46.    3  Bac  Ab.  309. 
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Httsband         The  wife  and  her  heirs  are  estopped  bj  this  jfine,  to  claioi 

im7(]^feat    <^7  iiang  in  the  land,  and  cannot  be  admitted  to  say  she 

fineleried    ^^s  covert  against  the  record,>   but  the  husband  may  enter 

or  her  e«-     and  defeat  it,  either  during  the  coverture,  to  restore  him  to 

SvertST.'  **^*  freehold  he  held  jure  tiarorit,    or  after   her  death  to 

restore  himself  to  his  tenancy  by  the  curtesy,  because  no 

act  of  a  feme  coveH  can  transfer  that  interest  which  the 

intermarriage  has  Tested  in  the  husband.     But  if  the  bus- 

band  avoids  the  fine  during  the  coverture,  the  wife  and  her 

heira  shall  never  after  be  bound  by  it.' 

Wife  bar-         It  is  also  said,  that  if  the  wife  alone  suffer  a  common 

"^  ™!i      recovery  of  her  own  land,  it  will  be  a  bar,  until  it  has 

common  "^  '  '  . 

recovery      been  avoided,  but  Rolle  in  his  Abridgment  expresses  a  doubt 

soflerea  by  ..       . .  _ 

heralono     respecting  lt.» 

dunngco-        ^nd  the  wife  may  not  only  defeat  her  own  and  her  hus- 

verture.  ^  •' 

8ed  ftt.  band's  interest  in  her  estate  of  inheritance  by  these  acts, 

Husband  which  he  may  afterwards  avoid,  but  also  she  may  put  an 

barred  of  ^^  ^^  ^uch  estate  by  an  act,  for  which  he  can  have  no 

all  interest  remedy.     As  if  she  be  attainted  of  felony  before  the  birth 

m  her  lands      -.  , 

by  her  at-    of  issue  Capable  of  inheriting  the  estate,  the  lord  by  escheat 

felony[  1^   ^^J  ^^^^^  ^^^  P^^  ^"^  ^^^  husband      But  if  the  felony  be 

fore  the       committed  after  such  issue  has  been  bom,  the  lord  may 

issoe.         not  put  out  the  husband,  for  then  he  has  completed  his 

title  to  an  estate  for  life.  ^     On  the  birth  of  the  issue  the  hus« 

band  becomes  tenant  to  the  lord,  and  therefore  his  interest 

cannot  be  defeated  by  escheat  for  the  felony  of  his  wife. 

Husband         ^^^  though  the  wife  may  destroy  her  own  and  her  hus- 

does  not      band's  interest  in  her  estate  of  inheritance  by  her  attainder 

wife*8int6-  of  felony,  yet  if  thehusband  be  attainted  of  felony,  he  does 

LTd^b*'    not  thereby  affect  her  interests ;  he  merely  forfeits  his  own; 

his  attam*    for  by  his  felony  the  king  gaineth  no  freehold,  but  a  pernancy 

of  the  profits  during  the  coverture,  and  the  freehold  remaui- 

eth  in  the  wife,*= 

y  Hob.  225.     7  Cok.  Rep.  8.  b  Co.  Lit.  351  a. 

z  Co.  Lit.  46  a.  c  Ibid, 

a  1  Rol.  Ab.  347.  9  Com.  Dig.  97. 
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The  husband  may,  however,  forfeit  jtiot  only  his  own,  Wife's  in- 
but  his  wife^s  interest  in  her  estate  of  inheritance  by  his  her  esute 
neglect ;  as  if  a  feme  be  enfeoffed  either  before  or  after  ^[^^"^j, 
marriage,  reserving  a  rent,  and  for  default  of  payment,  a  felted  by 
re-entry,  in  that  case  the  laches  of  the  baron  shall  dis«  hogi^^, 
herit  the  wife   fdr  ever."^     In  like  manner,  if  a  woman  has 
a  right  to  land,  and  takes  husband,  the  laches  of  the  hus- 
band to  make  claim  binds  the  wife.     As  if  tenant  for  life, 
remainder  to  a  woman,  levy  a  fine,  and  the  woman  takes 
husband,  who  does  not  enter  within  five  years  after  levying 
the  fine,  the  wife  shall  be  bound  by  the  fine  and  non-claim.^ 


d  Co.  Lit.  246  b. 
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CHAPTER  II. 

OF  THE  HU$BAND'a  INTEREST  IN  HIS  WIVE's  ESTATE  OF  INHI^- 
RITAIfCE  AFTER  BER  DECEASE,  VIZ.  TENANCY  BY  TlfE  t  URTEaT, 
ITS  HATUBEy  INCIPENT8,  AND  THE  MO^ES  BY  WaiCJI  IT  MAT 
BE  BARRED. 

to 

The  first  chapter  of  this  book  haa  described  the  interest 
which  the  husband  acquires  by  marriage  in  his  wife's  estate 
of  inheritance' durinj^  (Ae  coverture;  his  interest,  however, 
does  not  always  termfnate  with  her  life,  but  may  be  ex- 
tended beyond  this  period ;  for  if  he  survive  her  he  may 
have  entitled  himself  to  the  continued   enjoyment  of  her 
inheritance  for  his  own  life,  although  there  have  been  no 
contract  to  this  effect;  and  this  new. estate  is  termed  a 
b^'Se*^^      tenancy  by  the  curtesy.    Tenant  by  the  curtesy  ol  England 
cartesy.       18,  where  a  man  marries  a  woman  seised  of  an  estate  of 
inheritance,  that  is,  of  lands  or  tenements  in  fee  simple,  or 
fee  tail,  and  has  by  her  issue,  born  alive,  which  was  capable 
of  inheriting  her  estate,  and  the  woman   afterwards  dies  in 
his  lifetime.     In  thb  case   he  shall  hold   the   lands  during 
his  life,  as  tenant  by  the  cuitesy  of  England."     This  estate, 
though  called  a  tenancy  by  the  curtesy  of  England,  is  not 
peculiar  to  this  country,  for  the  benefit  of  it  is  extended  as 
weD  to  Ireland  and  Scotland.^ 
S«W»  o^         There  are  four  preliminary  events  requisite  to  the  corn- 
must  be  in  plctiou  of  this  title,  viz  marriage,  seisin,  issue,  and  death. 
noJm kw    ^^^  marriage  which  would  be  a  necessary  qualification  to 
only.  the  constitution  of  this  estate,  must  be  valid.     With  respect 

to  the  second  event,  viz.  seism,  it  is  an  ingredient  essential 
to  the  completion  of  this  title,  that  the  wife  should  have 

a  2  Black.  Com.  126.  Co.  Lit.  29  a.       b  3  Black.  Com.  126.    Co.  tit.  80  a. 
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been  actniO;  seisecly  that  is,  in  deed,  and  not  inei<ely  in 
law.  Afl»  if  a  man  die  seised  of  lauds  in  tVe  simple,  or  fee 
tiul  genera]>  and  these  lands  descend  to  his  daughter,  and 
she  takes  a  husband  and  has  issue,  and  dies  before  any  • 
entry,  the  husband  shall  not  be  tenant  by  the  curtesy,  and 
yet  in  this  case  she  had  a  seisin  in  law  ;  but  if  she  or  her 
buaband  had  during  hex  life  entered,  he  should  have  been 
tenant  by  the  curtesy/  And  the  reason  giyen  by  Lord 
Coke,  that  a  man  ahall  not  be  tenant  by  the  curtesy  of  a 
seisin  in  law,  is,  that  an>  issue  of  the  wife  wouU  not*  be 
capable  of  inheriting  the  estate  from  Aer,  but  must  esake 
himself  heir  to  the  person  last  aciunlltf.  seised."*  However,  ^eism  in 
a  seiinn  in  deed  by  the  wife  ia  necessary  only,  when,  as  ne^lsuy, 
Lord  Coke  expressed  it,  "it  maybe  attained  unto;''^  if  ^f  ^""P^^^- 
an  actual  seisin  be  impracticable,  then  the  want  of  it  shall 
not  bar  the  husband's  right  to  this  tenancy.  As  wbevea 
man  seised  of  an  adrowson,  or  rent  in  fee,  has  issue  a 
daughter,  who  is  married^  and  has  issue,  and  be  dies  seised. 
The  daughter,  belore  the  rent  became  due,  or  the  ehureh 
became  Yoid«  also  dies ;  the  husband  shall  be  tenant  by  the 
curtesy,  though  his  wifife  had  hut  a  seisin  in  law/  And  the 
reason  given  by  Lwd  Coke  for  such  a  heisin  being  sufficient 
under  these  circumstances  is,  because  the  husband  could 
by  no  ifldustrjr  attain  to  any  other  seisin. s  Etmpoimiiu 
cxcuiiU  kgem.  However^  Perkins  •  says,  the  hwsbaiid  shaU 
have  curtesy  in  av  ad^owt-on.  though  he  suflers  the  ordinary 
to  present  by  lapse  on  an  avoidance  in  his  wife^s  lifetine  ;  a 
position  at  variance  with  L^rd  Coke's  doctrine,  that  where 
the  husband  should  by  industry  have  acquired,  a  aewm  in 
dc^d,  and  had  neglected  to  do  so,  he  could  not  he  tenant 
by  the  curtesy.  But,  if  the  wife  be  tenant  in  common,  the 
possession  of  her  co-tenant  is  equivalent  to  a  possession  by 

c  Co.  Lit.  29  a.    Co.  Lit.  40  a.  g  Co.  Lit.  15  b.  29  a. 

d  Co.  Ut.  40  a.  8  Rep.  36.  h  Perkins,  468. 

e  Co.  Lit.  29  a.    Co.  Lit.  40  a.  i  7  Vin.  1 50. 
fCo.Lit.  29«. 
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However,  if  a  man  seised  oi  a  manor  to  which  an  ad- 
vowson  is  appendant,  dies,  having  issue  a  daughter,  who 
takes  husband,  has  issue,  and  dies  before  entry  into  the 
manor,  it  seems  that  the  husband  shall  not  be  tenant  by  the 
curtesy  either  of  the  advowson  or  of  the  rents  incident  to 
the  manor,  because  he  had  not  seisin  of  the  principal. i 

When  it  is  said  that  a  seisin  in  deed,  during  the  wife's 
life,  is  requisite  to  entitle  the  husband  to  a  tenancy  by  the 
curtesy,  it  is  not  to  be  understood  that  an  actual  entry  is 
necessary  to  constitute  such  a  seisin,  for  if  the  land  be  in 
leasefor  years,  the  husbund  may  be  tenant  by  the  curtesy 
without  any  entry,  or  even  without  receipt  of  rent,  the  pos- 
session of  the  lessee  for  years  being  deemed  the  possession 
of  husband  and  wife.  And  so  it  was  ruled  .by  Lord  Hard-- 
wicke  in  the  case  of  De  Grey  v.  Richardson.^  In  this  case 
certain  lands,  on  which  there  were  leases  for  years  existing, 
and  an  arrear  of  rent  due,  descended  on  the  wife  of  the 
defendant,  Plampin  Richardson,  as  tenant  in  tail  general. 
She  died  three  months  after  the  first  gale  of  rent  became 
due,  having  had  issue  two  children,  but  never  having  en- 
tered into  the  posscbsion  of  the  lands,  or  received  any  part 
of  the  rents.  It  was  contended  on  this  ground,  on  the 
part  of  her  eldest  son,  that  his  father  was  not  entitled  to 
be  tenant  by  the  curtesy.  The  Chancellor  in  his  judgment 
relied  on  a  passage  in  Coke  Littleton  to  prove  that  the 
possession  of  the  lessee  for  years  is  the  possession  of  hus- 
band and  wife,  because  it  proved  that  such  a  possession, 
without  receipt  of  rent,  was  so  far  an  actual  seisin  of  the 
brother  as  to  make  hb  sister  his  heir.  The  passage  is 
thk)  **  If  the  father  maketh  a  lease  for  years,  and  the 
lessee  entereth  and  dieth,  the  eldest  son  dieth  during  the 
term  before  entry  or  receipt  of  rent,  the  youngest  son  of 
the  half  blood  shall  not  inherit,  but  the  sister,  because  the 
possession  of  the  lessee  for  years  is  the  possession  of  the 
eldest  son,  so  as  he  is  actually  stisnd  of  the  fee  simple,  and 


j  Hargrave'B  note,   163.,  Co.  Lit.  20  a. 
k  3  Atk.  469. 


•  IN  wife's  GSTATG  of  inherit 4NCE.  18S 

consequently  the  sister' of  the  who)e  blood  is  to  be  faeir.^ 
And  his  Lordship  shovired  by  a  subsequent  passage  of  the 
same  author,"*  that  the  case  of  tenancy  by  the  curtesy  was 
much  more  favourably  considered  than  a  possessia  fratriSf 
such  as  *^ficit  soror^m  esse  hctredt^m ;  "  from  which  he  ar- 
gued, that  if  the  possession  of  the  lessee  would  give  an  ac- 
tual snsin  to  the  eldest  son,  so  as  to  exclude  the  younger 
son  of  the  half  blood  from  the  inheritance,  and  to  let  it 
descend  to  the  sister  of  the  whole  blood,  d  fartioriy  would 
a  similar  possession  be  such  a  seisin  as  would  entitle  a  hus- 
band to  be  tenant  by  the  curtesy. 

The  birth  of  issue  is  also  necessary  to  give  the  husband  Birth  of 
a  right  to  the  tenancy  by  the  curtesy.     This  issue  must  be  *"®"®- 
born  alive,  ot  which  its  crying  is  not  an  essential  proof ;  born  alive ; 
tor,  as  Lord  Coke  observes,  ^^  Peradventure  it  may  be  born 
dumb."°     It  must  also  be  of  the  human  species,  for  if  the  "»<*  of  the 
wife  be  delivered  of  a  monster,  this  is  no  issue  in  law  ®     But  species. 
a  mere  deformity   in  any  part  of  his  body  will  not  bring 
him  within  this  description,  for,  if  he  have  a  human  shape, 
it  will  be  sufficient,  p     But  though  it  should  be  bora  deaf 
and  dumb,  or  be  an  idiot,   still  it  is  lawul  issue  to  make 
the  husband  tenant  by  the   curtesy. "^     The  issue  must  also  Must  be 
be  born  in  the  lifetime  of  its  mother.     If  she  die  before  it  {jfeSiieS'^ 
comes  into  life,  the   husband  cannot  be  tenant  by  the  cur-  themother. 
tesy,  for  ibis  title  ought  to  commence  with  the  birth  of  the 
issue,  and  be  perfected  by  the  death  of  the  wife.     But  if 
the  wiie  die  before  the  birth  of  the  child,  then  the.  child 
could  not  be  said  to  have   been  born  during  the  marriage, 
nor  in  the  lifetime  of  the  wife,  and  therefore  the  husband 
could  not  allege  in  pleading,  as  he   ought,  that  he  had  issue . 
during  the  mariage/ 

This  issue  must  not  only  be  born  alive  in  his  mother's  JJSabk  of 
lifetime,  and  be  of  tne  human  species,  but  it  must  also  be  jnhent- 
such  as  is  capable  of  inheriting  the  wile's  estate  ;  for  if  mother's 

estate. 

1  Co.  Lit.  15  a.  o  Co.  Lit.  29  b.  Painc's  case,  8 

m  Co  Lit.  15.  b.     .  Rep.  34. 

n  Co.  Lit.  29  b.  Paine's  case,  S        p  Ibid. 
Rep.  34.  q  Ibid. 

r  Ibid. 
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Iatid$  be  given  to  a  womafi  und  the  heira  male  of  her  body, 
she  takes  a  husband  and  has  issue  a  daughter  only  and 
dies,  he  shall  not  be  tenant  by  the  curtesy^   because  the 
daughter  by  no  possibility  could  inherit  the  mother's  estate 
^^^Ld^  f  ^°        Iftnd/     And  even  though  the  issue  should  exactly  an- 
felony  be-    swcf  the  description  of  heir  to  whom  the  lands  were  limited, 
of'iM '7**     still  it  may  not  be  capable  of  inheriting  them,  and  there^i 
husband      fore  cannot  qualify  the  husband  to  he  tenant  by  the  curtesyt 
tenuuby    Asifthe  wife  seised  of  lands  or  tenements  in  fee  be  at* 
the  cur-       tainted  of  felony  before  the  birth  of  issue,  although  she  has 
issue  afterwards,  her  husband  shall  not  be  tenant  by  the 
curtesy,  because  such  issue  dever,  was  capable  of  inherit- 
ing ^     But  if  the  issue  were  born  before  the  attainder  of 
the  wife,  although  such  issue  never  could  afterwards  inhe* 
rit  to  her,  such  subsequent  event  rendering  hfan  incapable, 
yet  the  husband  shall  be  tenant  by  the  curtesy,  because  the 
issue  when  born  might   by  possibility   have   inherited  to 
her." 
Imidaterial       However,  it  is  immaterial  at  what  period  of  the  corerture. 
whether      the  issue  capable  of  inheriting  was  born,  whether  it  be  be* 
born  before  fot^  OT  after  the  descent  of  the  lands  upon  the  mother,  or 
desMnt^f   ^l^^^^**  «^  ^he  time  of  such  descent  the  issue  be  living  or 
the  hindfl.    dead.     As  if  a  man   seised  of  lands  in  fee  hath  issue  a 
daughter,  who  taketh  husband   and  hath  issue,  the  father 
dieth,  the  bus^mnd  enters,  he  shall  be  tenant  by  the  cur« 
tesy,  albeit  the  issue  was  had  before  the   wife  was  seised,* 
And  even  if  the  issue  should  die  in  the  lifetime  of  the  wife'tf 
father,  before  any  descent  of  the  land,  still  the  husband 
would  be  tenant  by  the  curtesy.^     Even  if  the  wife  be  seised 
in  fee,  and  be  disseised,  and  ihen  have  issue,  and  the  wife 
die,  the  husband  shall  enter  and  hold  by  the  curtesy.' 
Husband         As  the  husband  may  be  tenant  by  the  cmtesy,  though 
mmtbythe  ^^^  iasuG  be  dead,  it  follows  that  he  ma}  have  this  tenancy, 

<^«»y»      ftftc**  the  estate  out  of  which  it  b  derived  has  been  deter- 
after  the 

8  Co.  Lit  29  b.  Paine'8  case,  8       v  Co.  Lit  29  b.    P&ine's  case,  8 
Rep.  34.  Rep  34. 

t  Co.  Lit.  40  a.  w  Ibid 

11  Ibid.  X  Co.  Lit  30  a. 
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wxmd.     S»  where  a  main  takes  a  wife  seised  of  an  estate  ^^^^^« 
toii  geueraly  and  has  issue*  which  issue  dies,  and  the  wife  eeuteoat 
dies  without  aoy  other  issue,  yet  the  husband  shall  he  tenant  ^d^iyed!^ 
by  the  curtesy  ^though  the  estate  tail  is  detennined,  be- 
cause be  was  entitled  to  be  tenant  per  Ugem  JlngUa  before 
the  estate  in  tail  was  spent,  and  for  that  the  land  reinaaa- 
eth.^     For  the  husband's  tenancy  is  not  deriyed  merely  j 

out  of  the  estate  aI*  the  wife,  hut  is  cueated  by  the  law  by 
privilege  and  benefit  of  law  tacitly  annexed  to  the  gift  of  i 

ibe  estate  tai.' 

The  birth  ot  issue  QH>able  of  inberitiag  Ae  wife's  estate  '^^^^J 
if  Hbe  period  at  which  the  tenancy  by  the  curtesy  com*  sy  initiate. 
menoes.     By  this  event  tbe  husband  has  acquired  an  in* 
dboale  title  to  this  interest,  which  requires  nothing  furdite 
f<Nr  its  perfection  except  the  death  of  the  wife  ;  even  before 
ber  death  he  was  stiled  tenant  by  tbe  curtesy  mUiait^  so  I 

60  BQon  as  the  child  was  bom,  and  was  considered  to  be  te-  I 

nant  to  some  extent  and  for  some  purposes :  for  instance, 
After  issue  had,  he  then  became  tenant  to  the  lord,  and  wee 
obliged  to  do  homage  alone.''    So  if  the  husbMid  and  w4fe  '  I 

be  seised  in  fee  of  a  seigniory  in  tbe  right  of  bis  wife,  and  ' 

have  not  had  issue,  the  husband  shall  not  receive  homage 
alone  ;  but  if  he  have  had  issue  by  bis  wife,  ithen  be  shall  i 

receive  homage  alooe  during  the  life  of  his  wife,  because 
he,  by  having  of  issue,  is  entitled  to  an  estate  for  term  of  i 

his  own  lifo,  in  his  own  r^ht,  and  yet  is  seised  ki  fee  m  #ie 
right  of  his  wife;  soasbeis  not  a  bare  tenant  for  Ufe.^  I 

AAer  the  death  of  his  wife  he  sitatll  neither  receive  ikh*  do  | 

homage,  having  then  but  a  bare  tenancy  for  life.^  In  Kke 
manner,  if  after  issue  bom  the  husband  make    a  feoff-  i 

ineirt  in  fee,  and  the  wife  dieth,  the  feoffse  shall  bold  it  J 

during  the  life  of  the  husband,  and  the  heir  of  the  wVt  shall  i 

not  during  his  life  recover  it  in  Mir  etij  in  vita^  for  it  could  j 

not  be  a  forfeiture,  for  that  the  estate  at  the  time  of  the 
feoffment  was  an  estate  of  tenancy  by  tbe  curtesy  initiate  and 

y  Co.  Lit.  30.  b  Co.  Lit  67  a.  ^ 

z  8  Rep.  36,    Paine's  case.     .  c  Ibi<f. 

a  Co.  Lit.  .30  a. 
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not  consummate.^  i   So  Lord  Chief  Justice  Hale  states  in  his 
manuscripts  that  the  husband  cannot  use  th«*  title  of  his 
wife's  dignity  before  issue  born,  but  afterwards  he  may.* 
What  It  has.  been  already  shown  triat  a  mau  aball  have   cur- 

noT^mU  *®^y  of  an  estate  in  fee  simple  or  fee  tail,  of 'which  his  wife 
of  curtesy,  was  seised  during  the  marriage  ;  but  he  cannot  have  curtesy 
Not  bare  of  a  bare  right  or  title,  nor  of  a  Teversion  or  remainder, 
titles;  nor  expectant  upon  any  estate  of  freehold,  unless  the  particular 
aretrernon  estate  bo  determined  or  ended  during  the  coverture.'    it 

or  romam-  -^        n 

der  expeo-  would  Seem  from  the  above  note  of  Lord   Hale,  that  his 
ertate'or^  Lordship  considered  a  title  of  honour  admitted  of  curtesy, 
freehold,     but  Mr.   Hargrave  shows^  that  doubts  have  been  enter- 
tained on  this  subject,  and  that  no  formal  judgment  has 
been  as  yet  pronounced  upon  it.     He  says,  ^^he  cannot 
learn  that  there  have  been  any  claims  of  dignities  by  curtesy 
since  Lord  Coke's  time  ;  and  from  the  want  of  modem  in- 
stances  of  such  claims,  and  from  some  late  creations,  by 
which  women  have  been  made  peeresses,  in  order  that  the 
families  of  their  husbands  might  have  titles,  and  yet  the  hus- 
bands themselves  continue  commoners,  it  seems  as  if  the 
prevailing  notion  was  against  titles  of  hopour.^' 
Hatband         In  the  time  of  Lord  C^oke  the  law  was,  that  there  could 
nant  by  the  ^c  no  tenancy  by  the  curtesy  of  an  use,''  that  is  of  an  estate 
ciutei^  of    q(  which  the  wife  had  not  a  leiral  seisin,  but  now  it  is  settled 
ihat  such  a  tenancy  may  be  of  a  trust  as  well  as  of  a  legal 
estate.     The  first  case  on  this  point  was  SweetappU  v.  Btn- 
d^  where  W.  B.  devised  SOOi.  to  his  daughter  Mary, 
to  be  laid  out  by  her  executrix  in  lands,  and  settled  to  the 
only  use  of  her  daughter  ^ary  and  her  children,  and  if  she 
died  without  issue,  the  lands  to  be  equally  divided  between 
her  brothers  and  sisters  then  living.     The  plaintiff  married 
the  lq;atee  and  had  bsue  by  her,  and  she  and  her  child 
bdng  both  dead,  and  the  money  not  laid  out  in  land,  the 

d  Co.  Lit.  30  a«  h  Co  Lit  29  a.     Hai^gravc's  notr, 

eHargrave>8  note,  167.     Co.  Lit.    165. 
39  b.  i  8  Raith.  Vern.  536. 

f  Go.  Lit.  5K9  a. 
g  Nota^  167.    Co.  Lit.  89  b. 
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husband  prayed  by  his  bill  that  .he  might  have  either  the 
money  laid  out  in  lands  and  settled  on  him  for  life,  as  being 
tenant  by*  the  curtesy,  or  that  he  might  have  the  interest 
of  the  money  during  his  life.  It  was  decreed  by  the  Lord  . 
Keeper  W  right,  that  the  money  was  to  be  considered  as 
land,  and  the  husband  was  entitled,  to  the  interest  thereof 
as  tenant  by  the  curtesy,  because  if  it  had  been  an  imme- 
diate devise  of  land,  the  wife  would  have  been  tenant  in 
tail,  and  consequently  her  husband  would  have  been  tenant 
by  the  curtesy  J  However,  this  decision  was  afterwards 
disapproved  of  by  Sir  Thomas  Clarke  in  Burgess  v.  WhecUe* 
The  doctrine  laid  down  in  this  case,  namely,  that  a  husband 
is  entitled  to  be  tenant  by  the  curtesy  of  a  trust  estate,  was 
afterwards  relied  on  in  the  subsequent  cases  of  Olwayv. 
Hwison^  and  ^ViiUams  v.  fVray,^  althoagh  the  point  itself 
did  not  arise  in  them.  The  next  decision  on  the  question 
was  in  fVutis  v.  BaU^^  where  one  seised  of  lands  in  fee  had 
two  daughters,  and  devised  his  lands  to  trustees  in  fee,  in 
trust  to  pay  bis  debts,  and  to  convey  the  surplus  to  his 
daughters  equally.  The  younger  daughter  married  and 
died,  leaving  an  infant  son  and  her  husband  surviving.  The 
eldest  daughter  filed  a  bill  for  a  partition,  and  the  only 
question  was,  whether  the  husband  of  the  younger  should 
have  an  estate  for  life  conveyed  to  him,  as  tenant  by  the 
curtesy.  The  above  case  of  Sweetapple  v.  Bmdon  was 
relied  on  for  the  husband,  and  Lord  Chancellor  Cowper 
decreed,  ^'  that  trust  estates  were  to  be  governed  by  the 
same  rules,  and  were  within  the  same  reason,  as  legal 
estates ;  and  as  the  husband  should  have  been  tenant  by 
the  curtesy  had  it  been  a  legal  estate,  so  should  he  be  of 
this  trust  estate,  and  if  there  were  not  the  same  rules  of 
property  in  all  courts,  all  things  would  be,  as  it  were,  at 
sea,  and  under  the  greatest  uncertainty.'*  And  in  Chaplin 
V.  ChapUn''  Lord  Chancellor  Talbot  said  <'  he  took  it  to  be 

j  1  Black.  Rep.  138.    1  Eden's  C  1  S  Vera.  680. 

C  197.  ml  P. Wins.  108. 

k  2  Vem.  585.  n  3P.  WinS.«34- 
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settled,  that  the  husband  should  be  tenant  by  the  curtesy  of 
a  trust." 
HuBband         It  18  also  settled  that  the  husband  may  be  tenant  by  the 

may  be  r  •  j    ^ 

tenant  by  cuitesy  Of  an  equity  of  redemption.  This  point  was  de- 
Jftl^  mS?  cidcd  for  the  first  time  in  the  case  of  Cashorru  r.  Scaffe,^ 
^ofre-  where  the  wife,  pr  vious  to  her  marriage,  mortgaged  part 
demption.  ^f  facr  freehold  premises  to  the  defendant  for  900«.  The 
bill  was  against  the  mortgagee  and  the  liusband  for  an  ac- 
count. The  husband  contended,  that  having  had  issue  by 
his  wife  he  was  entitled  to  an  estate  for  life,  as  tenant  by 
the  curtesy,  subject  to  the  mortgage  of  the  defendant, 
Scarfe.  The  cause  was  first  heard  before  Sir  Joseph  Jekyl*, 
who  decreed  against  the  claim  of  the  husband.  There  was 
an  appeal  from  this  decree  to  Lord  Hardwicke,.  before 
whom  it  was  insisted,  that  the  wife  never  had  any  actual 
estate  in  the  mortgaged  prembes  during  the  coverture,  but 
only  a  power  in  her  to  reduce  the  estate  into  her  possession 
again  by  paying  off  the  mortgage ;  but  his  Lordship  held 
that  an  equity  of  redemption  had  always  been  considered  as 
an  estate  in  the  land,  for  it  might  be  devised  or  entailed 
with  remainders,  and  therefore  could  not  considered  as 
a  mere  right  only,  but  such  an  estate  whereof  there  may  be 
ft  seisin,  and  that  the  person  entitled  to  the  equity  of  re- 
demption is  considered  as  the  owner  of  the  land,  and  a 
mortgage  in  fee  is  considered  as  personal  assets :  that  the 
interest  of  the  land  must  be  somewhere ,'  that  it  could  not 
be  in  the  mortgagee,  because  he  could  not  by  a  devise  of 
all  his  lands,  tenements,  and  hereditaments,  pass  the  mort- 
gage in  fee,  unless  the  equity  of  redemption  had  been  fore- 
closed ;  and  that  consequently  the  interest  must  be  in  the 
mortgagor.  Hb  Lordship  also  said,  he  was  of  opinion 
that  there  was  in  this  case  such  a  semn  of  the  equitable 
estate  in  the  wife  as  was  equivalent  to  an  actual  seisin  of  a 
freehold  estate  at  the  common  law ;  that  it  was  often  de^- 

o  1  Atk.  603.     See  Ld.  Hard-    delev  ▼.  Lord  Clinton,  9  Jac  k, 
Wicke'8  judgment  in  this  case,  in-    WalK.  194. 
ieited  in  a  potato  Locd  Cholmon* 
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cided  that  a  husband  ahall  be  tenant  bj  the  cortesy  of  the 
equitable  estate  of  the  wiie ;  and  therefore,  that  he  OD^ht  to 
be  BO  in  the  present  case. 

Tenancy  by  the  curtesy  has  all  the  incidents  which  be*  incidents 
loB^tothe  tenancy  for  life.     This  tenant  is  entitled  to  all  cybytho 
the  profits  of  the  lands  during  his  life,  and  he  and  his  under-  ^^"'^^y- 
lessee  may  take  all  the  estovers  and  botes  necessary  for  tbig 
eajoymeot  of  them.p     His  executors  and  underlessees  are 
also   entitled  to  emblements :  on   the  other  hand,  he   is 
piinishabie  fcfr  waste,"}  and  liable  to  keep  down  the  ui:  ;rest 
of  all  charges  on  the  inheritance,  to  which  it  was  suoject 
at  the  time  of  the  marriage/ 

The  acts  by  which  the  husband's  interest  in  his  wife'^i  Acts  of 
estate  of  inheritance  during  her  life  may  be  barred  orde-  ^^^^ 
stroyed^  have  been    already  enumerated,    viz.  the  wife's  he  niay 
attainder  before  issue    bornf  the  husband's  attainder,  his  i^yby 
laches,  &c«  &c.     Such  acts  would  of  course  also  prevent  |^^<^^- 
the  tenancy  by  the  curtesy.     But  even  though  the  wife 
should  have  died  sebed  o(  an  estate  of  inheritance,  and 
bavii^  had  issue,  capable  of  inheriting  it,  and  although  her 
husband  may  have  been  seised  of  it  jointly  with  her  in  her 
right,  still  he  may  by  an  act  in  her  lifetime  have  disqualified 
himself  from  holding  as  tenant  by  the  curtesy.     As  <Sa  man  By  feoff. 
seised  of  land  in  the  right  ol  his  wiie,  makes  a  fe60ment  ^^^  ^^ 
in  fee,  and  then  the  estate  is  made  back  to  the  wife,  ^e 
is  thereby  remitted,  and  yet  he  shall  never  be  tenant  by 
curtesy."^     These  are  the  words  of  Hobart,  from  which 
it  does  not  appear,  whether  it    be  material  at  what  tim^  the 
feoffment  is  made,  i.  e.  before,  pr  after  the  birth  of  issue* 
In  yiner,°  however,  it  is  stated,  that  if  ^*  husband  makes 
c&scontinuance  of  his  wife's  land    and  takes  back  his  estate 
to  him  and  his  wife,  by  which  his  wife  is  remitted,   they 
have  issue^  the  wife  dies,  husband  shall  not  be  tenant  by 
the  curtesy,  for  he  has  extinguished  his  future  right  by 
livery."    From  this  authority  it  would  appear  that  if  the 

p  3  Black.  Com.  122.  8  See  Book  II.  Ch.  I. 

q  S  Black.  Com.  283.  t  Hob.  338. 

riAik.606.  nTViii.  150. 
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feoffment  be  before  issue  born,  the  husband  would  be  barred 

of  his  curtesy.     But  in  the  account  given  of  the  same  case 

in  Brooke's  Abridgment,'  it  ap^  earK-that  one  Judge  was  of 

opinion,  that  the  husband  shall  be  tenant  by  the  curtesy, 

because  the  wife  was  remitted,  and  the  other  Judges  were 

of  opinion,  that  he  should  not  be  tenant  by  the  curtesy, 

because  tlie  kusba$ui  was  not  remitted,  and  per  the  feoffment 

gives  the  right^  which  be  has  or  might  have.     However^ 

Lord  Coke  states  the  forfeiture  of  tenancy  by  the  curtesy 

by  feoffment  in  this  way  :  ^^  A  man  is  entitled  to  be  tenant 

by  the  curtesy,  and  maketh  a  feoffment  in  fee  upon  con<^ 

didon,  and  entereth  for  the  condition  broken,  and  then  his 

wife  dieth,  he  shall  not  be  tenant  by  the  curtesy,  because 

albeit  the  state    given  by  the  feoffment  be  conditional, 

yet  his  title  to  be  tenant  by  the  curtesy,  was  exclusively  ab-i 

solutely  extinct  by  the  feoffment,  i'or  the  conditiqn  was  not 

annexed  to  it''*'     When  Lord  Coke  says,  in  this  passage, 

that  a  man  entitled  to  be  tenant  by  the  curtesy,   forfeited  it 

by  a  feoffiifent,  he  must  mean,  having  a  title   inchoate  by 

the  birth  of  issue,  for  before  that  event  he  has  no  title  ;  and, 

if  thiei  be  his  meaning,  the  inference  would  be,  that  if  the 

feoffment  was  made  before  issue  bom,  it  would  not  be  a 

forfeiture  of  his  tenancy  by  the  curtesy,  he  not  having  any 

titletoitat  the  time. 

LimHa-        •The  preceding  part  of  this  chapter  explains  the  nature 

tions  of  an  ~  of  the  tenancy  by  the  curtesy,  and  enumerates  the  various 

inheritance  ways  by  which  it  may  be  hatred  or  forfeited,  where  the 

^ted"""     wife  has  been  seised  of  an  estate  of  which  this  privelege  is 

wan,  by      an  incident.     It .  remains  to  be  stated,  *  by  what  modes  an 

husband      estate  of  in  heritancc  may  be   limited  to  a  married  woman, 

**"  »o*      out  of  which   her    husband  shall  not  be  entitled  to  hfa 

have  cor-  , 

tesy.  curtesy.     It  has  been  already  shown,  that  the  husband  is 

entitled  to  this  estate,  whenever  the  wife  had  a  les^al  estate 
of  inheritance  during  the  coverture,  and  has  had  issue  by 
him  capable  of  inheriting  it ,  and  that  the  same  privilege 
has  been  extended  to  an  equitable  estate  of  inheritance, 

V  Bro.  Abr.  Tenant  by  the  Cinlesy,  6. 
w  Co  Lit  30  b. 
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A  distiDCtioii,  however,  is  to  be  observed  between  these 
two  species  of  inheritance,  name}},  that  tenancy  by  the 
curtesy  is  an  uicident  so  inseparably  connected  with  the 
legal  inheritance  of  a  married  woman,  that  it  cannot.be 
severed  from  it  by  any  cortdition  annexed  to  the  estate  at 
its  creation,  while  an  equitable  estate  of  inheritance  may  be 
so  moulded  as  to  effectually  prevent  the  husband  of  the 
inheretriz  from^  having  this  interest.     For«   if  there  be  a 
limitation  of  a  legal  estate  to  a  woman  and  her  heirs,  with 
a  condition  annexed  that  her  husband,  after  issue,  shall 
not  be  tenlint  by  the  curtesy,  he  shall  notwithstanding  be  « 
entitled  to  it :  for  such  a  condition  is  void,  being  repugnaut 
to  the  nature. of  the  gift,  of  which  curtesy  is  one  of  the 
incidents.^    But  if  there  be  a  gift  of  an  equitable  estate  of  Devise  of 
inheritance,  accompanied  by  an  express  provision  that  the  ^^^  of 
husband  shall  not  be  tenant  by  the  curtesy,  a  court  of  inhentaoce 
equity  will  enforce  a  compliance  with  the  intention  of  the  ried  wo- 
donor.     And  so  it  was  ruled .  in  Betmet  v.   Dam,^  where  JJ^i**" 
J.  S.,  having  married  his  daughter  to  a  tradesman,  devised  proTiSng 
lands  in  lee  to  her  for  her  separate  use,  exclusively  of  her  husba^ 
husband,  to  hold  the  same  to  her  and  her  heirs,  and  that  ^^^  not 

»>*  tenant 
her  huiband  shonUd  not  be  tetytfU  by  the  curtesy^  nor  have  these  by  the  cat- 

lands  for  his  life,  in  case  he  survived  his  wife,  but  that  they  iJ'^,Jit^' 

should  go  upon  his   wife's  death  to  her  heirs ;  and  the 

Master  of  the  Rolls  held  that  the  husband  was  a  trustee  for 

the  separate  use  of  the  wife,  and  that  though  after  her  death 

be  might  be  tenant  by  the  curtesy,  yet  he  should  be  but  a 

trustee  for  the  heirs  of  the  wife. 

And  where  a  testator  devises  an  estate  to   a  married  Where  the 

trusts  of  a 

woman  in  terms  which  would  give   her  the  equitable  in-  devke  are 

heritance  upon  trusts,  from  the  nature  of  which  it  is  mani-  SSToIe'^' 

fest  that  lus  intention  Was  to  exclude  the  husband  fr^ma  intent  of 

tenancy  by  the  curtesy,  if  these  trusts  be  not  executed^  is,  thaTtibe 

but  executory  only,  a  court  of  equity  wiir  decree  such  a  ^h"^"?^*^ 

conveyance  as  will  make  the  wife  only  tenant  lor  life*   so  ahailnotbo 

as  to  comply  with  the  wish  of  the  devisor  to  exclude  the  bus-  *****"*  ^^ 

T  Mildmay's  case,  6  Rep.  41.  y  9  P.  Wms.  316. 
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the  cnrto-    {nmj  f^Q)  ^qj  interest  in  tfae  iande  aAer  ber  decease*     ^ 

ST.  too  con*  , 

veyance      ID  Roberts  V,  Discuelij'^  wbere  there  was  a  devise  lo  tnisteas 

^VdiM^   to  convey  io  tfae  testator's  daughter  for  the  term  of  her 

ouchmtent.  natural  Ufe,  and  so  as  she  alone,  or  sach  person  as  ahe 

should  appoint,  should  take  and  receive  the  renta  and  pro«> 

£ts  thereof,  and  so  as  her  husband  nras  not  to  intermeddle 

therewith,  and  from  and  after  her  decettse,  in  trust  for  the 

hc^  of  the  body  of  the  said  daughter  for  ever.     The 

pvmcipal  question  was,  Whether  ^e  trust  was  executed 

or  executory  ?  for  il'it  was  executed,  the  daughfer  was  the 

tenant  in  ta3,  and  her  husband  entitled  by  the  curtesy,  Ae 

contrary  if  executory  only.     Lord    Hardwtcke  conaidered 

^  trust  as  executory,  that  the  whole  direction   fell  up<m 

the  Court,  and  that  they  were  to  tfirect  how  the  parties 

were  to  ocNDvey.     That  the  Court  had  talien  much  greater 

fiberties  in  the  construction  of  executory  trusts,  than  where 

the  trusts  were  actually  exeeuted,  and  the  point  which  had 

governed  them  had  been  the  intention  of  the  te$taU>r>     That 

if  4)he  wife  bad.  been  entitled  to  an  estate  tail,  the  husband 

must  have  been  entitled  to  be  tenant  by  the  curtesy.     Not- 

whhetanding,   the   Court  by    their  authority    might  have 

pfe^ented  the  husbcmd  from  meddling  with  the  rents  and 

fMNJfitB'during  the  fife  of  the  wife.     That  as  it  was  plainly 

tlie  intention  of  the  testator  that  the  husband  should  hare 

no'OianBerof  benefit  from  t^ie  estate,  either  in  the  lifetime 

of  the  wife  or  after  her  decease,   (for  immediately  on  the 

decease  of  the  wife  it  was  to  be  conveyed  in  trust  for  the 

heirs  of  her  body)  the  husband  of  consequence  was  absphudy 

ezctaded ;  for  a  tenancy  by  the  curtesy  depended  abwohUely 

on  an  estate  tai].     And  his  Lordship,  therefore,  decreed  the 

esMetobe^eonveyedto  the  eldest  son  of  the  daughter  and 

the  heirs  of  his  body,  with  remainder  .to  the  second  son  and 

the  heirs  of  his  body. 

At  one  time  it  was  considered  that  a  devise  io  a  woman 

of  an  estate  of  inheritance,  accompained  by  a  direction  that 

tfae  rents  and  profits  should  be  paid  to  her  separate  use, 

z  1  Atk.  607. 
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^xclosm  of  herb'ittband,  wonid  in  itself  be  an  effisctiiftl 
bar  to  hia  daim  to  a  tenancy  by  the  ouitesy ;  for  vhioh 
Lord  Hardwicke  gives  this  reason  in  Hearle  r.  Ore$itbuiikj^ 
that  the  profits  being  given  tp  the  separate  use  of  the  wife^ 
alie  is  thereby  made  a/eme  9ole ;  and,  therefore,  that  the  hus- 
band eoald  have  no  legal  seisin  during  the  coverture  :  be 
ccwdd  neither  come  at  the  possession  nor  the  profits.  Nor 
4BiOttdd  he  have  en  equitaUe  seista,  for  that  would  be  direotly 
contrary  to  the  father's  JBtentioo.  and  neither  in  law  Mr  in 
eqmty  was  the  husband  tenant  by  the  curtosy. 

However,  his  Lordship  expressed  an  opinion  directly  the  Tnut  of  tn 
reverse  of  this,  cm  the  efiect  of  a  devise  to  the  wife  fiwr  her  ShSiunce 
separate  use  on  the    husband's  right  to  curte^;    for  in  forgemnAe 
BohcrU  v.  DisBuell^^  his  Lordship  is  reported  to  have  saidt  ^  wo- 
**  If,  therefore,  a  trust  estate  is  not  such  a  one  as  is  sufficient  ^^^  ^^^ 

not  Dtat 

to  bar  the  husband  of  his  tenancy  by  the  curtesy,  the  next  husband's 
question  will  be,  Whether  the  devise  to  the  wife  for  her  {J^  curt^^ 
separate  use  will  bar  him  ?  I  am  of  opinion  it  will  not,  be-  sy. 
cause  here  is  a  sort  of  seisin  in  the  wife."  •  So  that  hia 
Lordship,  in  one  case  considered  the  receipt  by  the  wife 
>of  the  rents  to  her  separate  use  a  sufficient  seisin  to  entitle 
the  husband  to  curtesy  ;  and,  in  the  other  case,  that  it  was 
not  a  difierence  incapable  of  being  reconciled.  But  it  has 
been  lately  decided,  in  conformity  to  Lord  Hardwicke's 
first  opinion,*^  that  a  trust  of  an  estate  to  a  married  woman 
'  for  her  separate  use  does  not  prevent  the  husband's  tenancy 
by  the  curtesy.  This  decision  was  pronounced  by  the  Vice- 
chancellor  Sir  John  Leach,  in  Morgan  v.  Morgan^^  where 
previous  to  marriage  part  of  the  estate  of  the  wife  was 
conveyed  to  trustees  in  trust,  for  the  separate  use  of  the 
wife  for  life,  with  power  to  her  to  appoint  the  fee  by  deed 
or  will,  and  for  want  of  appointment,  in  trust  for  her,  her 
heirs  and  assigns.  'The  question  was,  Whether  the  hus- 
band, who  had  survived  his  wife,  was  entitled  to  be  tenant 

a  3  Atk.  695.  c  Roberts  v.  Dixwell,  1  Atk.  606. 

b  1  A(k.  607.  d  5  Mad.  408. 
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by  the  curtesy  of  this  estate.     The  plaintiff,  who  was  the 

son  and  hen*  of  the  wife,  relied  on  the  observations  of 

Lord  Hardwicke  in  Hearle  v.   Greenbank^  as  an  authority 

directly  in  point  against  the  claim  of  the  husband.     But 

the  Vice-Chancellor  said,  that  as  the  two  conflicting  opinions 

of  Lord  Flardwicke,  in  the  cases  of  Hearle  ▼.  Chrunbankf^ 

and  Roberts  v.  DixweU^^  could  not  be  reconciled,  recourse 

Tnwt  of  an  must  be  had  to  principle  and  analogy.     That,  as  at  law, 

Shcffituice  where  the  wife,  during  the  coverture,  issebedof  anestate 

for  the        of  inheritance,  the  husband  having  had  issue  by  her  capable 

*  uw^a       of  inheriting  the  estate,  is  entitled  to  the  curtesy ;  so  where 

-married       ^^  ,^^  jg  seised  of  an  equitable  estate  of  inheritance,  and 

woman,  *    ^ 

does  not      has  issue  capable  of  inheriting  it,  the  husband  is  equally 

^^^  entitled  to  the  curtesy.     That  in  this   case  she  had  an 

tmiancy  bj  equitable  estate  of  inheritance,  notwithstanding  the  rents 

sy.  and  profits  were  to  hm  paid  to  her  separate  use  for  life. 

That  by  the  receipt  of  the  rents,  she  was  seised  of  the 

estate,  and  having  issue  capable  of  inheriting,  the  husband 

must  be  entitled  to  the  curtesy. 

e  3  Atk.  716.  g  1  AtH.  606, 

flbid. 
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CHAPTER  III. 

OV  TU£  wife's  interest  IN  THE  HUSBAND's  ESTATE  OF  INilE- 
BITANCE  AFTER  HIS  DECEASE,  VIZ.  DOWER,  ITS  NATURE  AND 
INCIDENTS,  AND  THE  MODES. BY  WHICH  IT  MA7  B^  PREVENT- 
ED AND  FORFEITED^. 

1*HE  mterest,  which  the  husband  has  in  the  wife's  estate 
of  inheritance  during  her  life,  and  after  her  decease,  is  the 
subject  of  the  preceding  chapters  of  this  book.     If  the 
wife  suiTive  her  husband,  she  also,  by  the  common  law, 
may  have  an  interest  in  his  estate  of  inheritance,  which  b 
called  her  dower.     Littleton  describes  this  estate  in  these  Tenancy  in 
terms :  "  Tenant  in  dower  is  where  a  man  is  seised  of  cer-  thT^m- 
tain  lands  or  tenements  in  fee  simple,  fee  tdl  general,  or  as  monlaw. 
heir  in  special  tail,  and  taketh  a  wife,  and  dieth,  the  wife, 
after  the  decease  of  her  husband,  shall  be  endowed  of  the 
third  part  of  such  lands  and  tenements  as  were  her  hus- 
band's at  any  time  during  the  coverture,  to  have  and  to 
hold  to  the  same  wifie  in  severalty  by  metes  and  bounds  for 
term  of  her  lite,  whether  she  hath  issue  or  no,  and  of  what 
age  soever  the  wife  be,  so  as  she  be  past  the  age  of  nine 
years  at  the  time  of  the  death  of  her  husband,  otherwise 
she  shall  not  be  endowed." 

It  appears  by  the  above  passage  that  by  the  common  law  Dower  by 
the  wife  shall  have  only  the  third  part  of  the  tenements  ^m?"^ 
which  were  her  husband's  during  the  marriage,  but  by  the 
custom  in  some  places  she  may  have  the  half,  and  in  others 
the  whole  for  her  dower,  and  in  all  these  cases  she  shall  be 
called  tenant  in  dower.^  By  the  custom  of  Gavelkind,  the 
wife  shall  be  endowed  of  the  moietyi  so  long  as  she  keeps 

a  Co.  Lit.  31  a.  b  C<^.  Lit.  33  b. 
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herself  sole,  and  without  child,  which  she  cannot  waive  and 
take  her  thirds  for  her  life,  for  in  that  case,  consuetiido  toUU 
ctmmunem  legem.'  By  the  custom  of  the  town  of  Salop, 
also,  the  wife  shall  have  a  moiety  of  socage ;  but  if  her 
husband  has  socage  and  chivalry,  the  wife  shall  have  only 
a  third  part.*^  The  old  law  was,  that  no  greater  assignment 
could  be  made  in  those  cases  than  of  a  third  part,  but  less 
might.® 

There  are  two  other  kinds  of  dower,  viz.  dower  adastium 
eeeletw,  and  dower  ex  assensu  patrU.  There  was  another 
species  called  dower  dt  la  plus  betUe^  but  the  act  which 
abolished  the  military  tenures,  has  necessarily  put  an  end 
to  this  title  :  the  first  is,  where  a  man  of  full  age,  that  is,  of 
otfe-and-tWenty  years,  seised  in  fee  simple,  who  shall  be 
married  to  a  woman,  and  when  he  cojneth  to  the  chtirch 
door  to  be  married,  there  after  the  marriage  has  been  so- 
lemtiized,  he  endoweth  the  woman  of  the  whole  land,  or 
of  the  half  or  other  lesser  part  thereof,  and  there  openly 
doth  declare  the  quantity  and  the  certainty  of  the  land 
which  she  shall  have  for  her  dower.  In  tliis  case,  the  wife, 
after  the  d6ath  ot  her  husband,  may  enter  into  the  said 
quantity  of  lahd  of  which  her  husbaud  endowed  her  without 
any  assignment.' 

Dower  by  the  assent  of  the  father  is,  where  the  father  is 
seised  of  tenements  in  fee,  and  his  son  and  heir-apparent, 
when  he  b  married,  endoweth  his  wife  at  the  church  door 
of  parcel  of  his  father's  lands  or  tenements  with  the  assent 
of  his  father,  and  assigns  the  quantity  and  parcels.*  The 
two  latter  species  of  dower  are  assigned  after  the  marriage 
ceremony  has  taken  place,  and  are  valid  without  any  deed, 
because  the  husband  cannot  make  a  deed  to  his  wife  ;•»  be- 
sides, she  may  enter  after  the  death  of  her  husband  without 
any  assignment,  because  the  demand  of  dower  b  certain  in 
these  cases,'  but  when  the  demand  b  uncertain,  as  in  writs 


c  Co.  Lit  33  b. 
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of  dower  at  the  eommon  kw,  sh*^  ahaiH  not  take  it  witfaout 
B8i%nm€lut  J    As  marriage,  seisin  of  tbe  wife,  iisue,  and  the  j^uisites 
death  of  the  ivife,  are  neeessarj  events  to  complete  the  Bumnuuk^ 
tenancy  by  the  curtesy,  so  marriage,  seisin  of  the  husband,  of  Ui©  title 
and  his  death,    are  requisite    for   the    consummation   of 
the  title  of  dower/    The  birth  of  issue  is  not  necessary,  for  issue  not 
whether  the  wife  have  had  any  or  not  is  immateria],^  <^-toper^a 
ofatmmstance  in  whieh  tenancy  in  dower  differs  from  a  ^■'r* 

■       .  .  1  .        .  .  claim  to 

tenaaey  by  the  curtesy,  and  has  an  advanti^e  over  it.  dower. 

The  qaalifiHsations  of  the  widow,  which  are  necessary  to  WooMadi- 
gi?e  her  a  title  t9  dower,  are  first  to  be  considered.     She  ^^^^* 
must  have  been  the  lawfVil  wife  of  the  deceased  husbandi  ^nturwwnu^ 
out  of  whose  lands  she  claims  this  estate.     And  not  only  able. 
must  A»  hate  been  lawfully  married,  but  the  marriage  muett 
have  continued  andissolved  till  the  hnsoand's  death,  for  if 
they  have  been  divorced  a  vinctUo  matrtmotm  she  cannot 

be  endowed.*     But  a  divorce  a  mensa  tt  ihorO  does  not 

*  « 

disqualify  h^r.°>     She  must  also  have  been  the  wife  of  a  wife  of  a 
person  who  at  the  time  of  the  marrie^e  was  of  sound  mindj  JJ^^Ii 
as  a  man  of  unsound  mind  is  incapable  of  contracting,'^  >u8  mind  at 
although  in  the  time  of  Lord  Coke  the  law  was  held  to  be  the  mw- 
otherwise  ^    She  must  also  have  arrived  at  the  age  of  nine  ^\/^' 
at  the  time  of  her  husband's  decease  i  if  she  be  of  this  age^  wife  not 
it  is  immaterial  at  what  age  she  was  married,  or  how  young  ^^!^^i^|^  ^^ 
her  husband  was  when  he  died,  albeit,  as  Lord  *  oke  says,  age  of  nine 
he  were  but  lour  years  old,  she  shall  be  endowed.?     How.  J^J^hu^ 
ever,  a  marriage  between  persons  of  thi^  immature  period  of  band's 
life  was  accounted  valid  only  quoad  doiem^  that  is,  only  so 
&r  as  to  give  a  widow,  who  had  been  thus  married,  a  right 
to  dower.     For  the  woman  was  incapable  of  consenting 
before  twelve,  and  the  man  before  fourteen,  and  if  either  incapable 
should  disagree  at  the  a^e  of  consent,  the  marriage  would  fng*to*^"^' 
be  void,  althouffh  if  tbe  husband  should  die  before  he  at.  marriage 

^  before 

i'  Ca  Lit.  37  b.  n  d  Black.  1 30. 

Co.  Lit.  30  b.  iect,  38.  o  Co.  Lit.  31  a. 

1  Co.  Lit.  33  b.  V  Co.  Lit.  33  a. 
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tiiined  his  age  of  fourteen,  the  marriage  would  be  lawfu^i 
and  the  wife's  title  to  dower  would  be  complete.  And 
although  she  is  not  dowable  until  her  age  of  nine,  yet  she  is 
conditionally  dowable,  t.  e,  if  she  attain  this  age  before  her 
husband's  decease;  so  much  so,  that  if  he  aliene  his  land,  and 
then  after  the  alienation  the"  wife  attain  her  age  of  nine 
years,  and  after  the  husband  dies,  she  shall  be  endowed.^ 

Seisin  of  the  husband  is  also  a  necessary  ingredient  to 
perfect  the  widow's  right  to  dower.  However,  it  is  not  ne« 
cessary  that  he  should  have  had  a  seisin  in  fact,  a  seisin  in 
law  will  be  sufficient.  As  where  lands  or  tenements  de- 
scend to  the  husband,  before  entry  he  hath  but  a  seisin  in 
law,  and  yet  the  wife  shall  be  endowed,  albeit  it  be  not 
reduced  to  an  actual  possession/  And  the  reason  given 
by  Lord  Coke  for  a  seisin  in  law  by  the  husband  being 
sufficient  to  entitle  his  wife  to  dower,  while  a  seisin  in  deed 
is  requried  to  entitle  the  husband  to  curtesy,  is,  that  **  it 
lieth  not  in  the  power  of  the  wife  to  bring  it  to  an  actual 
seisin,  as  the  husband  may  do  of  his  wife's  land,  when  he  is 
to  be  tenant  by  the  curtesy."* 

But  although  seisin  by  the  husband  is  necessary  at  some 
period  of  the  marriage,  still  it  need  not  be  a  continual 
seisin,  for  if  he  aliene  the  land,  the  wife  shall,  notwithstand- 
ing, have  her  dower  out  of  it,  even  in  the  hands  of  the  ali-^ 
enee.  If,  however,  the  alienation  take  place  as  a  mere  ex- 
change of  lands,  the  widow  shall  not  be  endowed  of  the 
lands  given  and  of  the  land  taken  in  exchange,  and  yet  the 
husband  was  seised  of  both.^  So,  if  the  husband's  seisin 
be  instantaneous  and  for  a  purpose  merely  temporary,  his 
wife  shall  not  be  endowed ;  as,  if  the  conusee  of  a  fine 
grant  and  render  the  land  to  the  conusor,  the  wife  of  the 
conusee  shall  not  be  endowed  ;  for  «which  Lord  Coke  gives 
this  reason,  "  for  it  is  not  possible  that  the  husband  could 
have  endowed  his  wife  of  such  an  estate,  as  the  usual  plead- 
ing is,  qvia  dkit  quod  VV.  quondam  vtr  suus  nunquamfidt  sei^ 


q  Co.  Lit.  33  a. 
I  Co.  Lit.  31  a. 


B  Co.  Lit.  91. 
tCo.  Lit.  31. 
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Hitw  de  tenemeriHa  predctis  de  /all*  statu,  ita  qned  tandem  A. 
inde  dotoBse  potuU.*^'' 

And  the  wife  is  not  entitled  to  dower  in  every  inBtance,  Widow  not 
even  oat  of  the  estate  of  inheritance  o^  which  her  husband  ^q^  of  a 
waf  continually  seised,  and  for  his  own  use  and  benefit ;  for  tnwte«ut© 
akhough  she  is  dowable  out  of  the  legal  estate  of  inheri- 
tance,  of  which  her  husband  was  seised,  she  cannot  be  en- 
dowed out  of  bis  equitable  estate,  for  a  wife  was  not  dowa- 
ble of  a  use  before  the  statute  of  the  27  Hen.  8.  c.  10.  ;^ 
and  it  is  now  a  settled  rule  of  law  that  she  cannot  be  en- 
dowed out  of  a  trust  estate,''  although  the  husband  may  be 
tenant  by  the  curtesy  of  such  an  interest  in  land.     Nor  Widow  not 
shall  she  be  endowed  of  lands  which  the  husband  held  in  ourc^^tols 
joint  tenancy  with  another  at  the  time  of  his  death,  for  the  held  in 
joint  tenant  claims  all  by  survivorship,  which  is  above  the  ^^cy  by 
title  o{  dower.*  ?«  $"•-  . 

band  at  his 

Although  the  husband  should  die  sole  seisefl  of  a  legal  es-  death. 

tateof  inheritance  in  lands,  still  his  wife  may  have  been  u^^^^^,. 

barred  of  or  deprived  of  her  title  to  dower  by  some  act  of  which  wifo 

his  or  of  her  own,  or  by  a  joint  act  of  theirs.     The  acts  of  bwredof 

the  husband,  by  which  his  wife  may  be  disentitled  to  dower,  dower, 
maybe  before  or  during  the  marriage.     The  acts  of  the 
wife  producing  the  same  effect,    may  be  at  the  time  of 

the  marriage,  during  it,  or  after  its  termination.     And,  first.  By  jointure 

of  the  acts  of  the  husband  :  He  bars  hb  wife  of  all  claim  according 

to  dower  by  a  jointure  made  npon  her  before  the  marriage.  Hen.  8.  c. 

in  pursuance  of  the  provisions  of  the  27  Hen.  8.  c.  10.  -J  ^^'  ^T^^^ 

*  raamage. 

duntig  the  marriage,  if  he  comtnit  high  or  petit  treason,  and 

be  attainted  for  it,  she  shall  not  have  dower,  although  the  By  his  at- 

treason  were  committed  after  the  title  to  dower  had  com-  Seaaon.^^' 
menced.^    And  his  subsequent  pardon  will  not  restore  her 
right,  so  long  as  the  attainder  remains  in  force." 

So  if  the  husband  levy  a  fine  with  proclamations  of  his  By  a  fine 

lands,  and  dies,  if  the  wife  do  not  make  her  claim  within  "SblxsI^ 

tions. 

u  Co.  Lit.  31  b.  y  10  Car.  1.  c.  1.  Ireland ;  and  see 

V  4  Rep.  1  b.  Chap.  4.  of  this  book. 

w  Godwin  v.  Winsmore,  3  P.  Wms.  z  Co.  Lit.  31  a. 

5«.  a  Co.  Lit.  37  a. 
Tt  Co.  Lit.  37  b 
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&y  6pf  and 
inecovery 
by  husband 
and  wife. 


Acts  of 
wife  by 
which    she 
forfeits 
dower. 

Before 
marriage. 

By  indu- 
cing son 
anaheir 
under  age, 
&€.  to 
many  her. 


Aeteof 
wifeHtumg 
marriage 
by  which 
she  forCaiB 
dower. 

By  elope- 
ment and 
tarrying 
with  aaul- 
ferer. 


five  years  after  fais  death  she  shall  be  barred  of  her  dowef ; 
for  the  32  Hen.  8.  c  26.;  which  remedies  the  disoQQti&u-' 
ance  by  fiTie,  dotn  not  mean  a  fine  with  proclamations.^ 

Husband  and  wife  also  may  bj  their  joint  act  during  the 
marriage  bar  ber  of  ({ower,  as  if  they  join  in  levying  a  £ne 
or  suffering  a  common  recovery ;  and  she  is  banred  ibr  this 
reason,  that  in  both  cases  she  is  e^iamined  upon  repord  by 
the  jndges  as  to  her  copsen^.*' 

The  wife  alone  may  also  by  her  conduct  before  the  miff-* 
riage  disqualify  herself*  from  haying  dower ;  for  if  she  **  bj 
subtile  means,  or  secret  insinuations  apd  delys^ns,  threatd 
or  menaces,  persuade  or  procure  the  son  nnd  heir-apparent, 
OP  other  son  oi  any  person  having  land  ol'  the  y^ariy  v^hia 
of  501.,  or  personal  estate  of  dOO^  value,  or  shf^l)  by  such 
means  persuade  or  procure  the  eldest  or  aiiy  other  son  of 
any  person  deceased  to  contract  matiimony  without  the  pri- 
vity or  consent  of  the  parents  pr  gipardians  of  suph  son, 
and  such  matrimony  be  had  before  such  son  attain  the  age 
of  twenty-one  years,  sueh  persons  sp  contracting  ma(^ 
mony  are  i«ndered  incapable,  and  for  ever  disabled  to  sue 
far,  recover,  or  demand  any  dower,  &c.  Ate,  out  of  the  es- 
tate of  such  son,  &c.  f^c.^  The  above  statute  is  confined 
to  Ireland,  no  such  disqualification  being  annexed  to  such 
an  aet  in  England. 

In  like  manner  the  wife  may  forfeit  her  right  to  dower 
by  her  own  acts  during  the  marriage ;  as  if  she  elope  with  an 
adulterer,  and  tarry  with  him,  she  shall  lose  her  dower 
by  the  statute  of  Westm.  3  c.  34  ,  ufilass  her  husband  be 
voluntarily  reconciled  to  her.  Aod  if  she  go  willinglj  to 
or  with  an  adulterer,  this  is  a  departure  and  a  tarrying 
within  the  meaning  of  the  above  statute,  although  she  do 
not  remain  continually  with  him,  or  if  she  tarry  with  him 
against  her  will,  or  if  he  turn  her  away,  or  if  she  coliabit 
with  her  husband  by  the  censures  of  the  church,  in  all  these 
cases  she  loses  her  dower.'     And  even  where  the  husband 


c  2  Co.  Rep.  93.    10  Co.  Rep.  49. 
l3Co.  Rep.  20. 
d  IS  Co.  Rpp.  49. 


e  6  Ann.  c.  16.  Irish, 
f  Co.  lAt,  »  a,  b. 
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made  a  grant  oFhis  wife  with  her  goods  to  another,  by  force 
of  which  the  wife  Kves  with  the  grantee  during  the  life  of 
the  husband,  she  shall  lose  her  dower,  because  she  lived  in 
aiduherjr  with  him.i^  And  if  she  ha  taken  away  fVom 
her  huakaiid  even  against  hen*  will,  yet  if  she  afterwards 
consents  and  remains  with  the  adulterer,  still  she  shall  lose 
her  dower,  for  the  remaining  with>  him  without  reconcilia- 
tion is  the  bar  of  dower,  and  not  the  manner  of  going 
away.^  But  if  the  husbasd  be  afterwards  reconciled  to 
her  according  to  the  statue,*  it  is  said  that  then  she  shaH 
be  endowed,  ahhough  the  husband  had  aliened  the  land  in 
the  meantime  J  She  is  incapable  of  having  dower  also  By  her  at- 
ifshe  be  attainted  of  felony,  but  if  she  be  pardoned  before  ftt^nv^'^*^ 
the  death  of  her  hnsband,  she  shall  be  endowed,  though 
the  husband  had  aliened  his  land  before  the  attainder.^ 
And  it  seetns  that  if  tbe  wife  be  attainted,  and  then  the  hus- 
braid  pttrcbases  land  and  alienes  it  again,  and  then  the  wife 
is  pardoned,  site  shall  have  dower  of  the  land,  which  was 
purehased  and  aliened  during  the  time  she  was  not  dow- 

able.* 

And  the  widow  may    be   prevented  from  ever    taking  Acts  after 

dower  by  her  own  misconduct,  not  only  during  the  lifetime  by^hich 
of  her  hurimnd,  buf  she   may  forfeit  ail  claim  to  it,  even  fo^gj^™*^ 
after  his  decease,  by  the  same  means  :  as  if  she  detain  the   dower, 
title-deeds  of  the  estate  from  the  heir.     And  accordingly,   Bydetain- 
if  she  bring  an  action  of  dower,  and  the  heir  plead  that  she  ^'fl  *^^*®" 
has  detained  his  title-deeds,   and  she  replies  by  denying  cemingthe 
the  detainer,  and  the  issue  be  found  against  her,  she  shall  j^"^  ^'^"^  ~ 
be  barred  of  her  dower  for  ever,"     But  where  the  heir  dower. 
pleads  detainer  of  charters,   he  must  plead,  that,  from  the 
time  of  the  death  offiis  ancestor,  he  was  always,  and  still  is, 
ready  to  ass^  her  dower,  if  she  would  deliver  the  char- 
ters.'*    Besides,  if  the  widow  be  with  child,  the  heir  cannot 


g  Co.  Lit.  32  a.  note  135. 
li2Bac.  Ab.  149. 
i-Weat,  2  C.  34. 
i  2  Bac.  Ab.  I V2. 


k  Co.  Lit.  33  a. 

I  Co.  Lit.  33  a.  note  202. 
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plead  detinue  of  charters,  for  tbc  widow  may  keep  them  (or 

the  infant.^'     However,  the  title-deeds  of    which    the  heir 

pleads  the  detainer,  must  concern  the  lands  oat  ot  which 

the  dower  is  demanded  ;  and  the  dftaiiKjr  will  be  a  bar  for 

Byprd-       ^^  ^^^^  lands  than  the  deeds  concern,  p     It  has  been  also 

tending  to    g^^,  that  if  a  widow  pretends  to  be  enseini  by  her  husband, 

bj hwhul    when  in  truth  she  is  not,  by  which  the  heir    is  disturbed  in 

^^^^'  his  inheritance,  she  shall  lose  her  dower.** 

Widow  for-       '^^  widow  may  also  forfeit  lier  dower  after  it  has  been 

feitflher       assigned  to  her  by  aliening  it,  an  act  which  gives  the  heir 

SriSag^     of  the  husband  a  right  to  recover  the   lands   by   action. 

'*•  For  if  a  woman  sell  or  give  in   fee,  or  for  term  of  life  the 

land  that  she  boldeth  in  dower,  it  is  ordained,   that  the 

heir  or  other  to  whom  the  land  ought  to  revert  after  the 

death  of  such  woman,  shall  have  present  recovery  to  demand 

the  land  by  a  writ  of  entry  made  thereof  in  the  Chancery/ 

Alien  wife        Besides  these  acts  before,  During,  and  after  the  marriage, 

M  ^uS"  8  ^y  '"^hich  the  wife  may  be  barred  of  or  forfeit  her  dower, 

■he  be         she  may  also,   without  any  fault  imputable  to  her,   labour 

^en'or  be  under  an  original  disability  to  take  this  estate  :  for  if  she 

naturmliz-     be  an  alien,  she  shall  not  be  endowed/    These  is  anex- 

ed, 

ception,  however,  in  favor  of  the  wife  of  the  king  :  for  if 
he  take  an  alien  born  to  wife,  and  die,  she  shall  be  en- 
dowed by  the  law  of  the  crown/  However,  the  alien  wife, 
even  of  a  subject,  may  be  rendered  capable  of  takii^ 
dower,  by  being  made  denizen ;"  but  denization  has  no 
retrospective  force  ;  for  if  a  man  marry  an  alien,  and  after- 
wards sells  his  land,  and  she  is  then  made  denizen,  she 
shall  not  be  endowed. ""  But  if  she  be  naturalized  by  act 
of  parliament,  then  she  shall  be  endowed,  notwithstanding 
t     '.  the  previous  sale  of  his  estate  by  her  hubaml.'' 

Modes  of  These  arc  the  means  by  which  the  wife  may  forfeit  the 
gp?"^['*^  dower  to  which  she  had  acquired  an  incipient  right,  or  in 
dower  from  which  her  title  was  consummate.      The  husband  may,   no 

0  Baron  k.  Feme,  116.  t  Co.  Lit  31  b. 
p  %  Bac.  Ab.  143.  u  Co.  Lit.  33  o. 

.  qSBac.  Ab.  141  vibid. 

r  SUt.  Gloac  6  Ed.  1.  c.  7.  w  Ibid. 

1  Co.  Lit.  31  b.  33  a. 
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doubt,  before  marriage,  prevent  this  right  from  ever  attach.  •t**«hing 
iBg  upon  his  inheritance,  by  making  a  jointure  on  his  utes  par- 
intended  wife,  according  to  the  27  Hen.  8.  c  10. ;  but  ^?he^"' 
if  he  have  not  done  so,  not  only  the  sole  legal  estate  of  marriage, 
inheritance,  of  which  he  was  seised  at*  the  time  of  the  mar* 
riage,  but  any  future  estate  oi  the  same  kind,  which  he 
acquires  during  the  marriage  will  be  chargeable  with  dower. 
For  this  reason,  it  has  employed  the  ingenuity  of  convey- 
ancers to  devise  contiivanoes,  by  which  husbands  may  pur- 
chase estates  of  inheritance,  to  which  the  title  of  dower 
shall  not  attach,  although  their  wives  have  not  been  pre- 
vented  by  settlements  before  marriage.      And  the  plans 
adopted  for  this  purpose  have  their  foundation  in  the  ex- 
emption of  joint  estates  and  rquitable  estates  of  inheritance 
from  the  claim  of  dower.     The  modes  of  effecting  this  ob- 
ject are  various.     Sometimes  the  estate  is  limited  to  the  By  a  limi. 
purchaser,   and  a  trustee  and  their  heirs,  but  as  to  the  {^emir^ 
estate  of  the  trustee  and  his  heirs,  in  trust  for  the  purchaser  chaser  and 
and  his  heirs.     Mr.  Butler  objects  to  this  plan,  because  and  their 
it  exposes  the  purchaser  to  the  chance  of  the  trustee's  |^®^^> '^ 
dying  in  his,  the  purchaser's  lifetime,  in  which  event  the  the  purcha- 
right  of  dower  would  attach  ;*  for,  although,  so  lonif  as  the  hSrsT 
joint-tenancy  subc^ists,  the  right  to  dower  cannot  afke,  yet, 
if  the  trustee  should  die  before  the  purchaser,  he  would 
be  then  solely  seised.     Another  plan,  with  the  same  view,  By  a  timi- 
is,  to  limit  the  estate  to  the  purchaser  and  a  trustee,  and  the  the  purcha- 
heirs  of  the  trustee,  but  in  trust  for  the  purchaser.^  f*'  and  a 

'^  troBtee  and 

the  heirs  of  the  trustee,  in  trtist  for  the  purcJhaser. 

Sometimes  the  estate  is  limited  immediately  to  the  trustee  By  alimi- 

tfttiop  to 

and  his  heirs,  in  trust  for  the  purchaiier  and  his  heirs  ,*  trustee  and 
but  all  these  modes  are  objected  to  by  Mr.  Butler,  because  ^Jj®^*** 
*^  they  keep  the  legal  fee  from  the  purchaser,  and  expose  the  piwchap- 
him  to  all  the  inconvenience  of  its  escheating  to  the^rown  j^^j^ 
for  want  of  heirs  to  the  trustee,  or  of  its  becoming  vested 
in  infants,  married  women,  or  persons  residing  at  a  dis- 
tance, not  easily  discoverable,  or  not  willing  to  join  in  the 

xMr.  Butler*e  note  330.  Lit.  y  Ibid. 

379  b.  z  Ibid. 
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conVeyaaces  required   to  be  made  of  it."      Mr.  Butter 
further  objects  to  these  modes  on  this  ground,  thai  **  some- 
times even  it  may  be  considered  to  pass  in  the  general 
device  of  the  trustee's  will,  and  by  that  means  become 
settled  at  law  to  ui»es.in  strict  settlemeiit,  and  therefore  not 
to  be  regained  but  by  a  fine   or  comnion  recovery,  aad 
till  the  existence  of  a  tenant  in  tail  not  to  be  regained  with* 
By  a  limi-     out  the  aid  of  Parliament."      To  prevent  these  inconw- 
l!ich"ufces     niences,  Mr.  Butler  recommends,  that,  "the  estates  may  be 
as  the  pur-    gj.gt  limited  to  such  uses  as  the  purchaser  shall  by  deed 

chaser  shall  .„  .  in  -  .  , 

appoint,  or  Will  appomt,  and  lor  want  of  a^^pointment  to  the  Nkse 

wanfof  ^^  ^  trustee,  his   heirs  and  assigns  during  the  life  of  tb^  . 

appoint-  purchaser  in  tru^t  for  him,  and  subject  thereto,  lo  the  use 

the^useofa  of  the  purchaser,  his  heirs  and  assigns."     He  adds»  "if 

IiStb^^'  d**  ^^^  method  be  adopted,  no  doubt  will  remain  of  the  wife's 

aseifna,  right  of  dower  being  effectually  prevented ;  the  purchaser 

of  p^^div  ^^'^S  ^^  ^'^^  ^^^^  ^^^  ^^^  absolute  command  of  the  legial 

aer,  intrust  fee^  and  at  his  death  it  will  descend  upon  his  heir."     Mr. 

and  subject  Sutler  adds  another  mode,  which  he  mentions  as  baying 

^e^usfi^of  '^^^  suggested  by  Mr.  Fearne,  in  bis  Essay  on  Contingent 

purchaser,  remainders,  fourth  edition,  fol.  500,  note.     *^  The  lands 

and  ^  Bi^y  ^  limited  to  the  appointees  ot  the  purchaser  in  the 

Bigns-  fullest  naniier,  and  on  default  of  appointment,  to  the  use 

^on *to^h  ^^  ^^^  ^^^  ^'^  assigns  during  his  life ;  and  from  and  after 
appointees    the  determination  of  that  estate  by  any  means  in  his  Ufe^ 

chLerf and  ^i"?^  ^^  ^^^  "^  ^^  some  person  and  his  heirs  during  the 

in  default  natural  life  of  the  purchaser,  in  trust  for  him  and  his  assigns, 

menttothe  iuid    from  and  after   the  determination  of   the   estate  so 

and ^his*™  limited  in  use  to  the  said  trustee  and  his  heirs,  to  the   use 

assigns  of  the  purchaser,  his  heirs  and  assigns  for  ever." 

during  his 

life,  and  after  the  termination  of  that  estate  in  his  lifetime,  td  the  use  of  trustee  duiiog 
life  of  purchaser,  and  after  termination  of  estate  of  tnistro  and  his  heirs,  to  the  use  of  pur- 
chaser, his  heirs  and  assij^ns. 


.   Ji06 


CHAPTER  IV. 


OJP  JOI14TVRES  AT  THK  COMMON  LAW,    AHJt  ACOORDUjTO  TO  THE 

27  HEN.  8.  C.  10. 


It  has  been  «een  that  dower  al  the  common  hw  ifl  ao  ^^  ^^ 

common 

incident  unalienably  annexed  to  the  legal  inheritance  of  the  i^w, « jom- 
bnahandf  (as  curtes/  is  to  that  of  the  wife,)  nnleaa  it  be  bv  of^  * 
barred  by  dower  ad  ostium  teclmm  or  ex  asgensn  patriif  or  ^<yvv«r>  bat 

wife  WOlIld 

be  prevented  or  forfeited  bj  some  of  these  acts  of  the  bus*  tnkeboUi. 
ba^  or  of  the  wife,  which  have  been  already  described;. 
JSven  a  jointure,  however  equivalent,  which  had  been  made 
by  the  buaband  beibre  or  diving  the  marriage,  in  full  satis- 
faction of  the  wife's  dower,  would  not  have  been  a  bar  to 
it,  but  Abe  would  have  been  entitled  to  both  the  jointure 
and  the  dower.  As  if  a  man,  in  consideration  of  a  mar- 
riage lifterwards  to  be  had  with  A.,  makes  an  estate  of 
certain  lands  to  her  for  her  lUe,  in  full  satisfaction  of  all 
tb^  dower  which  after  marriage  may  accrue  to  her  in  apy 
of  his  lands,  and  ^afterwards  they  intermarry,  that  was  no 
bar  of  her  dower  at  the  common  law."  So  if  the  bus* 
band  had  purchased  or  caused  an  estate  to  be  made  to  him 
and  bis  wife  lor  life,  or  in  tail,  in  full  satisfaction  of  her 
dower,  and  had  died,  that  was  no  bar  of  her  dower,  for 
two  reasons ;  first,  becaase  shte  had  no  title  of  dower  at 
the  time  of  the  acceptance  of  the  satisfaction,  hm  it  ac- 
crued after.  Secondly,  because  no  coUateral  satisfaction 
can  bar  any  right  or  title  of  any  freehold  or  inheritance.^ 
And  even  after  the  death  of  the  husband^  when  the  woman 
has  a  perfect  title  of  dower,  if  the  heir  makes  an  estate  to 
the  wife  for  life  of  any  land,  whereof  she  was  not  dow- 

n  Vonmn'R  oafso,  4  Rep.  lb.  b  Ibid. 
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able,  in  full  satisfaction  of  her  dower,    that  was  no  bar  of 
her  dower,  it  being  a  collateral  satisfaction  for  a  title  to  a 
freehold*""     However,  although  the  wife  might  have  had  her 
dower,  and  the  jointure,  she  could  not  have  had  two  dowers  ; 
namely,  one  at  the  common  law,  and  one  ad  ofitium  eccUrim, 
or  ex  assefhiu  patris  for  the  wife  of  one  husband   can  have 
but  one  dower.** 
Ajotntore        Sttch  was  the  law  before  the  27  Hen.  8  c.  10/ com- 
to  the         monly  called  the  statute  of  uses  ;  but  by  the  enactments  of 
^l^^'bar  ^^^  statute  a  jointure  possessing  the  qualities   required  by 
of  dower,    its  provisions  is  declared  to  be  a  bar  to  the  widow's  claim 
If  jointare    of  dower.  and  if  it  be  not  conformable  to  the  act,  then  she 

be  not  M^ 

cording  to    IS  declared  to  be  entitled,  as  before  at  law,  to  both  the 
wiSowc^^  jointure  and  her  dower.     The  introduction  of  this  clause 
titled  to  it    respecting  jointures  into  the  statute  of  uses,  is  very   satis- 
^'  factorily  accounted  for  by  Lord  Coke  in  his  report  of  Ver- 
non's case.'     He  says,  **  Before  the  making  of  the  statute 
of  27  Hen.  8.  c.  10.  the  greatest  part  of  the  land  in  England 
was  conveyed  to  sundry  persons  to  uses,  and  forasmuch  as 
a  wife  was  not  dowable  of  uses,^  her  liather  or  friends,  upon 
her  marriage  procured  the  husband  to  take  an  estate  from 
his  feoffees  or  others  seised  to  his  use,  to  him  and  to  his  wife 
before  or  after  marriage  for  their  lives,  or  in  tail  for  a  com- 
petent provision  for  the  wife  after  the  husband's  death  ; 
then  comes  the  27  Hen.  8.,  which  transfer*  the  possession 
and  the  estate  of  the  lands  to  the  use,  by  which  the  hus- 
bands were  seisfd  accordingly,   and    by   consequence,  if 
fiirther  provision  had  not  been  made,  the  wives  would  have 
had  as  well  their  dowers  as  their  jointures,  for  the  reasons 
aforesaid ;  and  for  this  reason  the   branches  concerning 
jointures  were  added  to  the  said  statute  27  Hen.  8."     And 
accordingly,  since  the  passbig  of  this  act,  the  common  law 
right  of  a  woman  to  the  third  part  of  all  the  lands  and  tene- 
ments whereof  her  husband  was  seised  at  any  time  during 
the  coverture  to  hold  for  the  term  of  her  natural  life,  may  be 

c  Vemon'B  case,  4  Rep.  1  b.  Dyer.        e  10  Car  1.  c.  1.  in  Ireland. 
91.  "^  f  4  Rep.  1  b. 
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prevented  by  a  jointure.  This  statute  regulates  the  terras  of 
the  provision  which  is  to  preclude  a  woniao  from  demanding 
dower  out  of  her  husband's  estate  after  his  decease.  It 
recites,  "  That  whereas  divers,  persons  have  purchased 
or  have  estate,  made  and  conveyed,  of  and  in  divers  lands, 
tenements,  or  hereditaments,  unto  them  and  to  their  wives, 
and  to  the  heir  of  the  husband,  or  to  the  husband  and  to 
the  wife,  and  to  the  heirs  of  their  two  bodies  begotten,  or 
to  the  heirs  of  one  of  their  bodies  begotten,  or  to  the  hus- 
band and  to  the  wife  for  term  of  their  lives,  or  for  term  of 
life  of  the  said  wife  ;  or  where  any  such  estate  or  purchase 
of  any  lands,  tenements,  or  hereditaments,  hath  been,  or 
hereafter  shall  be  made  to  any  hunband,  and  to  his  wife  in 
manner  and  form  above  expressed,  or  to  any  other  person 
or  persons,  and  to  thmr  heirs  and  assigns,  to  the  use  and 
behoof  of  the  said  husband  and  wife,  or  to  the  use  of  the 
wife,  as  is  before  rehearsed,  for  the  jointure  of  the  wife  ; 
that  then  and  in  every  such  case,  every  woman  married 
having  such  jointure  made,  or  hereafter  to  be  made,  shall 
not  claim  nor  have  title  to  have  any  dower  of  the  residue 
of  the  lands,  tenements,  or  hereditaments,  that  at  any  time 
were  her  said  husband's,  by  whom  she  hath  any  such  join- 
ture, nor  shall  demand  or  claim  her  dower,  of  and  against 
them  that  have  the  lands  and  inheritances  of  her  said,  hus- 
band  ;  but  if  she  have  no  such  jointure,*  then  she  shall  be 
admitted  and  enabled  to  pursue,  have,  and  demand  her 
dower  by  writ  of  dower,  after  the  due  course  and  order  of 
the  common  law  of  this  realm/' 

This  statute  propoHcs  five  different  plans  of  jointures  for  Plans  of 
the  wife  ;  first,  to  the  husband  and  wife  and  to  the  heirs  of  poposS 
the  husband  ;  secondly,  to  the  husband   and  to  the  heirs  of  %^?***!f 

.1    ..,,,.     ,  ,  which  shall 

tbeu'.two  bodies ;  thirdly,  to  the  husband   and  wife  and  to  be  ban  of 

the  heirs  of  the  body  of  one  of  them  ;  fourthly,  to  the  bus-  ^^'^*'^* 
band  and  his  wife  for  their  lives ;  fifthly,  to  the  husband 

and  wife  for  the  life  of  the  wife.     It  has,  however,  been  re-  Jointure 

solved,  that  these  are  not  the  only  forms  of  settlements  fore 


by  which  dower  may  be  barred  under  this  statute,  for  that  ^•«®»  "®* 
these  five  particular  forms  are  put  for  examples  only^  and  the  terms  of 
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the  act,     '  iMt  to  exclode  any  other  estate^  which  ia  to  a  aiaiilar  effect^ 
held  to  be     and  a§[re«8  with  the  inteniofthe  makers  of  the  aot>     It 


equity  of  it. 


Limita- 


r[!!.^t^<!rit  ^^^'^  Mem  that  if  the  settlement  aeeare  a  'competent  liyeli* 
hood  of  freehold  for  the  wife  for  her  life,  and  commence  im« 
mediately  Irom  her  basband's  decease)  it  will  be  a  sufficient 
bar  of  dower  under  this  statute,  whatever  the  form  of  the  set* 
tiement  may  be.  For  instance,  It  jHras  resolved  in  Vernon's 
case«  that  if  a  man  makes  a  feoffment  to  the  use  of  himself 
for  life  and  afterwards  to  the  use  df  his  wife  for  her  life,  for 
thejoimureof  his  wife,  such  estate  in  remaii^r  is  witbtft 
the  intent  of  the  27  lien.  8.,*  because  this  estate  would  be 
equally  beneficial  to  the  wife  as  if  tlie  limitation  had  been 
to  the  husband  and  wife  for  their  j^ nut  lives.  In  like  man- 
ner*  where  an  estate  was  limited  to  the  wile  alone  for  her 
life,  before  marriage,  in  lieu  of  dower»  it  was  held  to  be  a 
bar  of  dower.  As  in  Aabton's  case,  where  the  father,  in 
ticmi^ofes-  performance  of  certain  covenants  between  his  son  and  the 
tales  for  daughter  of  Sir  William  Bavenport,  made  a  feoffment  to 
whlchhaTe  the  use  of  her  for  life  for  her  jointure,  they  afterwards  in** 
to^be'a  tar  ^rmarrj,  and  th^  husband  dies :  this  was  held  to  be  a  bar 
of  dower  to  her  claim  of  dower,  although  the  five  examples  in  the 
equity  of  ^  Statute  are  of  joint  estatea  to  huaband  and  wife.i  So,  in 
27  Hen.  8.    |j|^  Duchess  of  Somerset's  case  it  was  adjudged,  that  where 

though  not      ^^»-«'  ,  i.iL.  .  1 

within  the    tb«  Dukc  of  Somerset  purchased  lands  to  him  and  to  the 
torme  ot  it   D^^h^gg  jjjg  ^jfe^  ^od  to  the  Tieirs  male  of  their  two  bodies, 

that  although  it  was  not  any  of  the  estates  put  for  ezaiMple 

in  the  said  act,  yet  it  wan  within  the  intent  of  it>     So  an 

estate  in  fee  simple  conveyed  to  the  wife  for  her  jointure  h 

within  the  act.*    * 

An  estate         And  although  dower  at  (be  common  law  was  an  absolute 

on'wmdi^    estate  for  life,  and  tlie  statute  intended  a  jointnre  to  be  in 

Uon  agood  lieu  of,  and  as  a  satisfaction  for  it,  still  it  has  been  adjudged, 

wi^^^^he    thatifthejoiiiturebean  estate  for  life,  upon  oondkicm,  it 

intent  of     {3  y^ithin  the  wurds  and  intent  of  the  act,  because  it  is  an 

the  act,  if  .^      .       ,  .   .  ,  ••      i'i_      J 

the  widow   estate  for  life,  for  that  a  jointure  is  a  competent  liveMiood 
^^toSbL  offreehold  for  the  wife,  to  take  effect  immediately  after  the 

coMUtioBal 

ostattj.  h  Vemon'b  case, 4  Ron.  ^  r.  k  Dyer.  96. 
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«  « 

death  of  the  husband,  for  the  life  oC  the  wife,  if  she  herself 
is  not  the  cause  oi  the  determination  of  it.*"  As  if  a  man 
makeiS  a  feoffment  in  fee,  to  the  use  of  himself  for  his  life, 
and  after  to  the  ftse  of  his  wife  durante  viJintate  for  her 
jointure,  that  is  an  estate  for  her  life,  and  it  cannot  deter- 
mine without  herown  act,  and  therefore  it  is  a  jointure 
within  the  said  act ;°  so  where  the  feoffment  was  to  the  use 
of  the  husband  for  his  life,  and  after  his  decease,  to  the  use 
of  the  demandant  for  the  term  of  ber  life,  upon  condition 
that  he  should  perform  the  last  will  of  her  husband,  it  was 
adjuc^d  to  be  a  bar  of  dower  within  the  act.^  But  it  would 
seem  that  a  jointure  of  this  clescriplion,  although  it  were  be* 
fore  marriage  would  not  be  binding  on  the  widow,  unless, 
after  the  husband's  death,  she  enters  and  accepts  the  con- 
dkional  estate.P 

•   Lord  Coke^  specifies  six  requisites  to  the  making  of  a  ^/^^^^ 
perfect  jointure  within  this  statute.     First,  her  jointure  by  jointue 
the  first  limitation  is  to  take  effect  for  her  life  in  posses*  ^^!L,  *^ 
sioo  or  profit  presently  after  the  decease  of  her  husband. . 
Secondly,  that  it  be  for  the  term  of  her  own  life,  or  greater 
estate.     Thirdly,  it  must  be  to  herself,  and  to  no  other  for 
ber.     Fourthly,  it  must  be  made  in  satisfaction  of  her 
whole  dower,  and  not  of  part  of  her  dower.    Fifthly,  it 
must  either  be  expressed  or  averred  to  be  in  satisfaction  of 
her  dower.     Sixthly,  it  may  be  made  either  before  or  after 
marriage. 

With  respect  to  the  necessity  of  the  estate  to  the  wife  ^^^VjJ^ 
taking  effect  immediately  after  the  death  of  the  husband.  It  been  held 
has  been  ruled,  that  if  a  man  make  a  feoffment  in  fee  of  ||^^t 
lands  or  tenements  either  before  or  after  marriage  to  the  to  bar 
use  o»  the  husband  for  life,  and  after  to  the  use  of  A.  for  ^"^^^ 
life,  and  then  to  the  use  of  the  wife  for  life,  in  satis&etion 
of  her  dower,  this  is  no  jointure  within  the  statute,  because 
l^  the  first  limitation  it  was  not  to  take  effect  in  possession 
or  profit  presently  after  the  death  of  the  husband.     For  A. 

m  Vernon's  case,  4  Rep.  2  b.  p  4  Aep.  S  b. 

n  Ibid.  4  Rep.  3  s.  q  Co.  lit  36  b. 
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tnay  live  longer  than  the  wife»  by  which  means  she  would 
be  excluded  altogether  from  any  provision  out  of  her  hus- 
band's lands.  And  as  this  jointure  would  be  no  bar  to 
dower  accordbg  to  the  statute*  the  wife  would  of  course  be 
entitled  both  to  her  dower  and  the  jointure,  although  A. 
were  to  die  in  the  lifetime  of  the  husband.' 

So  where  an  estate  was  settled  before  marriage  on  the 
husband's  mother  for  life,  remainder  to  the  wife  for  life  in 
fiill  satis&ction  of  all  dower  or  thirds  at  the  common  law, 
or  by  custom  or  otherwise,  it  was  admitted  to  be  so  pre- 
carious a  provision,  as  the  mother  might  outlive  the  husband 
(which  happened  to  be  the  case),  that  it  could  not  be  a  bar 
at  law.*  The  principal  point  in  this  case  was,  whether  such 
a  settlement  before  marriage  upon  a  female  tafami  would  be 
a  bar  of  dower  in  a  court  of  equity,  and  it  was  held  that  it 
would  not. 

It  must  be  observed,  that  when  it  is  said  that  a  jcMnture 
must  take  effect  immediately  on  the  death  of  the  husband, 
a  civil  death  is  intended  as  well  as  a  natural  death,  and 
therefore,  if  the  husband  enters  into  religion,  is  banished, 
or  abjures  the  realm,  the  wife  shall  have  her  jointure,^  al- 
though such  a  death  would  not  entitle  her  to  dower." 

In  the  next  place,  the  estate  must  be  either  in  fee  tail,  or 
for  term  of  her  own  life,  for  an  estate  for  iife  or  Jives  of 
one  or  many  others,  or  to  her  for  a  hundred  or  a  thousand 
years,  &c.  if  she  lives  so  long ;  or  without  such  limitation, 
is  no  bar  of  dower,  although  they  be  expressly  made  in 
fatisfaction  of  her  dower. ""  As  if  the  husband  makes  a 
feoffment  in  fee  to  the  use  of  his  wife  for  another's  life,  for 
her  jointure,  it  is  not  within  the  act,  for  the  estate  is  not 
for  the- wife's  life,  and  it  may  determine  without  her  act 
or  default,  during  her  life,  and  thereby  she  will  be  des- 
titute of  a  livelihood.  "^     It  is  to  be  observed,  that  although 

r  Co.  Lit.  36  b.    4  Rep.  2  b.  u  Co.  Lit.  33  b. 

■  8  Canithers  v.  Garuthers,  4  Br.  v  Co.  l<it.  36  b. 
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Lord  Coke  seems  to  exclude  a  fee  simple  from  the  cI^bs 
of  estates,  which  woiM  be  a  bar  to  dower,  yet  he  could 
not  have  iotcDded  it,  as  an  instance  is  stated  by  himself 
in  Vemon's  case,*  where  a  fee  simple  was  decided  to  he  with- 
in the  equity  of  the  statute  of  27  Hen.  8. 

So  if  an  estate  be  made  to  others  in  fee  simple,  or  for  her 
life  upon  trust,  so  as  that  the  estate  remain  in  them,  although 
it  be  for  her  benefit  and  by  her  assent,  and  by  express  words 
to  be  in  full  satisfaction  of  her  dower,  yet  this  is  no  bar  of 
her  dower,  y 

A  devise  by  will  also  itf  no  bar   of  dower,   under  the  -^  ?.!?■?.* 
Statute,  unless  it  be  expressly  stated  in  it  to  be  in  satisfac-  of  dower 
tion  of  dower.*     But  if  it  be  expressed  in  the  will  to  be  in  |^tn^^^ 
satisfaction  of  dower,  then  it  is  a  bar.     It  was  atgued,  that  ezmoeed 
a  devise  could  be  no  bar  of  dower  under  the  27  Hen.  8. 
First,  because  land  was  not  devisable  until  the  32  Hen.  8. 
and  that  thei;efore  a  devise  of  land,  which  then  by  the 
law  could  not  have  been  made,  could  not  be  within  the 
27  Hen  8.     Secondly,  because  every  jointure  within  the 
act  of  27  Hen.  8.  is  made  and  ass^^red   either  before    or 
during  the  coverture,  but  a  devise  takes  its  effect  after  the 
husband's  death.     To  the  first  objection  it  was  answered, 
that  although  land  was  not  devisahle  until  the  32  Hen.  8. 
yet  it  is  frequent  in  pur  books,   that  an  act  made  of  late 
time  shall  be  taken  within  the  equity  of  an  act  made  long 
time  beiore.     And  to  the  second  objection  it  was  answered^ 
that  it  was  a  jointure  within  the  act  of  27  Hen.  8.  for  as 
an  estate  for  life  made  to  a  woman  for  her  jointure  before  > 
marriage,  when  she  is  not  his  wife,  is  within  the  equity  of 
the  said  act,  so  an  estate  for  life,  devised  to  a  woman  for 
her  life,  which  takes  effi^ct  after  his  death,  when  the  mar- 
riage is  dissolved,  is  also  within  the  equity  of  &e  said  act, 
for  such  estate  well  agrees  with  the  intent  of  the  makers  of 

it. 

But  although  the  limitation  to  the  wife  be  in  exact  con-  AproviaioQ 

formity  to  the  provisions  of  the  act;  still  if  it  be  made  for  fore  mar- 

rilige 
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for  ^  of  part  of  a  jointure  only^it  will  be  no  bar  to  dower.  For  if 
no  bar  of  lands  are  conveyed  to  a  woman  before  marriage,  for  part 
dower.  ^f  her  jointure,  and  after  marriage  more  land  is  conveyed 
to  her  for  her  full  jointure,  and  in  satisfaction  of  her  whole 
dower,  and  afterwards  the  husband  dies,  in  that  case,  if  the 
wife  waives  the  land  eonveyed  to  her  use  after  her  mar- 
riage, she  shall  have  the  land  conveyed  to  her  before  the 
marriage,  and  her  dower  also  in  the  residue  ;  for  land  con- 
veyed to  a  woman  in  part  of  her  jointure,  or  in  satisfaction 
of  part  of  her  dower,  is  no  bar  (for  the  uncertainty)  of  any 
part  of  her  dower.  The  words  of  the  act.  are,  for  the  join- 
tures of  wires,  and  not  for  part  of  their  jointures.*^ 

Also,  if  the  limitation  be  to  the  husband  for  Hfe,  remain- 
der to^hiswife  ud  A.  for  their  lives,  that  would  not  be  a  good 
jointure,  because  the  settlement,  not  being  to  the  wife  alone, 
it  is  not  a  case  mentioned  in  the  statute.^ 

Such  are  the  various  decisions  which  have  been  made 
on  the  sufficiency  of  conveyances  to  constitute  a  legal  bar 
of  dower  within  Ae  27  Hen.  8.     A  distinction  must,  how- 
ever, be  observed  beti^^en  the  operation  of  a  deed  and  a  de- 
inte  conveying  a  provision  to  a  woman  as  a  jointure  ;  if  it  be 
by  deed,  the  estate  conveyed  by  it  may  be  averred  to  be  for 
thejointureofthe  wife,  although  it  be  not  so  expressed  in 
the  instrument,  but   if  the  land  be  devtted  by  a  man  to  his 
wife  for    term  of  her  life  generally,  it  cannot  be  averred 
to  be  for  the  jointure  of  the  wife,  and  in  satisfaction  of  her 
dower.** 
ifapnm-        Another  distinction  to  be  observed  is,  between  convey- 
^|2[J|^      ances  made  of  estates  in  lieu  of  dower  before,  and  after 
the  wh^f-  the  marriage  has  taken  place.     If  the  settlement  be  before 
^^Aei  marriage,  and  be  in  conformity  to  the  requisites  of  the  act, 
^^^^^    then  the  widow  will  be  bound  by  it,  and  cannot  claim  her 
dower ;  but  if  the  provision  be  made  after  marriage,  then 
she  b  not  bound  by  it,  whether  it  be  conformable  or  not, 
but  may,  after  her  husband's  death,  waive  it,  and    prefer 
her  dower.     This  distinction  arises  fit>m  the  eighth  section 

b  4:Rcp.  3  m.  d4Rep.  1. 
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oithe  statute  of  S7  Hen.  8.»  which  provides,  "That  if 
any  ^ife  haye,  or  hereafter  shall  have^  any  manors,  lands^ 
teneniwts,  or  hereditaments,  unto  her  given,  or  assigned 
cyfter  th^  marriage  for  term  of  her  life  or  otherwise  in  join- 
ture, (except  the  same  assurance  be  to  h^r  made  by  act  of 
Parliament,)  and  the  said  wifis,  after  that  fortune  to  over- 
live  the  same,  her  husband,  in  whose  time  the  said  jointure 
was  made  or  assured  unto  her,  that  tlien  the  said  wife  so 
over-living,  shall  and  may  at  her  liberty,  after  the  death  of 
her  said  late  husband,  refuse  to  have  and  take  the  lands 
and  tenements  so  to  her  given,  appointed  or  assured  during 
the  coverture,  for  term  of  her  life  or  otherwise  in  jointure, 
(except  the  same  assurance  be  to  her  made  by  act  of  Par- 
liament, as  is  aforesaid,)  and  thereupon  to  have,  ask,  de- 
mand, and  lake  her  dower  by  writ  of  dower,  or  otherwise,  ac- 
cording to  the  common  law,  of  and  in  all  such  lands,  tene- 
ments, and  hereditaments,  as  her  husband  was  and  stood 
seised  of  any  estate  of  inheritance  at  any  time  during  the  co- 
verture." Accordingly,  it  was  resolved  in  Vernon's  case,®  in 
which  the  jointure  was  made  during  the  marriage,  that  if  a 
jointure  is  made  to  a  woman  before  marriage,  the  wife  can- 
not waive  it  after  the  husband's  death  and  take  her  dower, 
as  she  may  of  a  jointure  made  to  her  during  the  marriage, 
and  that  by  force  of  the  above  recited  proviso  ;  the  effect  of 
which  was,  that  if  the  jointure  was  made  before  marriage, 
that  the  intent  of  the  makers  of  the  act  was,  that  she  should 
not  refuse,  but  should  take  such  jointure  as  was  made  to 
her.     And,  in  the  case  of  Leicester  v.  Haydany^  Anderson, 
speaking  of  this  proviso,  observed,  that  "  for  as  much  as  it 
speaks  of  an  assurance  after  marriage,  it  has  been  held, 
that  if  the  assurance  be  made  before  marriage,  she  shall  not 
refuse  it,  for  the  judges  took  the  intent  of  the  makers  of 
the  act  to  be  so  by  the  implication  of  the  words."     It  has 
also  been  held,  that  under  this  proviso  the  wife  might  refuse 
her  jointure  m  pais,  and  be  endowed  by  consent  inpaii,  or 
by  writ  in  dower .e 

e  '4  Rep.  3  a.  g  3  Rep.  27. 
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whatmetB  As  the  power  oTrefusinfr  or  accepting  the  jointure  made 
amount  to  ^o  her  during  the  marriage  is  given  to  the  widow  by  the 
arofuaaL  above  act;  it  is  now  to  be  conmdered  what  acts  will  amount 
ist«  An  to  a  refusal^  and  what  to  an  acceptance.  And,  first,  the 
^tnpoif/  widow  may  refuse  to  enter  and  accept  the  rents  without 
sd.  Brin^  any  deed  of  surrender,  but  by  a  mere  refusal  in  pais.^  So 
^^^1  if  she  bring  a  writ  of  dower  and  have  judgment  of  a  third 
part)  she  has  estopped  and  concluded  herself  to  claim  any 
other  estate,  for  by  this  act  she  has  affirmed  herself  to  hare 
3cL  Aoeept-  a  title  to  dower  only.*  It  has  also  been  ruled,  that  an  ac- 
dowerbv  ceptaBce  by  deed  indented  of  dower,  concludes  the  wife  of 
deed.  tlusTight.i    When  it  is  said  that  a  woman  is  barred  of  her 

A^^?^^  dower  wkhin  this  statute  by  a  jointure  made  before  mar- 
bound  by  riage,  it  must  be  understood  as  well  of  a  jointure  settled  on 
on  ber  pre-  '^  infiuit  a9  on  an  adult ;  for  as  the  law  now  stands,  an 
vious  to  infant  female  is  boulid  by  a  settlement  made  previous  to 
her  marriage,  and  cannot  dissent  from  it  after  her  hus- 
band's death,  and  elect  her  dower  Lord  Northington  held 
an  opposite  opinion  in  Drury  v.  Drury^^  and  decided,  ac- 
cordingly, that  an  infant  wile  was  not  bound  by  a  jointure 
settled  upon  her  previous  to  her  marriage,  and  that  such  a 
jointure  might  be  waived  b)  her  after  the  coverture  There 
wa9  tn  appeal  to  the  House  of  Lords  from  this  decree ; 
and  afler  consel  had  been  heard,  their  Lordships  proposed 
the  following  question  to  the  Judges  :  **  Whether  a  woman 
inarried  under  the  age  of  twenty-one  years,  having  before 
such  marriage  a  jointure  made  to  her  in  bar  of  her  dower, 
18  thereby  bound  and  barred  of  dower  within  the  statute 
VI  Hen.  8.  c.  \0,?^  The  Judges  having  different  opinions 
on  tiliis  question,  were  directed  to  deliver  them  Beriatimy 
wkh  their  reasons ;  and  accordingly,  Mr.  Karon  Gould, 
Lord  Chief  Baron  Parker,  and  the  Lord  Chief  Justice  of 
the  C,  P.  (Pratt)  supported  the  negative ;  'Mr.  Justice  Wil- 
mot,  Mr.  Justice  Bathurst,  Mr.  Baron  Adams,  and  Mr. 
Baron  Smythe,  were  for  the  affirmative ;  and  the  decree  of 

h  3  Rep.  27.  j  Baron  Sl  Feme,  166. 
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Lord  NoTthiDgton  was  accordingly  reversed.^  The  cases 
principally  relied  on  in  the  case  of  Drutyv.  Drwry'^  in 
favour  of  the  proposition  that  a  jointure  settled  oiyoi  in&nt 
wife  previous  to  her  marriage,  could  not  be  waived  by  her 
afterwards,  were  Price  v.  Seys^^  and  Hervey  v.  AeKUy^^ 
in  which  Lord  Hardwicke  decided*  that  if  <i  man  married, 
and  before  marriage,  in  consideration  of  it  and  her  portion, 
makes  a  jointure  on  his  wife,  though  she  was  an  iniant,  she 
cannot  waive  her  jointure.  The  opinion  of  Lcnrd  Hale 
also,  as  expressed  in  a  marginal  manuscript  note  of  his 
Coke  on  Littleton,  was  relied  on-  The  passage  to  which  his 
Lordship  annexed  the  note  was  this,  <*if  a  jointmre  be  made 
before  marriage,  the  wife  cannot  waive  it,  and  claim  dower 
at  common  law ;  to  which  his  Lordship  added,  <<  licet  ell 
sent  diens  age  ne  poet  wave,  ut  videtur."  \m  Camul  v. 
Buckle,^  also.  Lord  Macclesfield  says,  in  illustration  of  a 
pJ^sition  he  had  laid  down,  ^*  Suppose  a  feme  infant  seised 
in  fee,  on  a  marriage  with  the  cqnsent  of  her  guardians, 
should  covenant,  in  consideration  of  a  settlement,  to  convey 
her  inheritance  to  her  husband,  if  this  were  done  in  con* 
sideration  of  a  competent  settlement,  equity  would  execute 
the  agreement,  though  no  action  would  lie  at  law  to  re*< 
cover  damages.""!  And  in  Seamer  v.  Binghom,^  Lord 
Hardwicke  says,  **  I  agree  there  are  cases  jvhere  a  father 
contracting  for  an  infant  child,  sball  bind  the  child,  eipe« 
cially  if  the  child  claim  any  thing  under  the  settlement^  baf 
then  it  must  be  before  marriage,  and  in  consideration  of  the 
marriage.^ 

Such  has  been  the  result  of  this  important  question, 
which  may  be  now  considered  as  finally  settled  ;  although, 
in  addition  to  the  great  authority  of  Lord  Northingtcm,  and 
of  the  three  law  Judges  who  supported  his  Lordahip's  de« 
cree  in  the  House  of  Lords,  Lord  Thurlow,*  has  been  said 

1  Earl  of  Buckinghamshire  v.  Dra-  q  See  Ld.  Northington's  obaerva- 

ry,  9  Eden's  Rep.  60.  tionson  this  passage,  S  Eden's  Rep. 

m  Eden's  Rep.  39.  58. 
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Infant  fe- 
male not 
baored  of 
dower  by 
precarious 
jointure. 


Female 
infiuit  not 
bound  by 
settlement 
of  her  own 
estate  pre- 
vious to 
marriage. 


Nor  by  any 
nrtidarela^ 
ting  to  it 


to  hBYfi  expressed  himself  strongly  in  favour  of  the  first  de« 
cree  in  Drury  v.  Drwy.^ 

Howfirer,  although,  it  has  been  settled  that  an  infant  may 
be  barred  of  her  right  to  dovirer  by  a  settlement  ndade  oh 
her  previous  to  the  marriage,  yet  it  is  also  settled  that  if  this 
provision  be  in  its  nature  precarious  and  uncertain,  then  she 
shall  not  be  bound  by  it,  and  srie  shall  be  at  liberty  to  elect 
between  the  provision  so  made  for  her  and  bet  dower.  As 
in  CanUhirsv.  OanitAerf/*  where  lands  were  conveyed  td 
trustees  by  the  intended  husband  and  his  mother  to  the  use 
of  the  mother  for  life,  remainder  to  the  husband  for  life,  re- 
mainder to  the  intended  wife  for  lile,  as  part  of  the  jointure 
and  provision  agreed  to  be  made  for  her,  it  was  held  ihttt 
she  was  not  barred  of  her  dower  and  free  bench  by  this  set- 
tlement, as  she  would  be  unprovided  so  long  as  the  mother 
of  her  husband  lived.  ^ 

However,  although  a  female  infant  is  bound  by  a  settle- 
ment made  previous  to  her  marriage,  where  it  is  certain  and 
competent,  yet  this  must  be  considered  as  true  merely 
as  to  the  estate  of  her  husband  or  of  her  own  personal  pro- 
perty, for  it  is  decided  that  she  cannot  by  any  article  or 
contract  entered  into  during  her  minority,  bind  her  real 
estate ;  but  that  she  may,  after  the  coverture,  refuse  to  be 
bound  and  abide  by  the  interest  the  law  casts  upon  her  ; 
that  nothing  but  her  own  act  aft^r  she  attains  her  majority', 
can  fetter  or  affect  her  real  estate  In  Bkris  v.  Lady  Here" 
Jord^'^  on  the  marriage  of  Lord  Hereford  with  the  defen- 
dant, who  had  an  estate  in  land,  it  was  thought  necessary  to 
procure  an  act  of  parliament,  (his  Lordship  and  the  defen- 
dant being  minors,)  for  settlmg  a  jointure  in  bar  of  dower ; 
provided,  if  she  did  not,  when  of  age,  settle  her  lands,  part 
of  her  jointure  to  cease.  So  in  CUmgh  v.  ClmkgK^  the  very 
point,  viz.  that  a  female  infant  cannot  be  bound  by  any 
article  entered  into  during  her  minority,  as  to  her  real 
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estate,  was  decided  by  Lord  Tbariow ;  and  the  Master  of 
Qie  Rolls  obsbrred,  in  a  subsequent  sti^e  df  tbe  sttnie  cattle,* 
tbiit  tUs  deerse  of  hb  Lordship  must  be  satisfiictory  to  every 
one. 

Ilie  above  ease  is  the  only  one  in  #hiob  the  point  hai 
been  dhteetly  deeided.  •  There  are,  however,  dtcta  of  eem^ 
eiderable  weight  against  this  position.     In  the  first  places 
Lord  Maeolesfield,  in  Camd  v.  BucUe^f  pnts  this  caise,  -*- 
**  Suppose  a  feme  infent  seized  in  fee,  on  a  marriage  wfth 
the  consent  of  her  guardians,  should  covenant  in  conridera- 
tkm  of  a  settlement  to  convey  her  inheritance  to  her  hus- 
band ;  if  this  were  done  in  consideration  of  a  competent 
settlement,  equity  would  execute  the  agreement,  though  no 
action  would  lie  at  law  %  recover  damages."    Lord  Hard- 
wicke  also  said,  in  Hervey  v.  ^skky^*  ^^  the  reason  why  it 
may  be  necessary  to  apply  for  an  act  of  Parliament  upon 
the  marriage  of  an  infant,  who  has  an  interest  in  real  estate 
iS|  that  the  rights  of  the  infant  to  real  estate  will  not  be 
bound  by  any  agreement  made  in  relation  to  it,  unless  the 
husband  should  have  issue  by  that  marriage. '*     From  this 
passage  it  is  to  be  inferred  that  his  Lordship,  who   was 
speaking  of  female  infants,  intended  to  be  understood  to 
say,  that  if  the  husband  had  issue  by  the  marri  :ge,  his  wife, 
though  an  infant  at  the  time  of  the  settlement  of  her  real 
estate,  would  be  bound  by  it.     His  Lordship  further  says, 
in  the  same  case,  referring  to  the  above  case  put  by  Lord 
Macclesfield**     <*  This  is  going  a  great  way,  as  it  related  to 
the  inheritance  of  the  wife  ;  yet  there  are  cases  where  the 
Otart  will  do  it,  as  if  the  lands  of  the  wife  were  no  more 
than  an  adequate  consideration  for  the  settlement  that  the 
husband  makes,  and  after  the  marriage,  the  wife  should  die 
and  leave  issue,  who  would  be  entitled  to  portions  provided 
for  them  by  the  settlement,  it  would  in  that  case  be  very 
reasonable  to  affirm  that  settlement." 

If  the  widow  shall  be  deprived  of  her  jointure  lands  by 

X  5Ve«.510.  z  3  Atk.  613.    Vide    Glover  v. 
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lawful  enc^on,  the  same  (rtatate^  has  provided  a  remedy 
for  the  mitchief ;  for  it  is  thereby  enacted,  ^*  that  if  any 
inch  woman  be  lawfully  expulsed  or  evicte^^from  her.  said 
jointure  or  firom  any  part  thereof,  without  any  fraud  or  coTin, 
by  lawful  entrie  or  action,  or  by  discontinuance  of  her  hus- 
basd,  then  every  such  woman  shall  be  endowed  of  as  much 
of  the  residue  of  her  husband's  tenements  or  hereditaments, 
whereof  she  was  before  dowable,  as  the  same  lands  and  te- 
nements so  evicted  and  expulsed,  shall  amount  or  extend 
Wto." 

b  87  Hen,  8.  c.  10.    10  Car.  1'  c.  1.  in  IreUmd,  vol.  ii-  p.  91. 
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6F  PROYISIONS  made  for  the  wipe  before  MARRIAOg,  WHlCH» 
THOUGH  NOT  CONFORMABLE  TO  THE  37  HEN.  8.  HATE  BEEN 
HELD   IN  E<IUITT  TO  BE  A  BAR  OF  DOWER. 

A  JOINTURE  settled  upon  a  woman,  even  of  Aill  ikge,  Would  Jointurd 
not  have  been  a  bar  of  dower  at  the  commoti  law,  and  the  |^%e 
widow  would,  notwithstanding,  be  entitled  to  both  her  join-  ^I^^ 
tnre  and  her  dower.     l*he  statute  of  i7  Hen.  8.  c.  10.,  has  tote  my 
changed  the  law  iii  this  respect ;  for  it  enacts,  that,  if  the  ^^^  ^^ 
jointure  possess  certain  requisites,  it  shall  be  &  bar  to  her  aqnitf. 
claim  of  dower,  which  cannot  be  avoided,  if  the  j(nntur6 
have  been  made  before  marriage.     If  it  have  been  made 
dwing  the  marriage,  it  was  no  bar  of  dower,  unless  the 
widow  accepted  it.     If  it  were  d^fic^ient  in  any  of  the  qual- 
ities required  by  this  act,  then  the  case  stood  as  it  had  been 
at  the  common  law,  and  the  widow  took  both  the  jointure 
and  the  dower.     The  requisites  for  a  valid  jointure  under 
this  statute  have  been  already  enumerated,  and  the  con- 
struction of  its  various  clauses  has  been  fully  considered.^ 
But  although  a  jointure  settled  on  a  woman  previous  to  her 
marriage,  with  the  intention  that  it  shall  be  a  bar  to  het 
claim  of  dower,  may  be  wanting  in  many  of  the  materials 
required  by  the  statute,  still  it  may  secure  as  sufficient  a 
forovision  for  her,  as  if  it  were  precisely  conformable,  and 
therefore  it  Would  be  unjust  that  a  widow  in  such  a  case 
should  take  advantage  of  the  defect,  and  have  both  jointure 
and  dower ;  and  accordingly,  to  prevent  this  injustice  where 
such  a  settlement  has  been  made,  a  court  of  equity^  acting 
on  the  consciences  of  the  parties,  will  enforce  a  co^ipliaace 

a  Chap.  IV.  Book  If. 
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with  the  contract  by  the  wiHow,  and  restrain  her  from 
suing  for  dower.  However,  ahhough  the  2T  Hen.  8.  will 
be  so  far  restrained  in  its  operation,  equity,  in  the  ex- 
ercise of  this  jurisdiction,  wiJJ  always  attend  to  the  distinc- 
tion made  by  the  statute  itself*  between  provisions  settled 
before  and  during  the  marriage  ;  for,  if  they  be  before  mar- 
riage, the  Court,  following  the  act,  will  consider  them  as 
bars  to  dower ;  and,  if  during  the  marriage,  then  the  widows 
will  not  be  obfiged  to  take  such  provisions  in  lieu  of  their 
dower,  but  will  be  at  liberty  to  accept  or  reject  them.  And 
the  reason  for  making  widows  abide  by  the  provisions 
settled  on  them  before  marriage,  and  leavnig  them  the 
power  of  selection  between  a  provision  made  during  mar- 
riage and  their  dower,  seems  to  be  this,  that  as  before  the 
marriage  they  were  m  jtirw,  and  capable  of  contracting, 
they  shall  be  bound  by  such  engagements ;  but  as  they 
were  incapable  of  contracting  during  their  marriage,  they 
shall  be  at  liberty  afler  the  marriage  to  choose  the  provision 
most  advantageous  to  them.  It  is  intended  to  appropriate 
the  remainder  of  this  chapter  to  the  consideration  of  the 
provisions  made  oif  women  by  their  intended  husbands 
before  marriage,  which,  although  not  conformable  to  the 
statute,  have  yet  been  held  in  equity  to  be  valid  bars  of 
dower ;  and  in  the  next  chapter  to  treat  of  the  same  descrip- 
tion of  provisions,  viz.  those  not  conformable  to  this  statute 
which  have  been  made  during  the  coverture,  and  of  the  de*^ 
cisions  relating  to  such  an  acceptance  of  them  by  the  widow 
as  will  bar  her  election :  And  it  will  appear  from  the  oases 
to  be  immaterial,  whether  the  provision  mtended  to  be  a 
jointure,  was  secured  by  an  actual  settlement,  or  merely  by 
articles  agreeing  to  settle ;  or  if  by  the  latter,  whether  they 
have  been  entered  into  before  or  during  marriage,  as  a 
court  of  equity  will  decree  the  articles  to  be  specifically 
executed,  and  will  treat  them,  so  far  as  the  claim  of  dower 
is  concerned,  precisely  in  the  same  way  as  if  the  settle- 
ment had  been  actually  made  in  the  first  instance. 

And,  first,    it  is  settled,  that  any  provision,  however 
inadequate  or  precarious  it  maybe,  for  which  a  woman 
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contracts,  and  which  she  agrees  to  aecept  in  Heu  of  her  An^  pro- 
dower,  may  be  a  valid  jointure  in  equity.  There  is  one  however 
exeeption  to  this  rule,  namely,  when  the  woman  is  an  inAmt:  *<*»l^^f<^ 

^  '  -^  'or  precaiv 

aad  in  such  case  it  is  settled  that,  if  the  fnroTision  be  pre-  ous  wamrhe 
carious,  she  is  not  barred  of  her  dower,  but  mayor  may  dower'in 
not  aecept  of  the  provision  under  the  jointure,  or  hav^  equity, 
recourse  to  her  dower,  as  she  pleases.     The  authorities  on 
this  part  of  the  subject  shall  be  stated  in  the  first  instance ; 
as,  while  they  prove  the  exception,  they,  at  the  same  time* 
establish  the  rule, 

in  iStover  v.  Batcs^  It  was  provided,  in  articles  before  Infimt  no<r 
•marru^,  that  the  terms  therein   mentioned   should  be  to  dower  l^ 
flie  wife,  in  full  satisfaction  and  recompense  of  all  riirht  «*»«*««- 

J      1  •         /.  J  f"'^  iii«r- 

and  claim  of  dower,  or  any  claim  or  right  by  common  riage,uii. 
law,  «Lc.  &c-     The  wife  lived  some  time  after  the  death  of  d^i*lfter 
ber  husband,  who  died  intestate,  and  she  accepted  of  the  l»««band»B 
terms  mentioned  in  the  articles.      Upon   he*'  death,  her    ^ 
representative  brought  a  bill  to  have  her  distributory  fehare 
of  the  husband's  estate,    notwith»tanding    these  articles. 
Loud  Hardwicke  said,    <  The  first  question  is,  if  the  wife 
is  bound  by  these  articles  ?     This  demand  of  the  wife,  (if 
she  had  in  ber  life  demanded   it,)  though   not  properly 
the  stil^'ect  matter  of  a  release,  yet  may  certainly  be  ex- 
tjnguished  by  agreement.     She  was  an  infant  at  the  time 
of  entering  mto  this  agreement ;  therefore,  at  the  death  of 
the  husband,  she  had  her  election,  and  she  has  made  it  by 
accepting  what  was  designed  by  the  articles  as  a  satisfac- 
tion, which  plainly  shows  her  sense  of  the  articles.'*     This 
decision  of  lK>rd   Hardwicke  is  quite  unqalified  as  to  the 
nature  of  the  interest  given  by  the  articles.     His  Lordship 
seems  to  say,  that,  whether  the  provision  be  certain  or 
uncertam,  adequate  or  inadequate,  the  infant  is  not  bound 
by  it.     But  the  succeeding  cases  confine  the  proposition  to 
instances,  in  which  the  provision  in  lieu  of  dower  was  un- 
certain and  precarious.     As  in   Caruthers  v.   CanOhers,'' 
where  Sir  Joseph  Jekyl    held,    that  a  settlement  of  an 

b  1  Atk.  43f>»  r  i  Br.  C.  C.  500. 
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if  precari- 
ous and 
uncertain. 


estate  on'the  husband  for  life,  Vemainder  to  another  for  lifey 
remainder  to  the  wife  for  life,  did  not  bar  the  wife,  who  was 
an  infant,  of  her  dower,  because  this  proyision  was  pre-* 
carious  ;  it  being  doubtful,  whether  the  estate  would  ever 
be  the  wife's  in  possession.     In  this  case,  the  -  estate  was 

Infant  not   certdu ;  the  enjoyment  only  was  doubtful.     But  in  Smiih  y. 

siUUmeiu  Smiih*^  the  amount  of  property  was  uncertain  i  as,  where 
by  a  settlement  previous  to  marriage,  it  was  provided  that 
if  the  wife,  who  was  an  infant,  should  survive  her  husband, 
and  there  should  be  no  issue  at  his  decease,  or  she  should 
not  be  enseint,  then  she  should  be  entitled  to  receive  to  her 
own  use  not  only  all  such  share  of  hb  personal  estate  as^ 
she  would  be  entitled  to  by  the  custom  of  London,  as  the 
widow  of  a  freeman,^  but  that  she  should  also  have  aD  the 
household  goods  and  furniture  of  her  sud  husband ;  and 
that  if  there  was  a  child  or  children  of  the  marrii^,  that 
then  she  should  have  the  said  household  goods,  &g.  and  be 
entitled  to  her  share  of  the  residue  of  bis  personal  estate, 
according  to  the  custom  of  London ; .  and  Lord  Lough- 
borough held,  that  the  wife  was  not  barred  of  her  dower 
by  this  settlement.  JAis  Lordship  does  not,  in  his  judg- 
ment, advert  either  to  the  circumiitance  that  the  wife  was 
an  infant  when  the  settlement  was  executed,  or  that  the 
provision  was  precarious ;  however,  as  these  were  the  only 
grounds  on  which  the  counsel  for  the  wife  argued  the  case, 
it  is  probable  they  were  the  grounds  of  the  decision.  The 
inference  from  these  cases  is,  that,  if  the  settlement  be  not 
precarious  the  infant  will  be  bound  by  it  Lord  Thurlow 
held,  in  H^Ultams  v.  fViUiams^'  that  an  infant  wife  was 
bound  by  a  reasonable  settlement;  and,  in  fVUUams  v. 
ChUhfy^  it  was  decided,  that  a  wife  was  barred  ot  dower 
by  a  settlement  of  stock  and  leasehold  property  made  on  her 
before  marriage,  while  she  was  an  infant. 

But  ifthe  woman  be  an  adult,  she  may  contract  for  any 
species  of  provision,  however  small  or  uncertain,  in  lieu 
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and  satiflflEU^tion  of  her  dower,  and  she  will  be  barred  by  it.  ^^  ^^^ 

^^  ^  *  woman 

Sir  Joseph  Jekyl  said,  *^Any  equitable  provision  which  a  barred  of 
<woinan  taken,  must  be  as  certain  a  provision  as  her  dower,  eqtdty  1^ 
not  an  uncertain  provision,  which  she  may  never  enjoy.     I  ^ny  kind  of 
do  not  say,  that  if  she  had  been  an  adult,  she  might  not  have  ibr  wMch 
bound  hevself ;  she  might  have  taken  a  provision  out  of  the 
personal  estate,  or  she  might  have  even  taken  a  chance,  in 
satisfaction  of  her  dower,  acting  with  her  eyes  open  ;  but 
an  infant  is  not  bound  by  a  precarious  interest.''^ 

It  was  at  one  period  contended,  that  no  species  of  provi- 
sion would  operate  as  a  bar  of  dower  in  equity,  except 
one  which  would  be  a  good  bar  at  law  under  the  27  Hen. 
8.;'^  but  now  it  seems  that  a  court  of  equity  will  carry  into 
execution  any  terms  for  a  married  woman,  without  regard 
to  the  nature  of  the  property,  as  out  of  trust  estates,  lease- 
hold, copyholds,  or  out  of  the  funds,  and  without  regard 
to  the  form  of  the  ins^ument  in  which  the  contract  has  been  • 
entered  into,  and  hold  them  to  be  a  bar  of  dower,  if  the  in- 
tention appear  to  have  been  such. 

There  are  several  cases  where  by  provision  of  the  bus-  ^  instru- 
band  a  wife  may  be  barred  of  dower,  where  the  common  te^  to^'fle- 
law  would  not  bar  her,  if  it  be  so  framed  as  to  imBort  a  cure  join- 

.   .  •      -  *  tore,  the 

jomture,  whether  expressed  or  no  ;  which  the  Court  does  form  of  it 
by  waj  of  enforcmg  the  agreement  of  the  parties,  and  '°™**«n»^' 
to  prevent  double  satis&ction.'  In  Davila  v.  DavUa,} 
Mr.  Davila,  on  the  marriage  of  his  wife,  in  consideration 
of  the  intended  marriage,  and  of  1000/.,  cavmantedy  if  his 
wife  survived  hhn,  to  pay  her  15001.  in  a  month  after  his 
decease,  in  full  of  datvcr^  thirds,  custom  of  London,  or 
otherwise,  out  of  his  real  or  personal  estate.  He  after- 
wards died  intestate,  and  without  issue,  and  his  wife  filed 
a  bin  agfunst  his  administrator,  to  have  a  moiety  of  his 
personal  estate,  by  the  statute  for  distribution  of  intestate's 
effects.    The  marriage  agreement  was  pleaded  in  bar ;  on 

?  t^^'J^'  ^'  ^^^'  '  Walker  v.  Walker,  1  Yta,  sen.  54. 

h  Vide  Draiy  v.  Dniry,  2  Eden.  39.      j  3  Vem.  274. 
Coneh  V.  Stratton,  4  Ves.  395. 
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lands,  a  bar 
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wlich 'the* plaintiff  cbntended  that  it  did  not  ejrtend  to 
debar  her  froin  a  moiety  of  the  personal  entate ;  or,  that,  if 
she  might  not  hare  the  moiety  of  the  personal  estate  and 
the  15001.  she  might  elect  that  of  the  two  provisions  which 
was  most  beneficial.  But  the  Lord  Chancellor  held,  tha^ 
^<  by  the  words  of  the  agreement  she  is  tied  down  to  accept 
the  1500/.  in  full  for  what  she  might  claim  for  dower  o^ 
tlurds,  or  by  the  custom  of  London,  or  otherwise,  out  of 
the  real  or  personal  estate ;  words  are  never  to  be  confined 
or  restrained  from  then*  natural  signification.**  His  Lord- 
ship, therefore,  allowed  the  plea.  In  this  case,  the  instm- 
tnent  was  in  form  a  mere  covenant,  and  the  jointure  a  stmi 
of  money. 

In  Drury  v.   Drwry'^  the   husband  et^vtrnmiUd  that  his 
heirs,  executors,  or  administrators  should  pay  the  wife  an 
annuity  for  her  life  in  full  satisfaction  and  bar  of  dower  or 
thirds,  without  charging  it  on  any  particular  lands,  or  se- 
curing it  on  lands  generally,  which  was  objected  to   on  the 
part  of  the  widow,  as  not  being  a  good  jointure  at  law  or 
in  equity  ;  that  It  waji  neither  a  grant  of  lands,  nor  of  any 
interest  or  estate  out  of  lands  ;  it  was  a  mere  covenant  to 
pay  an  annuity,  which  could  not  in  law  be  considered  as 
within  the  intent  of  the  act.     That  there  was  no  real  secu- 
rity  for  the  performance  of  the  covenant,  so  that  the  hus- 
band might,  before  his  death,  have  disposed  of  all  his  real 
and  personal  estate,  and  left  the  defendant  destitute  of  all 
provision.     And  Lord  Northington  held,  that  it  was  not  a 
valid  bar  of  dower,  his  Lordship  saying  on  this  part  oi  the 
case,  **  But  I  cannot  help  taking  notice  of  the  particular 
settlement  in  (juestion,  and  laying  it  down  as  a  principal 
ground  of  my  determination,  that  the  interest  there  raised 
to  Lady  Drury  is  destitute  of  all  the  substantial   qualities 
required  by  the  statute.     First,  no  legal  estate  in  lands,  &c. 
is  conveyed  to  the  lady.     Secondly,  no  equitable  bVn  on 
any  real  estate  of  the  husband  is  created.*'    There  was  an 
appeal  to  the  Lords  from  this  decree,  and  it  was  reversed  J 


k  9  Eden.  39. 
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So  although  a  jointure  of  a  copyhold  is  no  bar  of  dower  bSbSSJ-*** 
at  the  common  law,  yet  Lord  Nottingham  held  that  an  ^^^^ 
agreement  precedent  to  marriage  to  accept  it  as  such  makes  2l!S^^idf  b  • 
it  a  bar  in  equity."     And  in  Creswett  ▼.  Byron^'^  a  leasehold  te'eqJSr^'*  - 
estate,  settled  before  marriage,  was  admitted  without  dis* 
pute  to  be  a  bar  of  dower,  the  only  question  in  the  case  be- 
ing, whether  the  words  of  thd  settlement  **  in  recompense  8etu«n«&t 
and  bar  of  dower,  and  for  a  provision  for  the  wife,'*  bar-  ^^©toi^^^ 

red  the  wife  of  her  thirds  ;  and  Lord  Thurlow  held  that  they  ^^  of 
J. ,      .  "   dover, 

uia  not.  bars  it. 

A  bond  also  will  be  specifically  carried  into  execution^  Bond  a  bu 
and  be  held  as  a  bar  of  dower,  even  where  the  intended  ^^^^ 
wife  was  no  party.     As  in  EsUaurt  v.  Eeicawrty^  where  on  ^>f«  ^^.^  ^ 
a  treaty  of  marriage  the  intended  husband  gave  a  bond  in  ^^^"^ 
the  penalty  of  1500/.  to  his  intended  wife's  mother,  condi- 
tioned that  he  or  his  heirs  would  settle  on  trustees  with  afl 
convenient  speed  500/.  per  annum  in  land  to  the  use  of  the 
intended  wife  for  life,  to  be  in  full  recompense  and  satislhc- 
tion  of  her  dower,  and  after  her  decease  to  the  issue  of  the 
marriage.    Afterwards,  during  the  marriage,  the  husband 
made  a  settlement  of  land  in   pursuance  of  the  bond,  to 
which  the  wife  was  a  party.     The  husband  died,  and  on  a 
bin  filed  by  the  devisees  under  his  will  to  establish  the  will 
and  settlement,  the  widow  by  her  answer  submitted  to  the 
Court  that  she  was  not  bound  to  accept  of  her  jointure,  but 
ought  to  have  her  election  to  take  her  dower,  and  insisted 
that  she  was  not  a  party  to,  nor  did  she  agree  that  such 
bond  should  be  in  full  satisfaction  of  her  dower,  and  though 
she  executed  the  settlement,  yet  she  was  not  bound  thereby, 
bemg  a  feme  covert  at    the  time,   and  that  she  did  it  to 
oblige  her  husband.     The  Master  of  the  Rolls  held,  that 
the   transactions,-  with  the    circumstances    accompanying 
them,  were  tantamount  to  an  agreement,  and  that  it  was  an 
agreement  binding  on  the  widow,  although  she  was*  not  a 
party.     That  being  in  the  shape  of  a  bond,  it  would  have 
been  improper  to  have  made  her  a  party,  yet  that  she  was 

m  GUdston  v.  Kpley,  cited   ia       nSBr.  C.  C.  369. 
I>niry  v.  Dniry,  2  EdetL  59.  o  1  Cox*«  Reto.  «0. 
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to  he  considered  as  approving  of  it  from  the  circumsianees 
attending  it.     That  the  settlement  made  daring  the  cover- 
ture purported  to  be  in  pursuance  of  the  bond,  and  in  con- 
sideration of  the  marriage,  and  thi^t  the  whole  was  a  case 
of  an  express  bar  of  dower,  to  which  his  Honour  thought 
the  widow  was  not  entitled. 
Not  neoM-       The  above  are  instances  where  the  provisions  were  made 
Se^instni-   ^^^<<Iy  in  bar  of  dower,  but  it  is    not  necessary  that  the 
nMnt  intention  tabar  dower  should  be  expressed  ;  it  is  sufficient 

exprtued  to  that  the  instruments  should,  from  the  terms  of  them,  import 
bem barof  g^^  ^^  intention.     For  instance,  a  bond  to  settle  lands  on 

flower. 

The  words   the  wife,  for  her  livelihood  and  maintenance,  if  she  should 
'u  d^Md    "^^^^  ^^^  considered  as  importing  an  intention  to  bar 
and  main-    kef  dpwer.     This  was  the  case  of  Vizard  v.  Longdtn,^ 
^^^^^     where  ct  bill  was  brought  by  the  brother  of  the  husband, 
to  indicate    ifho  died  intestate,  agunst  the  widow  for  an  account  of  the 
bar  dower,    personal  estate,  and  to  be  relieved  against  her  claim  of 
dower,  by  reason  of  an  agreement  contained  in  a  condition 
of  a  bond  entered  into  before  marriage.     She,  by  her  an- 
swer, said,  that  her  husband  agreed  to  settle  on  her  a  clear 
annuity  of  14/.  per  anmm^  and  no    particular  lands  were 
mentioned,  (omitting  in  her  answer  the  words  *cfor  her 
provision  and  maintenance,"  whiqh  were  in  the  condition,) 
and  prayed  to  have  th§  annuity  made  good  out  of  the  real 
estate,  the  personal  being  defici^it,  and  also  to  have  her 
dower.     Sir  Joseph  Jekyl  declared  in  his  decree,  that  there 
was  not  any  sufficient  proof  of  the  averment,  that  it  was  in 
bar  of  dower,  and  decreed  both  the  annuity  and  the  dower. 
But  Lord  King  reversed  this  decree,  and  declared  she  was 
only  entitled  to  thel4{.  per  anntim,  and  that  it  was  in  bar 
of  dower.     The  words  in  this  bond  which  were  relied  on 
as  affording  evidence  of  an  intention  to  give  the  annuity  in 
lieu  of  dower,  were  "  for  her  livelihood  and  maintenance.  "^ 
The  word     SoinVFolker  7,  Walker,'  where  a  man,in  consideration  of 
"iSi'"*'^*V  ^  marriage,  and  to  make  ewne  provieion  for  his  wife  by 
aninten-     d^^3i®<^uted  before  the  marriage,  settles  upon  her,  if  she 

tion  to  ex- 
clude from     ^^  p  Q^^^  '^  Lo^  Buckingham-    q  Vide  3  Atk.  9.    1  Ve«  sen.  55. 
^^^'  •hare  v.  Drurv,  3  Eden,  68.  r  1  Ves  ecn.  55. 
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survive  Vim,  part  of  his  real  estate  for  her  jaifUurty  and 
in  full  har  of  all  dower  of  thirds,  which  she  can  be  entitled  I 

to  or  any  way  claim  out  of  any  lands,  tenements,  messuages  ; 

Or  hereditaments,  of  which  he  now  is  or  ever  after  during' 
the  coverture  shall  be  seised  of  freehold  or  inheritance.  i 

The  husband  afterwards  purchased  copyhold  estates,  of  i 

which  on  his  death  his  wife  got  possession  as  her  free  bench ; 
and  the  question  was,  whether  the  words  of  the  settlement 
imported  an  intention  to  exclude  the  wife  from  it.     Lord  ^ 

Hardwicke  held,  that  they  did,  and  that  she  was  not  en- 
titled to  the  free  bench.  His  Liordsfaip  said,  that  **  if  the 
settlement  had  gone  no  farther  than  the  word  jointure,  he 
should  have  thought  it  intended  to  bar  her,  not  only  of^ 
what  the  statute  would  bar  her,  but  of  any  other  demand 
as  a  widow.  His  Lordship  added,  '*  What  I  chiefly  lay 
stress  upon  is,  that  for  her  jointure  alone  would  do,  but 
not  on  that  singly.  The  words,  *  provision,  if*  she  sur- 
viye./  mean  the  same  as  in  Vizard  r.  Longden^*  and  the  word 
some  makes  no  difference  ;  for  it  is  not  said  *  some  part."* 
This  settlement  expresses  that  the  jointure  should  be  in  bar 
of  dower  and  thurds ;  but  bis  Lordship  declares  that  without 
any  such  expression  the  woid  "jointure"  alone  wouM  be 
sufficient  to  bar  her. 

However,  in  Charles  and  Others  v.  Andreuss^^  which  was  old  rule  to 
prior  to  IfeUkerv.  Walkevy  the  word  "jointure**  was  not  'J?**^* 
considered  to  be  sufficient  to    exclude   the   widow  from  ment,tkAt 
dower.     In  this  case  a  bill  was  filed  airainst  the  heir  and  *  ?»▼*«<>" 

^  wa»  in  bar 

executors  of  John  Andrews  by  his  creditors  for  an  account,  of  dower, 
and  to  have  their  debts  paid,  and  it  was  decreed,  amongst  i^lSJlI^t 
other  things,  that  the  land  should  be  sold  for  this  purpose.'  wtuBlbrex- 
Astothc  sale  of  the  lands,  this  question  arose,   that  the  ^ 
widow  of  the  testator  might  be  obliged  to  keep  to  that 
jointure  which  was  settled  on  her  before   marriage,  and 
relinquish  her  dower,  or  at  least  should   choose  one  and 
relinquish  the  other,  arid   that  she  might  not   have  both ; 
for  though  the  jointure,  which  she  had  by  her  marriage 

s  Supra,  p.  226.  t  OMod.  151. 
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iKetUement  is  not  expressed  to  be  in  bar  of  her  doweriyet 
it  IS  the  rale  of  this  Court  that  she  shall  not  have  both- 
The  Coort  was  of  opinion,  that  if  she  was  a  party  to  the 
settlement,  and  of  age  at  the  time  of  her  marriage,  and  it 
is  expressed  that  her  jointure  shall  be  in  bar  of  her  dower, 
then  she  shaU  be  barred,  but  if  it  is  not  so  expressed,  it 
shall  neyer  be  arerred  to  be  in  bar  of  dower. 

But,  if  there  be  a  mere  general  provision  for  the  wife, 
witljout  any  expression  or  circumstance  on  the  face  of  the 
instrument,  from  which  the  intention  to  exclude  her  Irom 
dower  can  be  collected,  then  such  provision  cannot  operate 
as  a  bar  to  dower,  and  it  would  not  be  competent  to  a  party 
to  give  parol  evidence  of  an  intent  that  it  should  be  a  bar. 
As  in  Tumey  v.  Tlmiey,"  where  a  bill  was  brought  for 
dower,  the  defendant,  the  heir  at  law,  insists  that  the  hus- 
band gave  a  bond  in  the  penalty  of  1000/.  in  trust,  to  secure 
to  bis  wife  600/.  in  case  she  survived,  and  that  it  was  in- 
tended at  the  time  to  be  in  lieu  of  dower,  and  that  she  ac- 
knowledged it  to  be  so,  and  offered  to  read  evidence  of  her 
acknowledgment.  Lord  Hardwicke  said,  "I  am  of  Opi- 
nion that  parol  evidence  cannot  be  allowed  in  this  case, 
being  within  the  statute  of  frauds  and  perjuries,  and  that  a 
general  provision  fbr  a  wife  was  not  a  bar  of  dower,  unless 
expressed  to  be  so.'' 

So  in  Couch  v.  Stratum,^  where  there  was  an  actual 
settlement  of  the  intended  wife's  fortune  before  marrii^, 
and  also  in  another  indenture  of  the  same  date,  a  covenant 
to  pay  a  certain  sum  of  money  after  his  death  to  his  wife  in 
the  event  of  her  dying  without  issue  had  by  him,  although 
k  stated  that  the  covenant  was  entered  into  for  the  purpose 
of  making  "  some  provision"  for  the  wife  and  her  issue, 
bendes  the  provision  made  by  the  other  indenture  of  the 
same  date ;  die  husband  dying  intestate,  it  was  held  that 
the  widow  was  entitled  to  her  dower,  there  being  no  ex- 
pression in  the  settlement,  from  which  the  contrary  inten- 
tion could  be  implied. 
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HoweTer^  although  the  provision  be  general^  yet  it  may  Thooi^the 
be  of  Buch  a  nature,  aB  to  raise  the  presumption,  that  it  j^^"^^ 
was  intended  to  be  in  lieu  of  dower.     For  in  Oasfishore  v.  jret  inten- 
Chalkt^  where  the  husband  had  covenanted  before  mar-  should  bar 
riage  that  his  widow  should,  within  six  months  after  his  ^^^^^jL^^ 
decease,  have  a  conveyance,  payment  and  assignment  of  from  the 
one  fuU  and  clear  -moiety  of  all  such  real  and  personal  ^^^^. 
estate  as  he  should  be  seised  and  possessed  of,  or  entitled 
to  at  his  decease,  Lord  Eldon  said,   **  Another  question  is, 
whether  ibis  is  a  provision  in  bar  of  dower  ?     If  it  were 
necessary  to  decide  that,  it  must  be  decided,  as  if  a  bill  had 
been  filed  immediately  upon  the  death,  calling  upon  the 
heir  to  convey  in  fee  one  moiety  of  the  real  estate,  and  also 
to  assign  by'  metes  and  bounds  one  third  of  the  other 
moiety ;    and  the  true   question  is,  not  upon    Vtzard  v. 
Longden^    but    upon  the    whole,  whether  that  was  not 
intended  to  be  the  provision,  which  in  every  view  she  was 
intended  to  have  as  between  him,  her,  and  his  heirs,  exe- 
cutors, and  administrators,  and  I  do  not  think,  if  that  was 
now  before  me,. that  this  case  might  not  be  so  taken.''' 
This  opinion  was  formed,  of  course,  on  the  ground  that  the 
deed  contained  in  itself  evidence  of  an  intention  that  the 
provision  securedby  it  should'be  in  bar  of  dower. 

Such  are  the  cases  upon  the  form  of  the  instrument  and 
I  the  nature  of  the  property,  which  have  been  decided  to  be 

sufficient  to  give  good  equitable  jointures.  It  would  ap- 
pear that  the  only  consideration  of  a  court  of  equity  is, 
whether  the  provision  made,  be  equivalent  to  a  legal  jointure 
under  the  statute ;  if  it  be,  the  rule  then  is,  to  follow  the  law 
in  the  substance,  without  regard  to  the  form,  in  which  the 
object  is  sought  to  be  effected.  If  the  provision  made,  be 
equal  in  value  to  what  a  court  of  law  would  admit  as  a 
joiture,  then  it  will  be  binding  in  equity.  In  fact,  every 
certain  provision  with  the  consent  of  the  wife,  parents,  or 
guardian,,  though  not  a  jointure  within  the  27  Hen.  8.  is 
goodinequity.7 

!  w  10  Ve«.  20.  y  Ld.  Buckinhamshire  v.  Druiy, 

!  X  Stated  in  Ld.  Backiaghamshiro    9  Eden,  65. 

I  r.  Drniy,  S  Eden.  66. 
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OF  PROVISIONS  FOR  THE  WIFE  DURINO  THE  COVERTURE|  WHICH^ 
THOUGH  NOT  CONFORMABLE  TO  THE  27  HEN.  8.  WILL  BE  CON- 
SIDERED SUFFICIENT  TO  PUT  HER  TO  HER  ELECTION. 

Where  a  provision  has  been  made  for  a  wife  before  mar- 
riage, and  in  contempIa&>n  of  it,  it  has  been  sbowiit  that^ 
even  if  it  do  not  possess  the  requisites  of  the  fH  Hen.  8., 
a  court  of  equity  will  consider  it  as  a  bar  to  dower,  if  such 
an  intention  clearly  appear  on  the  face  of  the  instrument. 
In  such  cases  (where  the  provisions  have  been  made  before 
the  marriage,)  the  question  as  to  the  right  of  election,  never 
4:an  arise ;  for  if  the  instrument  be  construed  to  give  a  valid 
jointure,  whether  It  be  legal  or  equitable,  the  widow  is 
bound  by  fhe  contract :  she  can  have  the  jointure  only, 
and  has  no  choice:  but  if  the  instrument  be  held  not  to 
have  intended  to  give  a  provision  in  satisfaction  of  dower, 
then  the  wife  takes  her  dower,  and  also  the  provision  under 
the  settlement. 

On  the  other  hand,  if  the  provision  be  made  during  the 
bemide  coverture,  and  be  intended  as  a  satisfaction  of  dower,  the 
^^"^  widow  not  being  bound  by  it,  whether  it  be  conformable  to 
fivr  wife  in  the  Statute  or  not,  may  select  which  of  the  two  she  will  abide 
^OiemiLy  ^Ji  ^®  dower,  or  the  provision;  but  she  cannot  have  both, 
elect  1m>  If  the  Court  shall  think,  upon  the  construction  of  the  in- 
and  her  tftrument,  that  the  provision  was  not  intended  as  a  compen- 
2^Jj  **^  sation  for  her  dower,  then,  as  in  the  cases  of  provisions 
hsveboth.  before  marriage  she  will  take  both  ;  so  that  it  is  only  in 
^[^11^!^"*"^  caaes  of  provisions  made  during  the  marriage,  that  the 
mank^  question  of  election  can  arise,  and  only  in  cases  of  pro- 
^M^    visions  before  marriage  that  the  question  whether  dower 
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has  been  baSfed  can  be  made  :  for*  in  (be  first  class,  if  she  dower, 
cannot  take  both  dower  and  proTision>  she  may  elect  which  take*  both, 
she  will  take  ;  in  the  second,  she  has  no^  choice ;  for  if  the 
instrument  be  held  to  be  a  bar  of  dower,   she  can  take  the 
provision  only ;  if  it  be  not  a  bar,  then  she  takes  both. 

The  provisions  which  are  made  bj  husbands  during  co*  j^^inona 
verture  for  the  future  livelihood  of  their  widows,  may  be  bands  Ac- 


classed  under  two  heads ;  first,  those  which  are  given  by  J^*^ 

instruments,  which  are  complete  so  soon  as  they  have  bwn  their  wi- 

CMcuted,  viz.  deeds,  bonds,  &c.  &c. ;  secondly,  those  which  by^eeos 


are  given  by  instruments  which  are  imperfect  until  the  death  *^  ^^* 
of  the  husband.  * 

The  first  class  is  governed  exactly  by  the  same  tdea  of  con- 
struction as  those  which,  are  applied  to  similar  instiunnents, 
when  made  before  marriage,  by  which  it  is  to  be  determined 
whether  the  widow  in  the  one  case  is  to  be  barred  of  dower, 
and  whether  in  the  other  she  is  to  be  confined  to  her  election* 
Although  this  rule  of  election  may  be  applied  to  deeds  as  - 
we]i  as  to  wills,  yet  the  decisions  on  this  subject  are  con- 
fined to  the  latter  only,  for  which  Lord  Redesdale  accounts 
in  this  way :  <*  Because  deeds  being  matter  of  cojutract,  they 
are  not  to  be  interpreted  otherwise  than  as  the  con3ideration 
which  is  expressed  requires ;  and  voluntary  deeds  are  gen- 
nerally  prepared  with  greater  deliberation  and  more  know- 
ledge of  pre-existmg  circumstances  than  wills,  which  are 
often  prepared  with  less  care,  and  by  persons  uninformed  of 
circumstances,  and  sometimes  ignorant  of  th^  effect  of  the 
language  which  they  use.'*  ^ 

When  a  husband,  seised  of  an  estate  of  inheritance,  and  £l«o(ton 
who  had  not  made  any  provision  for  his  wife  before  marriage  ^^^^" 
in  lieu  of  dower,  devises  to  her  any  part  of  his  property,  the 
question  arises,  on  his  death,  whether  he  intended  the  de- 
vise as  a  compensation  for  her  dower,  or  intended  her  to 
have  both.  If  it  appear  to  have  been  the  intention  ibat 
the  devise  should  be  taken  as  a  substitute  for  the  dower, 
then  a  court  of  equity  will  insist  on  her  selecting  which  of  thje 

a  Vernon's  caee,  4  Rep.  4.        b  Scho.  &  Lef.  449. 
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two  proFisions  she  will  take  ;  atid  this  is  what  is  called  pat- 
ting the  wife  to  her  election.  The  principle  on  which  equity 
adopts  this  rule  is  this,  that  as  the  wife  has  at  the  deatii  of 
her  husband  an  undoubted  right  to  dower,  which  he»  by 
his  will,  has  expressed  hb  wish  that  she  should  exchange 
for  another  and  different  provision  although  she  cannot 
be  forced  to  surrender  this  right,  yet  she  will  not  be  suf^ 
fered  to  take  both  provisions,  but  will  be  put  to  the  alter- 
native of  abiding  by  her  common  law  right,  namely,  her 
dower,  or  of  taking  the  provision  which  her  husband  has 
allotted  to  her.  The  wife  wiU  not  be  allowed  to  accept  of 
a  favour  from  her  husband  under  his  will,  and  at  the  same 
time  to  dbappoint  his  intention  and  defeat  his  will  by 
avuling  herself  of^  a  right  which  he  wished  her  to  give  up  ; 
and  this  is  the  foundation,' as  Lord  Bedesdale  observes, 
of  the  law  of  election.^ 

Such  is  the  nature  of  election.  The  next  subject  for 
consideration  is,  what  are  the  terms  which  have  been  held 
to  indicate  an  Intention  in  the  husband  that  the  wife  shall 
be  put  to  her  election ;  and  what  terms  have  been  con* 
sidered  insufficient  for  this  purpose  f  In  the  first  place,  it 
is  clear,  that  if  the  testator  expresses  the  intention  that  the 
gift  shall  be  in  lieu  of  dower,  the  wife  cannot  have  both,  but 
is  put  to  her  election,  ^nd  even  if,  after  making  his  will, 
the  husband  sell  part  of  that  which  he  Jiad  bequeathed 
as  a  satbfaction  of  dower,  still  she  must  elect.  As  in  JlxUl 
v.  Axiel;^  where  the  husband  devised  three  tenements,  and 
one  called  Cox's  tenement,  to  his  wife  in  satisfaction  of  her 
dower,  with  election  to  her  to  take  one  or  the  other, — the 
dower  or  the  legacy.  Afterwards  he  sold  Cox's  tenement, 
and  died  without  new  publishing  the  will.  The  wife 
insists  to  have  satbfaction  for  Cox's  tenement,  because' 
her  husband  gave  her  that  with  the  rest  as  in  satbfac- 
tion of  her  dower.  And  the  plaintiff  cannot  bar  her  of 
her  dower  by  the  will.  The  Chancellor  said,  she  must 
take  the  will  as  it  was  ^at  the  time  of  the  death  of  her 


c  2  SchoL  &  Lef.  449. 
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buflband,  for,  till  then,  it  i«  no  will ;  let  her  choose  one  or 
the  other,  she  may  not  have  both ;  and  decreed  accordingly. 
Lawrence  v.  Lawrence''  is  the  first  case  upon  the  subject. 
The  facts  were,  that  Mr.  Lawrence  devised  some  legacies 
out  of  his  personal  estate  to  his  wife,  and  also  devised  to 
her  part  of  h^  real  estate  during  her  widowhood,  and  de- 
vised the  residue  of  nis  estate  to  trustees  for  twenty-one 
years  for  payment  of  debts  and  legacies.  The  remainder 
of  the  whole  estate  he  devised  to  the  pluntiff  (nothisson» 
but  a  remote  relaticfo)  for  life,  reminder  to  his  first  and 
other  sons  in  tail.  Lord  Chancellor  Somers  was  of  opinion, 
that  although  what  was  given  to  the  wife  was  not  declared . 
to  be  in  lieu  and  satisfaction  of  dower ;  and,  although  no  es- 
tate for  life  was  devised,  but.  only  during  widowhood,  yet 
that  in  equity  it  ought  to  be  taken,  that  what  was  so  devised 
was  intended  to  be  in  lieu  and  satisfaction  of  (fower,  and  that 
it  might  be  plainly  collected  and  intended  from  the  will  that 
it  was  so  intended,  because  he  thereby  devised  all  other  his 
real  estate  to  other  uses  ;  and  a  collateral  satisfaction  may 
be  a  good  bar  to  dower  in  equity,  though  not  pleadable  at 
law^  and  his  Lordship  decreed,  that  she  must  either  take  her 
dower  and  waive  the  devise,  or  accept  the  devise  and  waive 
the  dower.  But  the  liord  Keeper  Wright  reversed  this  de- 
cree, conceiving  there  was  nothing  in  the  testator's  will  that 
showed  an  intention  to  bar  defendant  of  her  dower  ;  and  this 
reversal  was  affirmed  by  Lord  Cowper,  and  afterwards  on  an 
appeal  to  the  House  of  Lords.  ^ 

This  case  was  afterwards  cited  by  Lord  Hardwicke^  as 
an  authority  for  the  po8ition,|  that  where  the  husband  had 
devised  an  estate  to  his  wife  larger  than  her  dower,  still  she 
would  be  entitled  to  both.«  And  in  French  v.  Damee^  the 
Master  of  the  Roils  says,  that  this  case  of  Lawrence  v,  LtM" 
rence  pioves,  that  a  gift  by  a  husband  to  the  wife  of  a  larger 

eS  Vera.  365.    i    Eq.    Ca.    Ab.    Lawrence    v.   Lawrence,   2  Vem* 
218.     2  £q.  Ca.  Ab.  3S6.  36S 

f  See  Mr.     Rmthby^s     note    to    a  2  Atk.  427. 

h  2  Vefl.  jun.  67&. 
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amount  tban  the  dower  is  no  bar  of  dower.  But  Freeman  i§ 
the  only  reporter  of  Lawrence  t.  Lawrence^  who  statei  the 
devise  to  the  wife  to  have  been  **  altogether  of  better  value 

than  her  dower.*^ 

Lemon  v.  Lemor^  is  a  decision  to  the   same  effect,  on 
proriaionof  fiicts  nearly  Similar.     J.  Lemon  devised  lands  to  his  wife 

finater  *' 

value  than  for  her  ]ife»  and  devised  other   lands  to  trie  plaintiff,  his 

SSe^lS''  broflier,  and  his  heirs.     The  defendant,  wife  of  the  testa- 

pressed  to    |<nr,  enters  bito  the  lands  devised  to  her«  which  were  of 

iactionof     more  value  than  her  dower,  but  not  devised  to  her  expressly 

^^  in  lieu  and  satisfaction  of  dower,  and  afterwards  brings 

ddwer  against  the  devisee  of  the  other  laiidB»  and  recovers 

dower  against  him,  with  costs.      He  brings  his  bill  m  this 

Court  to  be  relieved  against  the  judgment,  the  lands  de* 

vised  to  her  hj^  her  husband  being  of  greater  value,  and  she 

being  in  possession  of  them.     Lawrence  v.  Lawrence  was 

eited  for  the  defendant  to  prove  that  the   wife  shall  have 

dower,  notwithstanding  a  devise  to  her  for  Kfe  of  lands  by 

her  husband,  unless  declared  to  be  in  satisfaction  of  dower. 

Parker,  Chancellor,  said,  **  This  point  is  determined  already 

by  the  House  of  Lords,  that  there  is  no  relief  in  this  case  in 

equity  ;  therefore  the  bill  must  be  dismissed.'* 

So  in  HUchin  v.  Hiichxn^  the  husband  devised  several 
lands  to  his  wife,  but  did  not  mention  it  to  be  in  satisfaction 
of  her  dower,  and  devised  the  residue  of  his  lands  to  his  exe- 
cutors, till  his  debts  should  be  paid.  The  wife  brbught  her 
writ  of  dower,  and  recovered  it.  The  heir  filed  a  bill  to  be 
relieved  against  this  recovery,  on  the  ground  that  the  devise 
must  be  in  satisfaiction  of  dower.  But  the  Lord  Keeper 
held,  that  the  devise  was  not  to  be  looked  on  as  any  recom- 
pense or  bar  of  dower,  but  a  voluntary  gift. 
Bequest  of  In  linchdan  and  Others  v.  JWt^ote'  a  personal  legacy 
\tw^^^  only  was  given  to  Lady  Northcote,  without  any  present 
withar»-     immediate  interest  in  her  husband's  real  estate,  but  with 
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a  remainder  to  her  for  life,  in  default  of  issue  male  and  fe-  fo  ^  wife 

male  by  heV ;  and  Lord  Hardwicke  held»  on  the  authority  estate,  not 

of  Lawrence  v.  Laurence,^  which  his  Lordship  considered  to  ««?'••■«* 

be  a  case  in  point,  that  Lady  Northcote  was  not  excluded  tlsikction 

from  her  dower  out  of  the  same  lands.  Jo  y^^^* 

In  ff'^ride  v.  Clark  ^^  also,  where  the  question  was»  whether  Widow  not 

tiie  wife  could  take  an  estate  devised  to  her  by  her  husband,  Election  by 

and  claim  her  dower  besides?     Sir  Thomas  Sewell  said,  fdejueto 
^  her  by  nor 

*<  Unless  by  express  words  it  appears  intended  to  bar  dower,  huabuid, 
she  shall  not  be  put  to  her  election  :**  a  decbion  in  which  hb  ^!^g 
Honour  was  governed  principally  by  L^'wrence  v.  Lawrencey^  words. 
and  Lemon  v.  Leman.^ 

Brawn  v.  farry^"^  decided  by  Lord  Thurlow,  is  to  the  ^"^^JJJ" 
same  effect.    The  testator  died  seised  of  lands,  of  which  the  oessaiy  to 
defendant,  his  widow,  was  dowable.     By  his  will  he  devised  ^eT^    ^ 
to  his  wife  some  particular  estates  for  life,  and  also  beqeath-  election. 
ed  to  her  specific  parts  of  his  personal  estate,  but  did  not  add 
in  bar  of  dower.     The  question  was,  whether,  by  accepting 
.  the  devise  and  bequest  under  her  husband's  will,   she  had 
not  barred  her  claim  of  dower.     The  Lord  Chancellor    . 
was  clear,  she  had  not ;  for  it  was  not  her  husband,  but  the 
law,  that  gave  her  dower,  and  what  her  husband  gave  her 
was  an  addition. 

In  the  above  cases  it  seems  to  have  been  considered  that  The  inten- 
the  devises  in  themselves  were  not  sufficient  to  put  the  widow  to 
widows  to  their  election  without  words  expressive  of  such  JjJJ,*^' 
an  intention.     However,  express  words  are  not  always  ne-  be  inferred 
cessary  to  exclude  the  wife  from  dower,  as  the  intention  ciroum* 
ma}  be  collected  from  the  circumstances  of  the  will,  which  •*??^®*' 
was  decided  in  Bitmingham  v.  KtrtcatiJ     In  thb  case  the  esprees 
question,  whether  a  widow,  to  whom  her  husband  had  de-  ^®'^'* 
vbed  a  part  of  the  lands  liabJe  to  dower,  could  claim  under 
the  will,  and  have  her  dower  also,  underwent  a  very  minute 
discussion.     The  facts  were,  that  Nicholas  Birmingham, 

m  S  Vem.  365.  o  Supn. 

n  Cited  by  the  Master  of  the  p  Stipra. 

Rotts  in  French  v.  Davies,  2  Ves.  q  !i  Dick.  685. 
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being  seised  of  estates  in  fee  simple,  devised  <<  his  demesne, 
containing  about  170  acres,  together  with  his  house,  offices, 
and  gardens,  to  trustees  in  trust,  to  permit  and  suffer  his 
belored  wife  to  hoJd  and  enjoj  the  same  during  her  natural 
life,  she  paying  yearly  every  year  during  her  life  13^  for 
every  acre  contained  in  his  said  demesne,  exclusive  of  bog, 
and  not  to  set  to  any  person,  save  such  person  as  shall  be 
in  possession  of  the  remainder."  And  as  to  all  the  residue 
of  the  said  lands,  he  devised  them  to  John  Birmingham  for 
life,  remainder  to  his  son  Nicholas  Birmingham,  his  heirs 
and  assigns.  The  principal  point  aigued  was,  whether  the 
widowof  the  testator  was  entitled  both  to  dower,  and  also 
to  the  provision  made  for  her  by  the  will.  For  the  plain- 
tiff it  was  contended,  that  the  widow  must  elect  to  take 
either  under  the  will,  or  under  paramount  title  to  dower. 
That  the  testator  devised  the  mansion  house  and  demesne 
to  her,  intending  it  as  a  provision  for  her,  and  not  having 
it  in  contemplation  that  she  was  entitled  to  any  other.  That 
if  she  were  to  take  both  provisions,  it  would  contravene 
the  intention  of  the  testator,  though  not  expressed  in  direct 
terms*  On  the  other  side,  it  was  contended  for  the  widow, 
that  the  testator  had  not  expressly  said  that  the  devise  of 
the  house  and  demesne  should  be  in  lieu  and  satisfaction  of 
dower,  and  that  there  was  no  circumstance  in  the  will  from 
which  an  intention  to  exclude  her  from  dower  could  be  in- 
ferred ;  and  that  there  was  nothing,  repugnant  or  incon- 
sistent in  the  two  claims.  Lord  Redesdale,  Chancellor, 
held  it  to  be  clear,  that  the  assertion  of  a  right  of  dower, 
as  to  the  house  and  demesne,  would  be  inconsistent  with 
the  dispositions  of  the  house  and  demesne,  contained  in  the 
will ;  and  therefore  that  Mrs.  Burke,  the  widow,  cannot 
have  both.  That  as  to  the  question,  whether  the  implica- 
tion extends  to  the  xest  of  the  estate ;  his  Lordship  said, 
<*  he  could  not,  on  the  whole  of  the  case,  think  the  testator 
had  sufficiently  manifested  an  intent  that  his  beneficial  in* 
terest  in  the  house  and  demesne,  given  upon  a  reserved 
rent,  and  under  certain  conditions,  should  be  considered  as 
a  bar  of  dower  out  of  the  rest  of  the  estate  ;  the  will  might  be 
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perfectlyezecuted  as  to  all  other  purposes,  without  injury  to 
the  clainf  of  ddWer^-with  respect  to  the  rest  of  the  esvate^'* 
His  Lordship  took  occasion,  in  delivering  his  judgment,  to 
observe,  that  the  argument  for  the  widow  seemed  to  go  so 
&r  as  to  assert,  that  no  bequest  could  be  deemed  in  bar  of 
dower,  without  express  words,  and  that  the  widow  ought 
not,  in  any  case,  without  express  words  of  exclusion,  to  be 
put  to  her  election      His  Lordship  thought,  however,  that 
this  position  could  not  be  maintained.     And  he  added,  that   An  intent 
the  rule  to  be  collected  from  all  the  cases  was  this,  ^<  that  f^m  dower 
as  the  right  of  dower  is  in  itself  a  clear  legal  right,  an  in-  byavjtoi- 
tent  to  exclude  that  right  by  voluntary  gift  must    be  de-  must  be 
monstrate^  either  by  express  words,  or  by  clear  and  mani-  f^^J^' 
fest  implication.       If  there  be  any    thing  ambiguous  or  by  express 
doubtful,  if  the  Court  cannot  say  that  it  was  clearly    the  in-  by  ^lear 
tention  to  exclude,  then  the  averment  that  the  gift  was  •"^P*^* 
made  in  lieu  of  dower  cannot  be  supported,  and  to  make  Uon. 
a  case  of  election,  that  is  necessary,  for  a  g^ft  is  to  be  taken 
as  pure,  untU  a  condition  appear."     The  decree  was,  <Uhat 
the  disposition  made  in  favour  of  the  defendant,  in  respect 
of  the  house  and  demesne  in  the   pleadings  mentioned,  is 
inconsistent  with   her  demand  of   dower  thereout.     And 
that  therefore  she  must  elect  to  receive  her  dower  out  of 
the  said  house  and  demesne,  or  accept  such  disposition  in 
satisfaction  thereof ;  but  that  the  disposition  in  her  favour 
contuned  in  the  testator's  will  cannot  affect  her  claim  of 
dower  out  of  the  rest  of  the  testator's  estate. 

The  next  case  on  this  sbeject  is  that  of  Lord  Dorchester 
V.  Lord  Effingham^"  the  facts  of  which  bear  a  strong  re- 
semblance to  those  in  Birmingham  v.  Ktrwan.^  In  this 
case,  Lord  Dorchester  being  sejsed  of  two  estates  in  fee, 
one  called  Up  Nately,  containing  about  thirty-three  acres^ 
and  the  other  consistuig  of  a  mansion  called  Stubbings,  and 
the  lands  usually  heW  therewith,  containing  about  fifty-four 
acres ;  and  also  a  farm  house  and  lands  in  Besham,  con- 
taining about  two  hundred  and  twenty-nine  acres,   by  his 

n  Cooper,  319.  t  Supra. 
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will  desired  that  Lady  Dorchester,  his  vrife,  should  have 
Stabbixigs  house  during  her  life,  with  the  ground  then  in 
hand,  about  fii>y-three  acres,  together  with  all  the  stock 
thereon  aliye  and  dead,  and  all  the  household  furniture, 
linen,  plate,  clothes,  books,  &c.  he.  And  his  Lordship  fur** 
tber  directed  that  all  his  landed  estate  should  be  attached 
to  hk  title  as  closely  as  possible. 

The  Master,  in  his  report,  made  in  pursuance  of  a  de- 
cnse  diiectii^  an  inquiry,  stated  it  to  be  bis  opinion,  that 
as  Lady  Dorchester  had  no  jointure  settled  on  her  in  lieu 
of  dower,  she  was  entitled  to  dower  not  only  out  of  thirty- 
three  acres  in  Up  NiUi^ly,  but  also  out  of  the  mansion- 
tMHise,  and  two  hundred  and  eighty-three  acres  attached  to 
it,  if  she  would  forego  the  benefit  of  the  devise  of  tbe 
niBBsion-bouse  and  the  fifty *four  acres.  To  this  report  an 
exception  was  taken  by  Lady  Dorchester,  for  that  tbe  Master 
ought  to  have  stated,  so  far  as  regards  the  Stubbings  estate^ 
AaA  she  was  entitled  to  dower  out  of  that  estate,  save  and 
eJDcept  as  to  tbe  mansion-house  and  fifty-four  acres  devised 
to  her  for  life. 

It  was  contended  for  Lady  Dorchester,  that  the  devise 
ofpartof  die  estate  could  not  have  the  effect  of  excluding 
Iter  from  dower  out  of  the  rest ;  and  that  the  two  claims 
frere  not  baconustent,  for  which  Birmingham  v.  Kirwan  " 
was  cited.  On  the  other  side,  it  was  aigued  that  tbe 
testator  must  have  intended  that  his  wife  should  take  only 
a  certain  interest  in  tbe  lands  from  this  passage  in  his  will, 
**  that  all  his  landed  estates  should  be  attached  to  his  title 
ascloaely  aa  possible."  It  was  also  contended,  that  as  the 
gift  was  of  a  part  of  one  entire  estate,  it  must  have  been 
the  intenfioii  to  have  exclfided  her  from  the  reminder  of 
that  estate.  The  Vice-Cfaancellor,  Sir  Thomas  Plumer, 
stated  it  to  be  his  opinion,  that  the  will  did  not  contain  any 
express  words  of  exclusion,  and  that  such  intention  could 
VMow  not  ikot  be  eollected  by  inference.  As  to  the  aiigument  arising 
J^^  ^   from  tbe  gift  being  out  of  tbe  same  estate  out  of  whieh 

election  by  o  o 
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dower  was  sought,  his  Hohour  asked,  **  Why  should  the  a  gift  out  of 

testator  be   supposed  desirous  oi.  excluding  his  wife  from  estate  out 

dower  from  any  part  of  the  Stubbings  estate,  and  at  the  J^^*^^ 

same  time  to  bave  left  the  thirty-three  acres  open  to  her  sou^t 

right  of  dower,  which  the  plaintiffs  admitted  she  was  entitled  JlSUJJl^ 

to  V*     And  as  to  the  words  in  the  will  about  attaching  the  pr  manifBit 

testator^s  land  to  his  title  as  closely  as  possible,  his  Honour  to  beooS^ 

said,  "  they  create  no  inconsistency  with  the  claun  of  dower.  1?*^  *'*'"* 
4i»  -  a      -      tiM  ctvomn* 

That  claim   may  postpone  or  abridge  such  object  m  the  tiancw. 
testator,  but  it  is  not  absolutely  inconsistent  and  incom« 
patible  with  it,  and   both  object  and  claim  may  stand  to- 
gether.'^    These  cases  prove  that  a  devise  of  a  part  of  the 
estate  liable  to  dower,  or  of  that  and  personal  property  by 
a  jiusband  to  his  wife  entitled  to  dower,  where  no  reference 
or  allusion  is  made  to  the  dower,  does  not  bar  her  from  it 
There  was  no  circumstance  in  any  of  the  above  mentioned 
*w3l8  from  which  it  could  be  inferred  that  the  testator  had 
an  intention  of  excluding  his  wife  from  her  dower.     But 
if  there  be  any  circumstance  in  the  will,  or  any  thing  in  the 
nature  of  the  devise,  (independent  of  an  express  declaration 
on  the  subject,)  from  which  an  inconsistency,  with  an  inten- 
tion that  the  wife  should  have  her  dower,  would  appear,  thb 
has  been  considered  a  ground  for  rejecting  the  wife's  chum 
to  both  the  dower  and  the  devise,  and  for  putting  her  to  her 
election.     The  difficulty  is,  however,  to  ascertain  what  the 
fact  or  circumstance  is,   which  would  be  deemed  incon- 
sistent with  the  intent  that  the  wife  should  have  both.     For 
that  circumstance  which  has  appeared  to  some  judges  to  be 
clearly  indicative  of  an  intention  that  the  wife  should  not 
have  her  dower,  has  been  relied  on  by  others  as  decisive  of 
a  contrary  design.     For  instance,  the  bequest  of  annuity 
to  the  wife,  out  of  the  estate  out  of  which  dower  was  de- 
manded, has  been  held  by  some  judges  to  be  utterly  incon- 
sistent with  the  claim  to  dower,  whilst  others  have  held  it 
to  be  no  bar.     The  first  case,  in  which  the  bequest  of  an 
annuity  out  of  the  estate  liable  to  dower,  was  held  to  be 
inconsistent  with  the  claim  to  dower,  was  Jlmold  v.  Kemp* 
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stead.^      In  this  case  the  husband  gave  to  his  wife  two 

leasehold  houses  for  life,  and  also  an  annuity  for  life  out  of 

the  rents  and  profits  of   his  freehold  estates.      After  his 

death  the  wife  brought  a  writ  of  dower,  and  took  possession 

Bequest  of   of  the  leaseholds ;  and  a  bill  was  thereupon  filed  against 

interests       ^^^r  for  an  account  and  injunction,  and  that  she  might  elect 

and  annui-    either  to  take  under  the  will  or  abide  by  her  dower.     She 

ty  out  ot  •' 

the  lands,     insisted  on  both  in  her  answer.     Lord  Northington  decreed 

dower^puts  *^^^  ^^^  ^^^^  ®^®^^  >  ^^^^  *^  ^^^  *^®  manifest  intention  of 
widow  to  the  testator  to  give  this  annuity  in  satisfaction  of  dower ; 
tion.  ^^&t  ^^  ^&d  disposed  of  all  his  freehold  estates  subject  to 

the  annuity  ;  so  that  his  widow  would  have  no  more  out  of 

the  estates  than  the  annuity. 
Bequest  of        ^^^  next  case,  in  which  a  similar  decision  was  had,  is 
annuity  to     VtUorecU  \.  Lord  Galway.^     The  words  of  the  will  in  this 

widow  out  »     .  I   1      .  .  ./. 

of  estate,     case  Were  ;  <*  i  give  and  devise  to  my  dear  wife,  one  annmty 

do^M  wTth  ^^  ^^^^^  yearly  sum  of  200/.,  to  be  paid  her  by  two  equd 

clause  of      half-yearly  payments,  which  annuity  I  give  her  during  her 

dk^ssl^      natural   life,  and  subject  to  the  payment  of  said  yearly 

puts  her  to  annuity."  He  gave  all  and  every  his  messuages,  cottages,  &c. 

tion.  Slc,  and  also  his  personal  estate,  to  trustees  in  trust  for  the 

use  of  his  daughter  for  life,  remainder  to  the  heirs  of  the 

body  of  his  daughter.     A  power  of  entry  and  distress  was 

also  given  to  the  wife,  if  her  annuity  should  be  in   arrear. 

One  of  the  questions  on  this  will  was,  whether  Mrs.  Vlllareal 

is  to  take  this  annuity  in  satisfaction  of   dower  out  of   her 

husband's  real  estate  ^     Lord  Camden  was  of  opinion  that 

the  annuity  operated  as  a  sati.«faction  of  her  dower,  because 

the  claim  of  dower,  in  the  first  place,    disappoints  the  will, 

and,  in  the  second,  is  inconsistent  with  it. 

Beouest  to  ^^^  ^^^^  ^^^  ^^  *^®  bequest  of  an  annuity  by  a  husband 
wSfowof  to  a  wife  entitled  to  dower,  is  Jones  v.  Collier^^  where  the 
SSTof *S;  husband  devised  to  his  wife  his  dwelling-house  in  Chelsea, 
annuity  out  together  With  the  household  goods  and  furniture  for  her 

of  estate,         ® 

V  2  Eden,  C.  C.  236.  x    Amb.  730. 

w  Ambl,  682.    1  Br.  C.  C. 
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fife»  and  isharg^  all  his  freehold  estate  at  Ghelaea»  with  an  subject  to 
wouity  oi  40/.  payable  quarteriy  to  his  wife,  with  p^wer  ^^th  ' 
of  di9tre$9  in  caae  of  non-payment ;  and  after  charging  hia  ^^  ^^ 
estate  with  the  payment  of  another  annuity  of4Cfl.  tohia  pots  her  to 
nepbeVt.  be  devised  the  remainder  to  his  niece»  her  beira  ^^^f  ^' 
and  assigns   if  she  attained  the  age  of  twenty-one  years. 
J^  bill  was  filed  by  the  niece  for  an  account,  and  the  widow 
claimed    her   dower  and  annuity       It   appeared  by  the 
Master's  report,  that  the  widow's  dower  was  about  101.  per 
mnum  more  than  the  annuity.  .  Sir  I'homas  Sewell,  Master 
^tbe  Rolls,  decreed  the  widow  to  make  her  election. 

Wake  v«  IVake  ^  is  the  next  instance  where  a  bequest  to  Beqoest  to 
the  wife  of  an  annuity  out  of  the  estate  liable  to  dower,  was  «  widow  of 
held  to  be  intended  as  a  satisfaction  of  her  dower  and  TamiSj 
where  the  widow  was  accordingly  put  to  her  election.     In  ^^^^ 
this  case  the  testator  by  his  will  gave  freehold  estates  to  the  subject  to 
defendant,  his  son,  subject  to  an  annuity  of  361,  payable  p^^^er  to 
quarterly  to  the  plaintiff,  bis  widow,  and  aJbogave  her  a  ner election 
legacy  ol  lOOl.     She  accepted  the  annuity  for  nearly  four  Accept* 
yean,  and  then  61ed  her  bill,  praying  an  account  of  the  J^  ^^* 
rents  and  profits  of  the  real  estates,  and  thai  she  tnjght  be  three  yeam 
paid  hear  dower  thereout.     The  defendants  insi9ted,  on  t^e  Son?^^**^ 
other  hand,  that  the  annuity  and  legacy  ougbt  tp  he  taken 
by  the  widow  in  satisfaction  of  her  doWer,  and  that  by  ac- 
cepting thereof,  she  bcul  made  her  election.     In  thisj^ct^e, 
the  estate  liable  to  dower  was  S40i.  p^r  Qnmmi  qud  tN 
dower  of  course  80/.     It  was  argued  for  tbo  widowt  on  tbo 
ground  of  disproportion  between  dower  and  annuity,  apd  th^t 
therefore  she  ought  to  have  both      But  Mr.  Ju3tice  Bulleri 
sitting  for  the  Chancellor,  thought,  that  upgn  the  autbority 
of  the  eases,  this  wan  a  case  of  election. 

These  are  the  authorities  in  favour  of  putting  thp  widpw  Be<|iMstQf 
ta  her  eleclion,  when  her  husband  has  b^  queathed  her  w  ^^X"^**^ 
aunuity  out  of  the  lands  subject  to  dower.     There  are  how-  subject  to 
erwr  other  decisions  by  judges  of  high  character,  in  which  ^^i^ 
the  opposite   doctrine  has  been  held.     Pitts  v.    Sou>den^*  faction  ©fit. 

y  5  Br.  C.  C.   255.    1    Ves.  jun.        z  Stated  in  a  note  to  Pearson  v. 
^^^-  Pearson,!  Br.  C.  C.  291.  bv  Eden. 
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decided  by  Lord  Hardwicke,  is  the  first  of  this  series,  and 
was  prior  to  .Smold  v.  Kempstead.^  There  the  devise  was 
to  the  wife  of  an  annuity  of  50/.  payable  out  of  his  copy- 
hold and  freehold  estates,  with  clause  of  entry  and  distress, 
to  be  made  good  oufbf  his  personal  estate,  and  sybject  to 
the  annuity :  he  gave  his  freehold  messuages  to  his  three 
children.  His  Lordship  determined  the  widow  to  be 
entided  to  both  dower  and  annuity.  So  in  Pearsim  v. 
Pearson,^  where  the  testator  gave  by  his  will  ten  acres  of 
land  to  his  son,  subject  to  a  r^nt-charge  of  10/.  per  annum 
to  his  wife  for  life,  and  5L  per  annum  to  his  brother.  The 
widow  filed  a  bill  for  the  annuity  and  the  dower,  and  the 
only  question  was,  whether  the  rent-chai^ge  to  the  wife  was 
a  bar  of  her  dower,  it  not  being  so  expressed  in  the  will. 
Lord  Loughborough  said,  <<  The  law  is  perfectly  settled, 
and  very  plain.  The  gift  of  an  annuity  to  the  wife  may  be 
a  bar  of  dower,  or-may  not,  according  to  the  language  of 
ifland^  the  will.  In  this  case,  if  the  value  of  the  lands  should  nojt 
^th%ie  be  suflScient  to  satisfy  the  two  annuities  and  the  dower,  it 
amraity  be  ^nrQuld  provc  it  was  intended  to  be  in  bar,  otherwise  there  is 

not  sttfii-  ^  .     .  .  «     i_  - 

dent  to  nothing  in  the  will  to  show  such  mtention,  and  there  must 
^TSe^  ^  sttch  an  intent  to  make  it  a  bar  to  dower."  The  cause 
dower,  evi-  gtood  over  in  order  to  inquire  into  the  value  of  the  land^ 
int^t  that  pluntiff's  counsel  Rgreeing,  that  if  it  should  not  be  sufficient 
JJj^'J  to  answer  the  annuities  and  the  dower,  the  widow  should 
ha^ethe  relinquish  her  claim.  Here  then  is  a  rule  by  which  the 
^^^  intention  of  the  testator  may  be  discovered,  if  the  will  be 
igHent,  as  to  the  widow's  right  to  both  annuity  and  dower, 
where  the  anniuty  is  chained    upon  the  land    liable  to 

dower. 
Ann«g  In  Foiter  v.  Cook  ^  the  testator  gave  aU  his  real  and  per^ 

roUand*^"  sonal  estate  whatsoever  to  trustees,  upon  trust  to  pay  his 
?!f^™^  4  wife  an  annuity  of  60/.   a-year  during  widowhood,  andm 

estate,  not  •'  .       .  •  u    ^f 

aaatiBfac-    case  she  should  marry  agam,  then  to  pay  her  an  annuity  oi 

^^,        $01.  only.     It  was  contended,  that  the  widow  could  not  take 

a  «  Eden,  836.  c  3  Br.  C  C.  847.  by  Eden, 

b  1  Br.  C.  C.  99h  by  Eden. 
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bbth.the  annuity  and  her  dower.  That  the  testator  coviA. 
net  hare  had  such  an  intention,  as  the  trustees  were  to  have 
possession  of  the  whole  estate,  and  out  of  it  were  to  pay  het 
the  annuity,  which  is  inconsistent  with  her  having  the  third 
part  as  a  dower.  That  her  claim  would  put  the  trustees 
out  of  possession.  But  Lord  Thurlow  said,  **  The  wife 
has  a  charge  upon  the  estate  paramount  to  the  will :  she  has  ' 
Ian  absolute  right  to  the  thurd  part :  it  is  not  his  to  deprive 
her  of  it.  But  here  it  is  to  be  gathered  fix)m  Circumstances, 
that  she  is  not  to  have  it;  and  becatise  he  g^ves  all  hid 
property  to  the  trustees,  I  am  to  gather  from  his  having 
given  ail  he  has,  that  he  has  given  that  which  he  had  not. 
So  far  from  a  declaration  plain,  I  have  nothing  even  to  lead 
me  to  think  he  meant  to  deprive  her  of  dower.  She  must 
therefore  have  her  dower.'* 

So  in    MiddUton  v.     Cater,^  where    the  husband    be-  Annmty 
queathed  all  his  estates  and  effects,  real  and  personal,  in  and  por- 
trust,  to  lay  out  on  mortgages,  and  to  pay  his  wife  80i.  per  3J|Jg  **^* 
ofmtmi,  and  for  other  purposes,  and  after  her  death  to  make  put  widow 
sale  thereof ;  and  he  gave^ali  the  residue  to  a  charity :  Lord  ^00^  *  ^" 
Thurlow  dereed  the  widow  to  be  entitled  to  her  dower,  and 
to  have  the  annuity  out  of  the  two  funds  proportionably. 

And  even  where  the  husband  directed  the  estate  liable  td  Anntiiiy 
dower  to  be  sofd,  and  out  of  the  produce  of  the  siile  of  it,  piockioe  of 
tod  of  personal  estates,  bequeathed  his  widow  an  anntiity,  P^r^on^ 
it  was  held  not  to  put  her  to  her  .election.     This  was  tiie  of  the 
case  of  French  v.  Davies^  where  the  testator  Davies  be*-  |jj^^ 
queathed  his  real  and  personal  estate  to  trustees  to  be  sol(^  dower,  doe« 
and  out  of  the  produce  to  pay,  amongst  other  sums,  an  an-  ^^^to 
nuity  to  his  wife.     The  freehold  estate  was  sold,  discharged  ^^  ^^' 
of  dower,  with  the  consent  of  the  widow ;  and  on  a  bill 
filed  to  have  the  will  established,  and  the  trusts  performed, 
the  principal  question  was,   Whether  the  widow  should  be 
put  to  her  election  to  tal^e  the  benefits  given  to  her  by  the 
will,  or  her  dower  out  of  the  freehold  estate  ?     It  was  con- 
tended for  the  plaintiffs,  that  it  was  impossible  to  suppose 
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the  testator,  when  he  directed  a  sale,  meant  it  to  be  sold 

aubjeot  to  dower  ;  and  that  it  i^as  not  likelj  he  could  intend 

she  should  insi^  upon  that,  which  is  just  so  much  a  diniinu* 

tion  of  the  estate  directed  to  be  sold.     But  the  Master  of 

the  Rolls,  Lord  Alvanly,  was  of  opinion,  that  there  was  not 

enough  in  this  will  to  put  the  widow  to  her  election.     His 

Honour  said,  <*  It  is  not  enough  to  contend,  that  he  did  not 

I  intend  to  exdade  her  from  dower,  for  she  does  not  want  his 

'  intention  in  her  favour  ;  but  it  is  necessary  to  prove  he  in- 

^  tended  to  exclude  her.     If  they  do  not  make  that  out,  she 

I  has  a  right  to  take  dower,  and  to  claim  all  the  other  benetits^ 

for  they  cannot  prove  he  meant  to  impose  a  condition,  and 
to  make  her  give  up  the  dower  ;  and  if  that  is  not  proved  by 
fair  inference  upon  the  whole  will,  her  right  must  prevail." 
atndow  ^  OrtatoTtx  v.  Cary^  'is  pretty  nearly  to  the  same  efiect. 
aiuitti^to  Samuel  Oreatorez  bequeathed  to  his  wife  1 50<.  per  annum, 
hii«aec«^  during  her  widowhood,  which  sum  he  desired  his  executors 
tea  <iut  ^  to  pay  out  of  the  produce  of  his  real  and  personal  estate, 
mUtfid  which  personal  estate  he  desired  might  be  placed  out  at 
XSuS!^  interest  to  assist  his  real  estate  in  the  payment  of  such  an- 
does  not  nuty*  The  widow  ^d  a  bill  claiming  the  annuity  under 
E^r  el^-  the  will,  and  also  her  dower  a^d  free  bench.  The  report 
^^^  aseerduied  the  rental  of  the  testator's  freehold  lands  to  be 

10(N.  ftr  wrnim^  and  that  by^  the  custom  *  of  the  manors, 
of  winch  the  copyhold  estates  were  held,  there  was  no  free 
bweh.  Lord  AJvanly  said,  «*  I  do  not  see  how  this  case 
^i^  be  distinguished  from  Fartter  v  Cook*^  The  estate  in 
ihat  case  was  given  to  trustees  upon  trust  to  pay  the  an- 
•Milyto  the  wife  ;  in  this  it  is  given  directly  to  her.  The 
tfuei^ion  In  aU  these  cases  is,  whether  the  testator  meant  to 
giveaway  bis  wife's  dower»  which  he  could  not  do  dbectty  7 
Porlihat  it  most  be  seen  clearly,  that  he  meant  to  dipose 
so»  that,  if  she  should  claim  dower,  it  would  disappoint  the 
will,  hmtist appear  that  there  is  a  repugnancy.  Upon 
^te  whofo,   I  am  clearly  of  opinion  that  the  plaintiff  is 
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eiilitted  to  dower."  It  is  to  be  obdervetl,  te  the  above  ea^, 
that  the  lattds  subject  to  ttower  produced  only  lOOf  per 
oitnum,  T^iile  the  annuity  atoounted  to  ISOf.;  so  that  it  would 
seem  no  inference  can  be  drawn  against  the  widow^s  rigM 
io  the  anntiity  and  het  dower,  ftcm  the  drcurostance  that 
th^  annuity  exceeded  in  amount  the  produce  of  the  estate  ^ 
liable  to  dower. 

But,  if  the  testator^s  (fisposidon  of  hrs  property  would  be 
defeated  by  tke  widow  takhiy  the  prorision  under  the  wfll 
smd  her  dower  also,  Bhe  will  be  put  to  her  eleetbn.     As  in 
t)kamber8  v.  StorA^^  where  the  testator  bequeathed  to  Ins  ?  *^  ^- 
Wife  and  his  two  chfldren  all  his  estates  whatsoever,  to  be  ing  the 
equally  divided  amongst  them,  whether  reaJ  or  personal*  SSeTtib^ 
on  a  bill  by  ttie  children  that  the  widow  miglrt  be  pat  to  ^^  ^^ 
her    election  as  to  faeT  right  to  dower,  and  the  will  be  aUo^w^d 
•stabfished,  Sir  Wilfiam  Grant  said,  "As  to  her  right  to  feiutoSf 
dower,  whetlier  she  took  under  the  will  an  absohite  interest  dimatieD 
or  for  life  only,  it  isaibase  of  election,  the  claim  of  dower  pli^,Sht 
being  directly  inconsistent  with  the  dispodtion  of  the  wiB.  wUi  be  mit 
The  testator  directing  all  his  real  and  personal  estate  to  be  tion/    ^' 
equally  divided,  the  same  eqaTity  is  intended  to  take  place 
in  the  division  of  the  real  as  of  the  personal  estate,  whtefa 
cannot  be,  if  the  first  widow  talces  out  of  it  her  dower,  and 
then  a  third  of  the  two  remaining  thh^."     In  Dkksrm  r. 
RobinsoHf^  also,  where  the  facts  of  the  case  were  neariy 
similar,  Sir  Thomas  Plumer  decided  in  conformity  to  Cfttifh- 
hers  V   Storil^  saying  he  could  not  drstinguish  the  two  eases. 

And  in  Bovntan  v.  Boynton^J  where  the  husband  be- 
queathed to  his  wife  1000/.  per  atmum,  charged  on  bis  real 
estates  in  lieu  of  dower ;  but  in  case  i^he  rfKmld  marry, 
then  only  100{.  per  annumf  *<  the  said  annuity  of  KXM.  tO 
be  in  full  for  every  benefit  and  advantage  which  I  mean 
shall  arise  out  of  any  my  real  or  personal  estates,  in  ease 
she  shall  happen  to  marry  again.**  The  widow  did  after^ 
wards  marry,  and  claimed  the  annuity  of  1 001.  and  her 
dower.     But  Lord  Thurlow  held  that  she  must  elect.     His 
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Lordship  said,  that  by  these  expressions  he  rather  thought 
the  testator  intended  this  estate  should   be  quite  clear  of 
her.     That  the  natural  constructipn  of  the  words  seemed 
to  be,  thiatif  she  nfarried  again,  she  should  have  onlj  1002. 
per  annum.     That  in  this  the  testator's  intention  was  defeat- 
ed, but  that  she  could  not  take  her  dower  and  the  annuity. 
Annuity  to       In  all  the  above  cases,  the  provision  for  the  widow  waa 
out  of  °^    made,  either  out  of  the   property  liable  to  the  claim  of 
Ua^  liable  jower,  or  out  of  a  mixed  fund  of  real  and  personal  pro- 
doM  not      perty.     But  even  where  the  provision  for  the  widow  was 
Eer  dec^    iu  the  shape  of  an  annuity  not  arising  from  the  lands  lia- 
^n*  ble  to  dower,  but  from  a  different  fund)  and  the  lands  were 

devised  to  another  person,  it  has  been  held  that  she  is 
not  put  to  her  election.  As  in  Stmhan  v.  SutUm^^  where 
Matthew  Strahan,  by  hb  will,  gave  to  his  wife  twenty 
guineas  for  her  immediate  support,  and  also  an  annuity  of 
30/.  tor  her  life,  provided  she  should  so  long  contmue  his 
widow;  and  he  directed  the  remainder  of  his  personal 
estate  to  be  laid  out  in  the  funds  for  purposes  therein  spe- 
cified. He  also  devised  his  freehold  estate  to  his  son  ;  and 
he  directed,  that  the  said  freehold  should  not,  during  the 
minority  of  his  son,  be  let  to  or  occupied  by  particular 
persons,  whom  he  specified.  On  a  bill  filed  by  the  infant 
son,  the  question  was.  Whether  the  widow  could  claim  the 
provision  given  to  her  by  the  will  and  her  dower,  or  must 
elect  ?  The  Master  of  the  Rolls  held,  that  the  widow  was 
entitled  to  the  annuity  and  her  dower,  although  the  estate 
liable  to  dower  was  devised  to  another  person,  namely 
her  son,  as  it  had  been  clearly  decided,  that  a  gift  of  an 
estate,  out  of  which  the  widow  is  dowable,  docs  not  prevent 
her  from  taking  any  other  estate  the  testator  has  thought 
fit  to  give  her.*' 
Beauest  of  As  neither  an  annuity  charged  on  the  lands  liable  to 
residue  of  ^lo^er,  nor  on  them  and  personal  property  mixed  together, 
S?pyto  nor  on  personalty  alone,  wUl  be  sufficient  to  put  the  widow 
^"^^t       to  her  election,  neither  wiU  a  bequest  of  a  residue  of  per- 

put  her 
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Bonal  estate  by  a  husband  to  his  wife  geoerally  without  loherelee- 
taking  notice  of  her  right  to  dower,  put  her  to  her  election.  ^^^' 
As  in  ^yre$  ▼.  H^UUsj^  where  such  a  bequest  was  insisted 
upon  to  be  an  implication  to  bar  tbe  wife  of  dower :  but 
Lord  Hardwicke  held,  that  she  was  entitled  to  both;  say- 
ing, that  *^  here,  by  the  claim  of  dower,  the  wife  does  not 
break  in  on  the  will,  and  this  is  the  stronger,  as  it  is  only 
a  residue  which  accidental  benefit   he  might  intend  she 
should  have  as  well  as  dower."     Nor  will  a  bequest  by  the 
husband  to  his  wife  of  an  ascertained  sum  of  money'  put 
her  to  her  election.     As  in  Thompson  V.  ^eUany^  where 
the  husband  devised  <<  all  his  real  estates  whatever,  and  all 
his  goods,  chattels,  and  personal  estate,  to  trustees,  upon 
trust,  in  the  first  place,  to  pay  to  his  wife  the  sum  of  480/., 
and  after  payment  thereof,  to  pa    and  ipplythe  residue 
amongst  his  three  children.''      The  question  was.  Whether  A  bequest 
this  bequest  of  460/.  being  made  payable  out  of  all  the  moneypay- 
testator's  real  estates,  should  in  equity,  be  a  bar  of  dower.  »We  out  of 

.  all  the  eB- 

Andthe  Master  of  the  Rolls  said,  that,  though  the  older  ute  real 

cases  laid  great  stress  on  the  whole  real  estate  being  dis-  ^'^J^ 

posed  of  by  the  testator,  yet  the  inclination  of  the  later  the  .bus- 

cases  was  not  so  strong  against  the  widow.     They  expected  not  put  the 

some  clearer  indication  of  the  testator's  intention  to  ex-  J^'^ow  to 

■    herelec- 

cliide  her  from  her  right  to  dower,  or  that  it  should  appear  tion. 
that  if  the  widow  took  both  the  dower  and  the  provision 
under  the  will,  some  other  part  of  the  testator's  disposition 
of  h'ls  property  would  be  defeated ;  and  his  Honour  was 
therefore  of  opinion,  that,  in  this  case,  the  widow  wius  en^ 
tided  to  the  480/.  and  also  to  her  dower. 

The  power  of  accepting  or  rejecting  a  jointure  made 
on  her  during  the  marriage  is  given  to  the  widow,  by  the 
27  Hen.  8.  c.  10.  sect.  8  ,  by  which  it  is  enacted,  "that  if 
any  wife  shall  have  any  manors,  &c.  unto  her  given  or 
assured  after  marriage  for  term  of  her  life,  Ac;  that  then 
such  wife,  over-living  her  husband,  shall  and  may,  at  her 
liberty,  after  the  death  of  her  said  husband,  refuse  to  have 
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9>nA  Uke  tbe  l^nde*  tee.  aad  to  have,  deniftiid,  and  tilcQ  be? 

dower»  any  thing  in  thb  ad  to  tbe  eontiwy  natwithilfiiii<t 

hg.*^    And  ai  a  court  of  equitj  gtwes  tbe  widow  the  tama 

Kbertj  of  electing  beti^^en  any  provieioii  made  fi>r  her  aikev 

marriage,  either  by  deed  or  wilU  in  lieu  of  dower>  and  her 

doirar,  it  hoeomes  naoeBsary  to  ini|oire»  what  acts  have 

been  eoiisidered  aa  an  acceptance,  and  what  acta  as  a  f^ 

Widow       ftiial  of  euob  subtlitoted  aUowanoee.     And,  fitst,  it  has  been 

her^wer,  ^^^  ^^  ^  V^*'^  aoocptance  of  the  jointure  by  wonl  inpai», 

by  accept-  in|)  i^e  flttfficicnt  to  bar  the  widow  of  her  enbeequent  chun 

j^iue  by  of  dower.    So  if  the  enter  on  the  jointure  landa»  and  agree 

^^  ^       thereto^  tte  sanie  it  a  good  bar  qi  dower.'" 

By  entiy         Ab  the  widfKw  IS  barred  of  her  dower  by  having;  aceepled 

Tui^it^d^'  ajototore  aetded  on  her  during  the  narriage,  bo  she  ia 

barred  of  ber  johiture,  or  of  any  otbi^  provii^n  made  for 

bar  during  tbe  marriage,  by  baring  roAiaed  auch  provision. 

i^fe  bar-    Ajld,  fira^  the  widow  may  refu^f  her  jointure  by  word  m 

jomuire  t»y  P^  ;  as  H  was  unanimoualy  agreed  by  ail  tbe  Judges  aa4 

!®^        Barons  of  the  B*cbequf  r,  that  by  fiircse  of  the  8tb  sect  of  the 

37  HfA.  8.  e.  i(^^  tbe  wife  nHght  refuse  ber  jointure  In  pm», 

and  be  endowed  by  oonseni  m  /wrtt,  4^^  by  writ  of  dower.° 

So  if  tbe  widow  sue  for  ber  dower,  it  i^  such  a  refuse) 

of  the  jointure  acr  precludes  her  from  afterwards  having 

Widow        raoonrse  lo  the  jomture.     As  in  Oo$ting  v.   If'mphuripth'' 

^^F^  ^     Trhere  the  testatar  devised  that  bis  daughter  should  pay, 

m^^^f^r  sAerber  age  of  nineteen  years^tohis  wife,  iS^p^omittm, 

w^c^    ia  neocenpenee  of  her  dower :  and,  if  ibe  fieuled  in  paymeni^ 

very  in       that  bis  wift  sbottld  have  tbe  land  for  ber  Ufe.    The  witOy 

aower.        before  her  daughter's  arrival  at  the  age  of  nineteen,  brought 

a  vrit  of  doa^r,  and  recovered  a  third  part,  and  after  the 

daughter  axrived  at  nineteen  years  of'  age,  entered  {<»  non- 

pai^ment  of  tbe  111-    And  the  question  in  an  ejectment 

was^*  whether  her  entry  was  lawftil  f    And  it  was  adjudged^ 

that,  having  recovered  a  third  part  ia  dower,  she  shall  not 

have  Ihe  rent  by  the  will ;  atid  (bat  it  was  agai«0t  tbe  intent 

in  Baron  and  Feme,  166.  o  Cro.  Elia.  128. 
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of  the  will,  that  she  should  have  both,  and  that  the  accept- 
ance of  one  is  a  waiver  of  the  other.     And  on  a  writ  of 
error,,  this  judgment  was  affirmed.     It  has  been  Itlso  held  widow 
that  an  acceptance  of  dower  by  deed  bars  the  widow  from  ^^^^ 
clauning  the  provision  devised  in  lieu  of  it.P     Such  are  the  made  after 
acts  by  which  the  widow  will  be  deemed  to  have  accepted  ^^^. 

or  refused  the  provision  made  for  her  during  marriage  in  lieu  ^^  ^^ 

-  .  •  o  -T»  dower  by 

ot  dower.  deed. 

.   But,  although  the  widow  is  bound  to.  elect  between  a  Widow  not 

provision  made  for  her  after  marriage  and  her  dower,  where  herSeafon 

the  provision  has  been  made  clearly  with  the  intention  that  if  made  in 

it  shall  be  in  lieu  of  dower;  yet,  though  she  should  have  ^her 

so  far  elected  as  to  ha»  received,  for  a  long  period  of  time^  "^dw  a^' 

the'  maintenance  given  to  her  by  her  husband  as  a  satisfac-  miataken 

tion  for  her  dower,  stiU,  if  she  have  acted  so  in  ignorance  "'^P'^^*''*' 

of  the  extent  of  her  rights,  or  under  an  erroneous  impres* 

sion  as  to  the  value  of  the  substituted  provision,  it  has  been 

decided  that  she  will  be  at  liberty  to  relinquish  her  first 

choice  to  have  recourse  to  her  dower.     In  ff'uJie  v.  ff  afce,^ 

where  the  widow  received  a  legacy  and  alsQ  an  annuity 

under  the  will  of  her  husband  for  three  years,  and  then 

J&led  her  bill,  claiming  these  interests,  and  also  her  dower. 

Justice  Buller  held  it  to  be  a  case  of  election,  but  that  the 

widow  was  not  bound  by  her  receipt  of  the  legacy  and  the 

annuity  for  three  years,  but  might  still  choose  her  dower, 

because  it  did  not  appear  that  he  was  acquainted  with  the 

circumstances  of  her  husband's  real  estate  and  of  her  own 

lights.  She  was  obliged,  however,  to  account  for  the  legacy, 

and  for  what  she  had  received  of  the  annuity     So  in  Kidney 

V.  Ccussmaker  %where  the  widow  had  elected  to  take  certain 

benefits  devitfed  to  her.  by  her  husband  in  lieu  of  dower, 

and  had  even  released  her  dower  and  thirds  to  the  executors, 

but    afterwards    finding   that   claims  were  ma<le  by  her 

husband's  creditors   upon    the  substituted  provision,  she 

abandoned  it,  and  claimed  her  dower.     And  Sir  William 

p  B«f  &  Feme,  166.  '  12  Vcs.  136. 
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Grant  held,  that  as  she  had  made  her  election  under  a  mis- 
taken impression  that  the  creditors  were  not  to  make  any 
claim  oir  the  estates  devised  to  her,  she  was  not  bound  bj 
the  election  she  bad  made.  And  the  widow  will  not  only' 
noi  be  bound  k\yan  election  made  undei  such  eircumstancea, 
'but  it  would  seem  that  she  would  have  a  right  to  postpone 
her  election,  until  an  account  had  been  taken  under  the 
autiiority  of  the  Court  of  the  value  of  her  dower,  and  of 
the  provision  her  husband  had  substituted  in  lieu  of  tl,  for 
the  purpose  of  enabling  her  to  form  a  more  correct  judg« 
mient  upon  the  subject.'*  But  if  the  widow  be  fuUy  aware 
of  the  respective  values  of  the  two  funds,  either  of  which 
she  has  a  right  to  elect,  and  if  she  elect  one  of  them,  and 

'b 

take  possession  of  it,  she  shall  not' afterwards  abandon  it 
Widow  ^^  claim  the  other.  As  in  Butricke  v.  Broadkursi^^  whece 
bound  by  the  widow  having  been  five  years  in  possession  of  rents  and 
tion  under  profits  devised  to  her  for  bte  under  her  husband^s  will,   und 

bandf^^n  ^^^  ^^  ^^  ^^'*  ^'^'^''^S  to  elect  an  interest  in  a  trust  fund 
if  she  were  under  b^r  marriage  settlement,  instead  of  the  estate  under 
,^e1^e^  tbewiU.  Lord  Tburlow  dismissed  the  bill :  his  LordsUp 
of  the  other  gaid,  «<That  if  she  had  filed  a  btll,  stating  that  she  did 
not  know  the  state  of  the  Amd,  and  desiring  to  have  the  debts 
and  legacies  paid,  and  the  prc^rty  cleared,  that  she  ought 
elect  to  advantage,  she  might  have  done  so.  But  having 
taken  possession  under  the  will,  and  the  estate  beiii^  a  iree 
fund  from  the  U^pnning,  his  Lordnhip  said,  he  could  not 
tbinkof  a  principle,  on  which  the  Court  could  say  she  was 
competent  to  elect  But  he  wished  it  to  be  understood,  that 
it  turned  on  the  particular  circumstance,  that  the  bill  was 
filed  without  any  suggestion,  that  the  real  or  personal  estate 
was  in  such  a  situation  as  to  render  it  doubKfhl  what  the 
resuh  woukl  be.  That  she  consequently  had  laid  no  ground 
fliat  entitled  her  to  elect  after  enjoyment  for  five  years*" 


I  B  Newman  t.  Newman,  1  Br.  t  l  Br.  C.  C,  88.     1    Vea.  jau. 

C.  C.  166.    Boynton  ▼.  Bornton,        171* 
1  Br.  C.  C.  445. 
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CHAPTER  I. 


OF  FR07BRTV  TO  TU  SEFARATB  UflB  OF  MARRIED  WOMEN. 

Although  the  common  law  will  not  allow  a  married  womian  Attheoou* 
to  posHess  personal  property,  independentlj  of  her  husband,*  n^riedT'  * 
yet  there  may  be  a  trust  for  her  sole  benefit,  which  a  cpurt '  '^^Jff*  "^ 
of  equity  will  take  care  to  see  strictly  performed.     Property  poBMsung 
oi  any  description  may  be  limited  to  the  use  *of  a  married  mmrty. 
woman  ;  but  whether  that  use  shall  be  separate  or  not,  and 
whether  her  husband  shall  be  barred  of  the  interest  which 
the  law  gives  to  him  in  the  possession  of  his  wife,  depends 
altogether  on  the  intention  of  the  donof .     ^^  hen  that  in*  Equity  will 
tention  is  once  ascertained  to  be,  that  the  use  is  for  the  wife  ^^'^le 
alone,  and  not  f6r  her  husband,  equity  will  gire  effect  to  separate 
it  without  any  regard  to  the  legal  maxim,  that  *^  the  bus*  mairied 
band  is  the  head  of  the  wife,  and,  therefore,  all  that  she  has  ^o"^*^"- 
belongs  to  him. '*^ 

An  estate  of  this  kind,  viz.  to  the  separate  use  of  a  mar-  ^n  esute 
ried  woman,  may  be  created  either  before  or  during  the  ^^  *•  '^^^ 
marriage*     Before  marriage  it  may  be  created  by  the.  woman  may  be 
herself  of  her  own  property,  or  by  the  intended  husband,  ^J^^,, 
or  by  a  stranger.     During  the  marriage  it  may  be  created  during 
by  the  husband,"^  or  by  a  stranger,  but  not  by  the  wife ;  as  °**"*^* 
she  would  then  be  rendered  incapable  of  disposing  of  any 

a  Cooraes  v.  EV'mg^  3  Atk.  679.  c  Coomes  y.  EUing,  3  Atk.  679. 
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property  which  had  notheeh  already  limited  to  her  own 
Woman  ^  sole  use.  A  woman  may,  before  her  marriage,  vest  her 
mawiage,  entire  fortune  in  trustees  for  her  own  use,  so  as  to  deprive 
settle  her     jjgp  intended  husband  of  any  share  in  it  or  control  over  it : 

money  m  .  r  • 

such  away  and  she  may  make  such  a  settlement  of  it  as  to  enable  her* 
•erveS'^*  self  to  carry  on  trade  with  her  own  money,  and  not  to  ren- 
from  debts  deritorthe  produce  of  it  liable  to  his  debts  :  **  but  then 
husband,  such  a  disposition  of  her  property,  namely,  to  her  own  use^ 
made  by  a  woman  previous  to  her  marriage,  may  be  im- 
peached hy  her  husband,  if  any  fraud  have  been  practised 
Settlement  upon  him  with  respect  to  it.  The  rule  laid  down  on  the 
before  mar-  Subject  48  this,  that  a  settlement  made  by  a  woman  of  her 
hof fortune  ^^^  fortune  before  her  marriage,  for  her  separate  use, 
toherse-  without  her  intended  husband's  py^ity,  shall  not  bind 
wSout"^'  the  husband,  it  bekig  in  derogation  of  the  rights  of  mar- 

int^ded        rfage.® 

husband's  7  ,      ,        , 

privity.  It  must  also  be  observed,  that  no  conveyance  of  a  term 

bU^bim.      for  years  before  marriage,   in  ti-ust  for  the  separate  use  of  a 
Husband      woman,  whether  it  be  made   by  herself  or  by  any  other 
not  barred*  person,  will  bar   a  future  husband's    legal  right  over  it, 
veyanceof   unless  it  be  made  with  his  privity  and  consent.     And  it 
y^rstohis  would Seem  that  even  his  privity  and  consent  alone  will 
\yjfe  before  not  be  Sufficient  to  deprive  him  of  his  rights  over  it,   imless 
^^se-    his  consent  is  testiiSed  by  Kb  being  an  executing  party  to 
S^s  he^'  ^^^  instrument.     Such  is  the  effect  of  Turner's  case,^  where 
be  a  party  it  was  adjudged  in  an  appeal  in  the  House  of  Lords,  that  a 
Btxuinent".     ^^^m  being  assigned  in  trust  for  a  feme  by  her  former  hus- 
band,-and  she  afterwards  intermarrying  with  the  late  Chief 
Baron  Turner,  who  aliened  the  term,  that  the  same  was  well 
passed  away,  and  that  the  husband  might  dispose  thereof ; 
and  the    Lord   Chancellor's   (Lord  Nottingham)    decree 
thereupon  reversed.     It  does ^ not  appear  by  the  report  of 
this  case  that  the  term  had  been  assigned  for  the  separate 
nse  of  the  wife  ;  but  in  the  subsequent  case  of  Tudor  v. 

« 

d  Jarman  v.   Woolaston,  3  T.  B.  c  1  Fonb.  359.    Lex.  Prat.  101  ; 

618.    HaselintoQ  v.  Gill,  in  note  to  the  and  see  Book  V.  Chap.  IS*   of  thin 

above  case.      Dean     v.    Brown,    2  work. 

Car.  &  Payne,  62.  f  1  Vem.  7. 
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S(iiiiyne,>^Sir  Edward  Turner's  case  is  stated  to  have -beea 
an  assignment  lor  the  separate  use  of  the  wife.  So  in  Pitt 
V.  Huntj^  the  questioo  was,  **  Whether  a  term  assigned  in 
jtrust  for  the  feme  before  marriage,  without  the  knowledge 
of  her  intended  husband,  could  be  disposed  of  by  the  hus- 
band f  and  it  was  ruled,  on  the  authority  of  Turner's 
case,  that  it  could.  On  this  occmon  Lord  Nottinghan), 
who  had  originally  decreed  in  Turner's  case,  is  said  to 
have  expressed  his  surprise  at  the  decision  of  the  Lords 
upon  it,*  saying  it .  was  now  almost  impossible  for  a  man 
so  to  provide  for  his  child,  but  it  shall  be  subject  to 
the  disposal  of  an  extravagant  husband ;  but  that,  he  must 
be  concluded  by  the  Lords'  jiidgment,  as  there  must  not 
be  one  sort  of.  equity  above  stairs  in  the  House  of  Lords, 
.and  another  below  stairs  in  Chancery.  In  this  case,  the 
assignment. was  by  the  wife  herself  in  trust  for  her  separate 
use,  and  was  made  in  the  presence  of  her  husband,  as  re- 
ported in  Chancery  CaseSyJ  although  Vernon^  states,  that 
the  assignment  was  made  without  the  knowledge  -of  the  in« 
tended  husband,  and  does  not  mention  that  it  was  mlide  l>y 
the  wife,  or  that  it  was  for  her  se{>arate  use. 

It  was  agreed,  in  Sir  Kdwlu*d  Turner's  case,  that  where 
a  term  ia  assigned  in  trust  for  a  feme,  with  the.  privity  and 
consent  of  her  husband,  there,  without  doubt,  the  husband 
cannot  intermeddle  or  dispose  of  it.  However,  the  case  of 
Pitt  Y.JIwit^  went  still  further;  for  there,  although  the 
wife,  in  the  prtsmct  of  her  intended  husband,  sealed  an  in- 
denture assigning  her  term  for  years  to  friends  to  be  at.  her 
disposal,  whether  sole  or  covert,  Lord  Nottingham,  on  the 
authority  of  Turner's  case,  ruled,  that  the  husband  might 
dispose  of  the  trust  of  this  term ;  his  Lordship  saying,  <*he 
thoY^ht  that,  from  henceforth,  it  would  not  serve  turn  to 
have  the  husband's  consent  or  privity  to  an  assignment  of 
a  term  in  trust  for  the  feme  before  marriage,-  unless  he  was 

g  2  Vom.  270.  ed  of  the  decree  of  the  Lords  in  Tur- 

u  1  Vem.  18.  Freem.  78.    2  Chan,  ner^s  case. 
Caa.  73.     Eq.  Cas.  Ab.  58.  j  2  Chan.  Cas.  73. 

i  See  3  Rep.  Chan.  224.  where  his        k  1  Vem.  18. 
Lordship  is  reported  to  have  approv-        1  As  reported  in  2  Chan.  Ca«.  7S. 
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HttBbftnd 
may  dis- 
pose of  the 
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years,  set- 
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Husband 
may  dis- 
pose of  a 
term  in 
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raiseasum 
of  money 
for  wife, 
without 
concur- 
rence of 
trustees. 


likewue  made  a  party,  to  tho  aasigiuiient"  Vmimr  v. 
iSomyiie,"  whkh  was  decided  tikiftm  years  after  Tnmei^s 
4saaa,  and  after  PUi  r.  Htmi,  is  to  the  same  eflfeet  la  this 
easei  ibe  first  husband  of  a  woman  oonveyed  a  term  for 
years  to  trustees  for  her  separate  use  and  benefit :  abe  maiw 
lies  a  second  fansbaBd,  who  first  mortgages  the  term,  and 
he  and  the  moiitga§ee  assign  to  the  plaintiff.  The  biU 
waa  against  the  We  and  her  trastees  to  compel  them  to 
assign  oiver  the  legal  estate 'to  the  plaintii^  and  decreed 
aeooMingly :  Cor^  as  the  husband  may  dispose  of  a  term  for 
yearsi  where  the  legal  estate  was  in  tihe  wife,  so  he  may  of 
die  tmst.of  a  term«  withoat  eitber  the  wife  or  the  trustees 
joining  him ;  and  the  trmiees  were  obliged  to  assign  this 
term,  ahhoagh  the  husband  had  made  no  prorision  what- 
soever for  his  wife.  The  law  m  the  same  with  respect  to  a 
term  in  trust  so  raise  a  sum  of  money,  for  a  woman :  her 
trustees  anaii  assign  it  to  the  husband,  withoiit  any  proyi- 
aion  for  her  out  of  it,  as  they  sboold  the  trust  of  the  term 

itadf.- 

It  is  not  easy  to  understand  why  the  husband  should . 

have  this  absolute  power  over  a  trust  of  this  particular  kind 
of  pfopeilj  settled  to  the  separate  use  (rf*  his  wife,  and 
that  it  ahouU  not  as  well  extend  to  a  truKt  of  any  other 
apadiaa  of  peraonal  property  belonging  to  bin  wife.  Lord 
Hardwicke  has  stated  the  ground  of  Turner's  case  to  be, 
that  as  die  husband  at  law  cenld  dispose  of  a  term  for 
yeais^  so  he  may  dispose  of  the  tvust  of  a  tenn,  because  the 
same  rule af  proper^  must  pfevail  in  eq<iityas  well  as  at 
law  ;**^  bntdiis  reason  is  Ar  ftmn  benig  satbfoctory.  It 
may  as  wdl  be  said,  dmt  because  the  husband  is  entitled 
absoluftefyat  law  to  a  sum  of  money  vested  in  his  wife 
before  marriage,  withoat  the  intervention  of  trustees,  and 
witfaopt  any  paiticular  use  being  expessed,  he  is  equally 
entitled  to  it,  when  it  hat  been  vested  in  trustees  for  her 
sole  use.     It  is  worthy  of  remark,  that  the  above  cases 


m  S  Vein.  970.  Ea.  Cas.  Ab.  66, 
n  Walter  ▼.  Sanaeiii  £q.  Gee. 
AK  58. 
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eoDcerning  the  power  of  the  hasbaod  over  the  wifb^t  term 
for  years,  relate  to  setdementg  made  ob  her  lolely  k^ire 
narriage. 

It  appeanr  that  Lord  Nottiagham'B  decirimi  hi  Tunier'a 
eaae  waa  peHeetly  confonaaUe  to  the  eitabliakad  practica 
of  the  Court  of  Chancery  for  many  years  ;  for  in  Dwgiy  lr. 
PerfMt^  which  was  beard  six  years  before  where  the 
Wile  haying  assigned  her  term  in  trust  for  herself  before 
marriage,  and  then  the  husband,  without  joining  the 
trustees,  mortgaged  the  trust  term  ;  the  husband  being 
deadt  the  mortgagee  ezhibit9  his  bill  to  have  die  land  con*- 
veyed  to  bim»  ortbat  they  should  redeeao^  and  the  Court 
dismissed  the  plaintiflPa  btU  ;  and  the  reaaon  given  for  the 
decree  was»  *^  f*or  since  the  time  of  Queen  Elisabeth  it  hath 
been  the'  c^nastant  practice  of  thia  Court  to  sat  aside  and  - 
frustrate  afl  incumbrances  and  acta  of  the  hoaband  upon 
tiie  trust  of  the  wife's  term,  and  that  be  shall  neither  charge 
nor  grant  it  away  ;  and  it  is  the  common  way  of  providittg 
jointures,  for  a  woman  to  convey  a  term  in  trust  fin*  her 
upon  marriage,  that  it  may  be  out  of  the  power  and  reach 
of  the  husband."  But,  as  has  been  already  shown,  ibia 
case  waa  overruled  by  the  decision  of  the  I^ords  in  Tur- 
ner's case,')  by  PUt  v.  Hirnt/  and  by  Tmior  v.  jSamyiie," 
which  have  been  stnce  recognised  as  law  in  Parker  t.  H^ind- 
hamy^  Bates  v.  Daiubf,^  Jemsom  v.  Jtfoubon,''  and  hckdon 
r.  Jfnrthe9tey 

With  the  above  exception  of  a  term  for  yean^  every  spe-  convey- 
cies  of  property  may  be  conveyed  to  {nisteea  for  the  sepa-  .^P  ^ 
rate  use  of  a  married  woman,  and  a  court  of  equity  Will  trust  to 
enforce  the  performance  of  the  trust,  and  protect  it  againat  j^J  ^^t> 
the  legal  rights  of  the  husband.     If  the  trust  be  of  the  renta  ^  separate 

*  use  of  mar- 

and  profits  of  lands,  then  the  conveyance  to  the  separate  ned  wo- 
uae  of  a  married  woman,  by  whatever  peraon  or  by  what«^  JJJJJj^  ^ 

legal  eetato 
p   Freem.     ^38.    1    Chao.    Cas.        s  2  Vem.  270.    Eq.  Gas.  Ab.  58.   in  the  tnu« 

385.  t  Prec  Chan.  418.  tees, 

q  1  Vem.  7.  u  S  Atk.  SOS. 

r     1     Vem.      18.     Freem.    78.        v  a   Atk.  491. 

3  Chan.  Cas.  73.    Bq.Cas.  Ab.   68.        w  3  Atk.  430. 
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era*  form  of  inBtrameiit  it  may  be  made,  differs  from  one 
not  intended  for  separate  use  in  this  particular,  that  the 
same  words,  which,  in  an  instrument  frdmed  for  the  latter 
purpose,  would  triemsfer  the  legal  estate  to  the  cestui  que 
irustf  would  leave  it  in  the  trustees,  if  the  gift  were  intended 
for  the  sole  use  of  a  wife.  For  instance,  where  in  ordi- 
nary cases  lands  are  devised  to  trustees,  in  trust  to  pay  over 
the  rents  and  profits  to  another,  there  it  has  beenheld,  that 
the  use  is  not  executed  by  the  statute  27  Hen.  8.  c.  10^ 
^  because  the  land  must  remain  in  the  trustees  to  enable 

ihera  to  perform  the  trust :  and  so  where  lands  are  devised 
to  trustees  in  trust  to  permU  and  st^er  another  to  receive 
When        the  rents,  there  it  is  held  that  the  use  is  executed  :  *  but 
^Sviaed^n    ^^^^  lands  are  devised  in  trust,  as  to  the  rents  and  profits* 
tnist,  as  to  for  the  sole  and  separate  use  of  a  married  womanl  it  is  im- 

im  rents  • 

and  profits   material  whether  the  trust  be  declared  to  be  **  to  pay  the 
^J^J^f^*®  rents  and  profits  to  her,"^  or  "to permit  hier  to  receive  the 
bolieldthat  rents  and  profits,'"    as,  in  either  case,  it  would  be  held, 
execat^.     that  the  use  was  not  executed  :  and  the  reason  assigned  for 
these  decisions  is,  that  it  appearing  to  be  the  intent  of  the 
devisor  to  seciire  a  separate  provision  for  a  feme  covert^  free 
from  the  control  of  her  husband,  such  intent  could  not  be 
effectuated  unless  the  legal  estate  were  to  remain  in  the 
trustees ;  for  otherwise  the  husband  would  be  entitled  to 
take  the  profits,  and  so  defeat  the  very  object  that  the  de- 
visor had  in  view.     These  decisions  have    taken    place 
merely  with  respect  to  devises ;  however,  it  is  apprehended 
that  if  lands  were  conveyed  for  a  similar  *trust,  by  a  feoff'- 
inent  or  any  other  species  of  deed,  the  same  construction 
would  be  put  upon  it,  and  the  legal  estate  be  held  to  remain 
in  the  trustees.^ 
ivhere  '^  seems  to  be  unimportant  at  the  present  day,  whether 

conyey-       in  devises  of  real  or  personal  property  to  the  separate  use 

or  personal  of  a  married  woman,  the  limitation  be  to  herself  only,  or  to 
estate 

x2  Wms,  Saund.  11.  note  17.  1  Eq.  Ab.  383.     Harton  v.  Harton, 

y  Neville  v.    Saanders,  1  Vem.  7  T.  Rep.  658.      Hawkins  v.  Lus- 

415.  combe,  2  Swans.  391* 

»  Jones   V.    Lord  Say  and  Seal,  a  1  Saund<*rs  on  r?cs,  197. 
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trutttees  for  her :  as  it  is  now  settled,  that  if  the  limitatioii  ^  ^  ™^^' 
be  to  her  onlj  for  her  own  separate  use,  without  the  no«  man  for 
nunation  of  a  trustee,  although  the  common  law  vesta  her  ^^^ug. 
personal  property  in  her  husband,  and  the  rents  of  her  real  band  will 
property  in  him  during  her  life,  stiU  equity  will  consider  dered  as 
him  as-  a  trustee  for  his  wife,  and  enforce  a  compliance  £jf^^*  ^^^ 
with  the  intention  of  the  donor.  Formerly,  indeed,  con- 
siderable doubt  existed,  whether  a  gift  to  the  separate  use 
of  a  married  woman  could  be  maintained  against  the  legal 
rights  of  her  husband  without  the  interposition  of  a  trustee 
for  her  ;  as  in  Harvey  v.  Hatvcy\^'  where  A.  having  a 
daughter  married  to  the  defendant,  by  his  will  devised  hb 
personal  estate  to  her,  to  hold  to  her  particular  and  sepa* 
rate  use,  and  died  ;  and  the  question  wa»,  (there  being  no 
trustees  to  whom  the  devise  was  made,)  AVhether  the  wife 
should  enjoy  the  personal  estate  without  its  being  inter- 
meddled with  by  the  husband  ?  Lord  Chancellor  Cooper 
said,  <<  This  is  a  great  question,  whether  the  husband  shall 
be  compelled  to  let  the  wife  enjoy  this  personal  estate  to 
her  own  use ;  for  though  it  is  objected,  that  the  testator 
had  a  power  to  devise  it  so,  and  that  his  intent  was  to  make 
use  of  such  power,  yet  it  being  given  to  a  married  woman, 
and  no  contract,  precedent  or  subsequent,  from  the  hus- 
band, that  he  will  not  intermeddle  with  it,  the  husband's 
title  to  this  estate  is  subsequent  to  thie  will,  and  the  inten- 
tion bemg  repugnant  to  the  rules  of  law,  viz.  that  a  feme 
covert  should  have  a  property  in  personal  goods,  it  seems 
to  have  some  difficulty  in  it."  His  Lordship  also  said,  that 
if  a  real  estate  were  devised  to  B,feme  coverts  for  her  separate 
use,  and  a  declaration  that  the  husband  should  not  intermed- 
dle with  the  profits,  he  doubted  this  would  be  a  repugnant 
clause,  and  the  husband  would  still  enjoy  them.  His  Lord- 
ship, therefore,  ordered  it  to  be  reserved  as  a  case  to  be 
ai^ed ;  but  it  does  not  appear  that  any  argument  or  decision 
was  ever  bad  upon  the  point  in  that  case.  But  in  the  subse* 
quent  case  of  JBurtim  v.  PierpairUy'^  it  was  expressly  deter- 

b  1  p.  Wms.  125.    2  Vcrn.  659.  c  2  P.  Wms.  79. 
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mined,  that  ^ifeme  catert  could  not  have  a  separate  property 
in  a  personal  thing,  without  a  trustee.     However,  in  a  very 
few  years  afterwards  it  was  held,  in  Rolfe  v.  Bwider;^  where 
a  son  had  bequeathed  an  East  India  bond   for  100/.  to  his 
mother  and  her  assigns  for  ever,  for  her  sole  and  separate 
use,  that  such  a  bequest  vested  the  interest  in  her  in  a  court 
of  equity,  as  much  as  if  the  son  had  vested  it  in  trustees  for 
her  separate  use  ;  and  the  C'ourt  said,  that  there  were  many 
instances  where  a  court  of  equity  had  decreed  a  husband 
to  stand  as  a  trustee  for  the  separate  use  of  his  wife.     A 
similar  decision  was  pronounced  in  Bentut  v..  Daw^"  where 
J.  S.  having  married  his  daughter  to  one  Bennet,.  made   his 
will  and  devised  ttie  premises  in  question  (being  lands  in  fee) 
to  her,  for  her  separate  and  peculiar  use,  exclusive  of  her 
husband,  to  hold  the  same  to  her  and   her  heirs,  and   that 
her  husband  should  not  be  tenant  by  the  curtesy,  nor  have 
these  lands  for  his  life,  in  case  he  survived  his  wife,  but  that 
upon  the  wife's  death  they  should  go  .to  her  heirs.    The  tes- 
tator died,  and  Bennet,  the  husband,  becoming  a  bankrupt, 
the  commissioners  assigned  the  lands  in  question  to  the  de- 
fendant, Davis,  in  trust  for  the  creditors ;  and  upon  Davis 
bringing  his  ejectment,  the  bankrupt's  wife,  by   her.  next 
friend,  preferred  her  bill  against  Davis,  the  assignee,  and  her 
husband,  in  order  to  compel  them  to  assign  over  this  estate 
to  her  separate  use.     For  the  assignee,  it  was  argued,  that 
be  being  a  creditor,  and  having  the  law  on  his  side,  it  would 
be  hard  to  take  the  benefit  of  the  law  from  him  ;  for  that, 
though  the  testator  might  intend  these  lauds  for  the  separate 
use  of  his  daughter,  yet  that  he  had  not  executed  such  inten- 
tion according  to  law,  not  having  vested  the  estate  in  trustees 
for  her  separate  use  ;  and  Harvey  v.  Harvey'  was  relied  on. 
It  was  said,  besides,  that  here  was  no  trust,  as  the  testator 
never  intended  to  place  any  confidence  in  the  husband ,  that 
the  wife  could  not  he  a  trustee  tor  herself ;  and  that  the  bus- 
band  could  not  be  a  trustee  for  his  wife   they  being  but  one 
person.     But  the  Master  of  the  Holis  said,  that  he  took  it  to 
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be  B  clear  case ;  that  it  was  a  trust  in  the  husband ;  and  that 
there  was  no  difference  where  the  trust  was  created  by  act  of 
the  party,  and  where  by  the  act  of  law.  His  Honour  further 
said,  that  when  the  testator  had  a  power  to  devise  the  pre- 
mises to  trustees  for  the  separate  use  of  the  wife,  this  Cburt, 
in  compliance  with  his  declared  intention,  wiU  supply  the 
want  of  them,  and  make  the  husband  trustee  ;  and  this  has 
accordingiir  been  considered  as  a  settled  point  since  the  case 
of  Benn^t  v.  Dcms^  unless  the  observation  of  Lord  Thurlow, 
in  ffulme  v.  Tenant^^  can  be  supposed  to  have  shaken  its  au- 
thority. Iti  this  latter  case  his  lordship  said,  that  a  feme 
covert  could  have  no  separate  property  without  trustees ; 
however,  it  is  right  to  observe,  that  there  was  no  argu- 
ment on  that  point,  the  facts  of  the  case  not  having  raised  it, 
and  that  the  former  decisions  on  the  subject  were  not  cited. 
Indeed,  the  same  doctrine  has  been  acted  on  without  objec- 
tion in  the  modern  c^ies  of  Dixon  Y.Olmius^^  Riehv.Coekel^^ 
and  Parker  v.BrookeaJ  In  this  last  case  there  was  a  bequest 
of  leasehold  interest  to  the  separate  use  of  a  married  woman, 
without  the  nomination  of  a  trustee,  and  his  Honour,  Sir 
William  Grant,  held  it  to  be  clear,  that  her  husband  must  be 
considered  to  be  a  trustee  for  her. 

The  preceding  cases  afford  instances  where  bequests  were  ^^erd  the 
made  to  married  women  for  their  separate  use,  without  the  husband 
interposition  of  trustees,  and  the  husbands  were  held  to  be  gift  to  his 
trustees  for  their  wives.     But  there  is  more  doubt  where  ^*^®  ^*^^^®' 

separate 

the  case  is  that  of  a  gift  from  the  husband  himself  to  the  use  he  is  a 
wife  during  coverture. .  If  the  gift  be  of  paraphernalia  or  h«!^^^ 
trinkets,  or  if  the  claim  for  separate  use  be  of  savings  out  of 
pin-money,  in  such  cases  the  husband  has  been  considered 
as  a  trustee  for  his  wH'e.''  So  he  may  give  a  sum  of  money 
to  his  wife  for  her  separate  use,  as  where  he  transferred 
1000/,  South  Sea  Annuities  into  the  name  of  his  wife,  this 
was  considered  so  decisive  an  act  as  amounted  to  an  agree- 
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mentby  the  husband  that  the  property  should  become  hers  J 

^u  ^h       ^^^  ^^^^  ^^^  ^^^  purpose  of  establishiDg  a  trust  in  the  bus- 
band  gives   band  in  a  transactioD  of  this  kind,  the  act  by  which  be 
tyto^huT''   divests  himself  of  his  property  must  be  clear  and  unequi'-< 
wife  must     vocal,  such  as  the  transfer  of  the  annuities  into  his  wife'is 
nlune.     If  the  claim  be  that  of  a  widow  setting  up,  after 
the  death  of  her  husband,  a  gift  from  him  by  parol  with- 
out the  intervention  of  any  third  person,  it  will  be  received 
in  a  court  of  equity  with  great  suspicion,  and  the  court  w31 
expect  satisfactory  evidence  of  an  act  constituting  a  transfer 
of  the  property  and  sufficient  transmutation  of  possession." 
And  it  would  seem  that  a  mere  delivery  to  the  wife  would 
not  be  a  sufficient  change  of  the  possession  to  satisfy  the 
Court  of  the  intention  of  the  husband  to  divest  himself 
of  the  property,  because  the  possession  of  the  wife  is  the 
poflseaston  of  the  husband.     So  that  in  a  case  of  this  nature, 
"v^heTe  there  is  no  interposition  of  a  thlsd  person,  there  must 
be  considerable  difficulty  in  establishing  a  gift  to  the  wife 
to  her  separate  use,   and  fixing  a  trust  on  the  -husband. 
The  same  jealousy  is  entertained  in  equity  towards  a  hus- 
band claiming  a  gift  from  his  wife  of  her  separate  property, 
and  the  same  strictness  is  required  mthe  f^oof." 
_.     ,  ^        As  a  court  of  equity  will  make  the  husband  a  trustee  for 
vise  to  has*  his  wife,  wheu  there  is  a  devise  or  gift  to  her  for  her  separate 
^^1^^      use,  so  it  follows,  that  if  the  devise  or  gift  be  to  the  husband 
QM  of  wife,  himself  f(Mr  the  same  purpose,  he  would  be  held  to  a  strict 
trustee  foi    execution  of  the  trust.   Lord  Hardwicke  stated  this  to  be  his 
^^^'  opinion,  in  Darley  v.  Darley.^    So  that  it  appears,  the  only 

concern  of  a  court  of  equity  in  cases  oi  this  kind  is,  to  dis-* 
cover  whether  the  donor  intended  a  trust  for  the  separate 
use  of  the  married  woman  or  not ;  and  that  fact  being  once 
established  in  her  favour,  the  Court  will  make  even  the 
husband  himself  a  trustee  for  her,  rather  than  suffer  the 
trust  to  fail  by  too  rigid  an  adherence  to  the  legal  fiction  of 
the  umty  of  their  persons. 

1  6  Ves.  71 .  n  Rich.  v.  Cocke),  9  Ves.  369. 
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The  cases  above  cited,  with  respect  to  the  husband  being  Agreement 

considered  as  a  trustee  for  bis  wife,  either  where  he  has  husband 

been  named  as  such,  or  where  no  trustee  has  been  appointed^  ^^^^ 

are  instances  of  gifts  or  bequests  to  married  women  to  their  wife  should 

separate  use  ;  but  there  can  be  little  doubt,   that  the  prin-  peny  to^ 

ciple  established  by    them  would    equally  apply  to  every  "^P*^^ 

form  by  which  such  a  limitation  can  b^  made.    In  TyrreUy,  him  a 

Hape^^  where  the  husband  had  agreed  by  note  before  mar-  ^^  ^^^ 
riage,  that  his  wife  should  have  certain  property  to  her  sole 
use.  Lord  Hardwicke  held,  that  he  and  his  assignees  (he 
being  then  a  bankrupt)  were  her  trustees. 

p  2  Atk.  55S. 
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CHAPTER  II. 


OF   THE    WORDS   NECESSAftT    TO   CONSTITUTE  A   TRUST   OP    PRO- 
PERTY FOR  THE  SEPARATE  USE  OF  A  MARRIED  WOMAN. 

A  tnist  for  BuT  although  equity  so  far  qualifies  the  law,  as  to  permit 
usemustbe  ^  Z'*'^  covert  to  take  and  enjoy  property  to  her  separate 
f"^^^    "»«»  when  it  is  given  to  her  with  that  intent ;  yet  such  a 
trust  should  be  very  distinctly  expressed,  before  the  Court 
will  establish  it  against  the  rights  of  the  husband.     It  seems^ 
however,  to  be  immaterial  in  what  forin  of  phrase  a  trust 
of  that  nature  is  described  ;  technical  language  is  not  neces- 
sary, as  all  that  is  required  is,  that  the  intention  of  the  gift 
should  appear  manifestly  to  be  for  the  wife's  separate  enjoy- 
intention     ment     Such  a  claim  on  the  part  of  a  married  woman  beinsr 

to  bar  the     .     .     ^  .11.  1  .  .  1     .     . 

kosb&nd  of  agauist  common  right,  the  mstrument  under  which  it  is 
moiTuw     ™*^®  n^^*  clearly  speak  the  donor's  intention  to  bar  the 
right,  most  husband,  else  it  cannot  be  allowed.     It  will  appear  from  the 
c^ariy.        cases,  that  the  strongest  evidence  of  intended    generosity 
and  of  bounty  towards  the  wife  will  not  be  sufficient  to  give 
her  a  separate  estate,  unless,  in  addition,  language  be  used 
by  the  donor  clearly  expressing  the  exclusion  of  the   hus- 
band, or  else  directions  be  given  with  respect  to  the   enjoy- 
ment of  the  gift  wholly  incompatible  with  any  dominion  of 
the  husband. 

The  case  of  Pamur  v.  Trevor*  furnishes  a  strong  author- 
ity to  establish  the  necessity  of  this  clear  intention  appear- 
ing, in  order  to  exclude  the  husband  from  the  right  to  per- 
sonal property  which  is  g^ven  to  the  wife.  There  A.  B. 
bequeathed  1001.  to  the  plaintiff's  wife,  to  be  paid  within 

a  1  Raithby*s  Veni.  2GI. 
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six  months  after^the  testator's  death  ;  and  a  bill  being  filed 
by  the  husband  for  this  legacy  against  the  executor,  his 
defence  vras,  that  he  had  paid  the  wife,  and  had  her  receipt 
for  the  money  :  and  it  was  argued  for  the  defendant,  the 
executor,  that  it  must  have  been  the  intention  of  the  testa- 
tor to  have  bequeathed  this  sum  for  the  separate  mainte- 
nance of  the  wife,  for  that  at  the  time  of  making  the  will 
.the  plaintiff  and  his  wife  lived  separately,  and  that  she  was 
much  straitened  in  her  circumstances,  which  was  known  to 
the  testator.     However,  the  Lord  Keeper  heM  it  to  be  no 

good  payment. 

Whenever  a  trust  of  property  is  expressed  in  terms  to  The  words 

be  for  the  "  sole  and  separate  ut*e*'  of  a  married  woman,  gj^  ^nJ^ 
there  no  questions  can  arise  as  to  the  intent  of  the  donor  separate 
to  exclude  the  husband  from  any  participation  in  it,  because  ^f^^  ex- 
this  is  the  proper,  technical  phraseology  universally  recog-  ^*"^®  *^® 
nized    and  adopted  by    conveyances  for  the  purpose  of 
designating    such  a  meaning ;  but   there    are,    however, 
several  other  expressions,   which,  though  not  strictly    ac- 
cording to  this  established  form,  have  yet  been  held  to  be 
cqmvalent  to  these  words.     In  £trh  v.  PuulM\  the  bequest  The  words 
was  to  a  married  woman  "  to  be  at  her  disposal ;"  and  it  *^^^^.  ** 
was  held  to  give  her  a  separate  estate.     So  in  Tyrrel  v.  posai,"  ex* 
Hopes'^   where  hord    Harrjjivicke    held,  that  a  promise  in  husband, 
writing  by  the  intended  husband  to  his  intended  wife,  that  An  agree. 
<<  she  should  enjoy  and  receive  the  issues  and  profits  of  hiubanS 
one  moiety  of  the  estate  then  in  the  possession  of  her  mother,  ^^!^  "  ^*? 
after  the  decease  of  her  mother,"  gave  the  wife  an  estate  enjoy  and 
to  her  separate  use.      His  Lordship   said,  that  the  note  J^^^^j 
could  bear    no  other    construction,   although    the   words  profity' 
"separate  use"  were  not  to  be  found  in  it  -,  for  to  what  end  f J,I^to 
should  she  receive  the  rents  and  profits,  if  they  became  the  ©state. 
property  of  the  husband  the    next    moment?'     And  his 
Lordship  added,  that  the  word  *•  enjoy"  was  very  strong  to 
imply  separate  use.    So  in  Dcarley  v.  Darley^  the  same  Judge 

b  7  Vin.  Ab.  95  d  3  Atk.  399.  This  case  said  by 
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Prieaux,  to  be  of  no  authority. 
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■ 

^^™y  ^^K  s^tes  it  to  be  his  opfaiion*  that  if  an  estate  be  ^ren  to  a 

hood'*  of  husband  for  the  **  livelihood"  of  his  wife,   this  ought    to 

fo/se^te  ^^  considered  as  a  trust  for  the  use  of  the  wife  ;    for  that 

use.  the  word  **  livelihood  "  shotrs  an  intention  in  the  Kiver  that 

The  words  it  should  be  to  her  sole  and  separate  use.     And  in  Wood' 

re^^puSu  *"^  ^  Horsb/y^  the  words  "  the  wife's  receipt  shall  be  a 

be  ft  suffi-  sufficient  diacharffe.   notwithatandinir  her  coverture.''  were 


sufficient  discharge,  notwithstanding  her  coverture,' 
c^ge,not-  held  to  have  the  same  meaning.  So  where  the  words  of  a 
withstand-  ^ju  grjyiQg  a  legacy  to  a  feme  covert  were,  *•  That  her  receipt 
verture,"  thould  be  a  sufficient  dischai^e  to  the  executors,"  without 
mount, "  to  ^^^  Addition  of  the  words  "  notwithstanding  her  coverture," 
sole  and  they  were  held  to  be  equivalent  to  saying  **  to  her  sole  and 
^^<^  separate  use  "  This  was  in  the  case  of  Lee  v.'  Prieaux^^ 
The  words    which  Came  on  at  the  Rolls  on  the  petition  of  Sophia  Lee, 

« the  wife's  ,  .  • 

receipt  ^^  ^if^  of  Richard  Lee,  a  bankrupt,  praying  that  certain 

^Ibea  interest  and  dividends  of  bank  stock  standing  in  the  name 

discharge,"  of  the  Accountant-Oeneral  should  be  paid  to  her  separate 

SSof  *  '**®'  '^^^  claim  was  made  under  the  will  of  Catherine  Price, 

*<  notwith-  who  had  bequeathed  this  money,  subject  to  an  annuity  to 

coverture,*'  C.  Price  in  trust  to  pay  the  dividends  to  Sophia  Lee,  (the 

**^**"t  to  petitioner,)  to  which  the  testatrix  added  these  words,  «•  That 

sole  and  my  said  trustee,  her  executor,  &c.  &c.  shall  not  be  troubled 

separate  ^^  ^^  ^^  ^j^^  application  of  any  sum  or  sums  paid   to  the 

said  Sophia,  but  her  receipt  in  writing  shall  be  a  sufficient 
discharge  to  my  said  trustee,  &c.  &c.  for  the  sums  so  paid. 
His  Honour,  in  giving  his  judgment,  said  that  the  only 
quetipn  was.  Whether  the  words  in  this  will  were  sufficient 
to  show  that  the  testator  intended  to  give  an  absolute 
power  to  the  wife,  independent  of  her  husband  to  receive 
the  money  ?  and,  he  added,  **  Upon  the  most  mature  con- 
sideration, I  am  of  opinion  that  they  are  sufficient  for  that 
purpose.  The  law,  undoubtedly,  gives  all  to  the  husband, 
unless  something  is  done  to  prevent  it  from  so  doing." 
Bonds,  &c.  InJWron  v.  Olmku^  the  same  construction  was  put  on 
bequeathed  words  of  much  morc  doubtful  import :  for  there  the  testatoi* 

to  a  mar-  *^ 

e  Cited  in  Lee  t  Prieaux,  3  Br.  C.    f  3  Br.  C.  C.  381. 
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bequeathed  to  Lady  Waltham  two  bonds  of  her  husband^  ned  wo- 
Lord  Waltham,  and  also  a  mortgage  of  Lady  Waltham's  SreljUoDg 
estate,  and  ako  all  interest  due  thereon:  and  he  dbected  *^*ftey 

,  •  should  be 

that  the  said  bonds  and  mortgage  ^<  be  delivered  up  to  delivered 
my  said  niece,  Lady  Waltham,  whenever  she  shall  demand  on  ^  her 
or   require  the  same."     The  question   was,  after   Lord  demand," 
Waltham's  death,  whether  the  bonds  and  mortages  were  andsopa- 
to  be  considered  fi«  given  to  Lady  Waltham  for   her  sepa-  ^^  ^^* 
rate  use,  and  as  outstanding  debts  against  the  assets  of 
iLprd  Waltham  ?     It  was  contended  for  the  creditors  of 
Lord  Waltham,  that  tne  bonds  and  mortgage  were  not 
^iven  to  the  separate  use  of  Lady  Waltham  ;  that  although, 
according  to  the  law  of  a  court  of  equity,  any  property 
might  be  given  to  a  /em«  covert  for  her  separate  use,  with- 
out the  intervention  of  trustees,  yet  it  is  necessary  that  the 
testator  should  say  so ;  that  it  was  necessary  in  order  to  give 
a  legacy  to  the  separate  use  of  the  wife  that  it  should  be 
given  m  those  words  or  at  least  in  words  excludug  the 
husb^d    from    any    control  over  it.     But  Lord  Lough- 
borough said,  ^^  That  as  these  seeurities  were  to  be  given 
to  Lady  Waltham  on  her  demand.  Lord  Waltham  could 
not  have  obtained  them  from  the  executors  without  a  de- 
mand made  by  Lady  Waltham,  which  gave  her  a  dominion 
over  them;  and  they  must,  therefore,  be  considered  as 
given  to  herseparato  use.**     In  J?rown,v.  Clark^   where 
the  testator  bequeathed  to  his  sister  Mary  Brown,  a  married 
woman,  and  to  his  brother  VV  ilHam   Hoffinan,  the  interest 
of  the  residue  ot  bis  personal  fortune,  (after  the  payment 
of  some  legacies,)  the  interest  to  be  equally  divided  between 
them ;  and  on  the  death  of  his  sister  Mary  Brown,  then 
one  half  of  the  principal  to  be  equally  divided  between  her 
children,  the  husband  of  the  said  Mary  by  no  means  to 
have  any  part  whatever,  but  to  be  entirely  for  the  poor 
children ;  and  should  she  have  no  children  alive,  then  to 
hisbrother'schildrenequallyhetweenthem.     Daniel  Brown, 
Mary's  husband,  became  bankrupt ;  and  one  of  the  questions 

li  3  Vc8.  166. 
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in  the  case  wu,  whether  the  share  of  Mary  Brown  was  for 
her  separate  ose  ?  The  Master  of  the  Rolls  was  of  opinion 
that  she  had  no  separate  use  in  the  interest ,  that  notliing 
was  given  to  her  but  the  interest,  no  part  of  the  principal ; 
and  that  the  interest  was  tf  iven  in  words  that  could  not  by 
any  ingeniuty  be  tortured  to  deprive  the  husband  of  the 
light  that  the  law  gives  him.  Here  then  it  appears,  that 
in  order  to  bar  a  husband  of  his  common  law  right  to  the 
personal  property  of  his  wife,  and  to  the  rents  and  profits 
of  her  real  estate,  there  must  be  something  more  than  a 
mere  bequest  to  her;  the  bequest  should  be  accompanied 
by  words  denoting  an  intention  to  exclude  him,  such  as 
*'  for  her  sole  and  separate  use  ;''  or,  as  in  Lee  v.  Prieauxy^ 
making  the  receipt  of  the  wife  a  sufficient  discharge  to  the 
trustee.  But  the  appointment  of  trustees  for  the  use  of  the 
married  woman  furnishes  no  evidence  of  an  intention  in  the 
donor,  that  the  gift  should  be  to  her  separate  and  exclusive 
use  ;  for  in  Lwnb  v.  MUnes^i  Greorge  Cotton  gave  all  his 
goods,  chattels,  and  personal  effects  to  trustees  in  trust,  to 
sell  and  place  out  the  money  arising  therefrom  at  interest, 
which  he  directed  to, be  paid  to  his  niece,  Elizabeth  Milnes, 
during  the  term  of  her  natural  life,  subject  to  an  annuity  of 
601.  per  annum.  He  also  bequeathed  1000  guineas  to 
Richard  Milnes,  the  husband  of  Elizabeth,  immediately  on 
the  death  of  Elizabeth  ;  and  upon  the  further  trust,  that  the 
trustees  should  pay  the  residue  of  this  personal  estate  to, 
for,  and  upon  such  uses,  trusts,  intents,  and  purposes,  as 
she,  the  said  Elizabeth,  whether  covert  or  sole,  should  by 
any  deed  or  writing,  or  by  her  last  will,  or  b>  any  writing 
purporting  to  be  her  last  will,  and  by  her  signed  and 
published  in  the  presence  of  two  or  more  credible  witnesses, 
limit  and  appoint ;  and  in  default  of  appointment,  to  the  use 
of  her  legal  representative,  including  her  husband  (the  said 
Richard).  After  the  death  of  the  testator,  Richard  Milnes 
became  bankrupt,  and  the  assignees  filed  a  bill  praying  that 
they  might  be  declared  entitled  to  the  interest  and  dividends 

i  ^  Br.  C.  C.  381. '  i  5  Vc».   517, 
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of  this  personal  estate  during  the  joint  lives  of  the  bankrapt  ^^^^  . 

and  his  wife.  The  defence  set  up  was,  that  Elizabeth  Milnes  tnutees  for 

was  entitled  to  the  interest  and  dividends  to  her  separate  ^^^[|^ 

use.     But  the  Master  of  the  Rolls  said»  that  in  order  to  notalono 

ailflfti*!  MBit. 

exclude  the  husband  from  a  participation  of  the  interest  to  give  it  to 
and  dividends  with  his  wife,  the  testator  should  have  ex-  ''^P^'^^® . 
pressed  a  decided  intention  for  that  purpose.  That  here 
he  had  used  words,  which  give  the  principal  to  her  separate 
use,  but  not  the  interest  and  dividends.  He  said,  that  no 
pajrment  to  the  wife  could  be  good,  unless  it  was  perfectly 
clear  that  the  testator  had  authorized  it,  and  this  will  had 
no  words  sufficient  for  that.  That  the  intervention  of 
trustees  had  never  gone  the  length  of  vesting  a  sole  and 
separate  use  in  the  wife.  His  Honour  added,  ^*  That  many 
people  disapproved  very  much  of  making  husband  and  wife 
separate  persons,  the  husband  being  bound  to  maintain  her, 
and  she  having  separate  property,  not  one  farthing  of  which 
she  is  to  bring  into  the  common  fund." 

In  a  case  cited  by  counsel  in  the  above,^  the  same  Judge  ^  ^'^S^l 
held  it  to  be  impossible  to  maintain  that  a  disposition  to  ed  woman 
the  wife  "for  her   own  use,"  was  for  the  use  of  her  bus-  ownuae*' 
band,  and  that  it  must  be  intended  for  her  separate  use,  9^  ^  ^">^' 
though  there  were  no  trustees.     And  on  another  occasion  « pay  into 
shortly  subsequent,  his  Honour  decided,  that  a  direction  ^^r?op 
to  trustees  "  to  pay  into  the  proper  hands  of  a   married  ''toandfoi 
woman,  was  for  her  separate  use."'     In  like   manner,  the  use  benefit 
words  "to  and  for  the  sole  use,  benefit,  and  disposition"  •nadispo- 
of  the  wife,  have  been  held  to  pass  a  separate  estate  to  gives  se-' 

her"  paratepro. 

But  in  Johnes  v.  Lockart^^  it  was  held,  that  a  legacy  to  a    '*Toher 
feme  covert  to  "  her  own  use  and  benefit,"  was  not  to  her  and  bene- 
separate  use.     And  where  the  direction  in  a  will  was,  that  S^^^^j^ 
a  sum  of  money  should  be  paid  to  an  unmarried  woman  hemse^'' 

k  5  Ves.  520.  C.  C.  283.  Ezparte  Ray,  1  Mad. 

1  Hartly  v.  Hoile,  5.  Vee.  540.  199.    19  Ves.  416. 

m  Adamson  v.  Annita«e,  Cooper,  n  Cited  in  Lee  v.  Prieauz^  3  Br. 

C.  C.  383.  by  Belt. 
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iM>imiffi*     on  her  arriTal  at  the  age  of  twenty*OBe  years,  op  hep.  day 

givesepttr-    ofmapTiage,  **  to  and  for  her  use/' during  her  life,  without 

rateesute,  ^^  words  *'  sole  and  separate,''  her  husband  was  held  to  be 

entitled  to  it.°     In  Kirk  v.  PauUny^B.  bequest  to  a  ferns 

e&vei%  <*  fop  hep  use  and  benefit,"  was  held  not  to  be  to  hep 

**  To  her     separate  use.     And  the  same  <;onstruction  has  been  put  on 

beneSsu**     ****  wopds  **  fop  hep  own  use  and  benefit  ;•*  where  the  testatop 

doei  not      had  osed,  with  pespect  to  olhep  papts  of  his  property,  the 

latee^rt^  technical  language  fit  to  confep  a  sepapate  estate.  In  ffil/t^v. 

Sayen,^  there  was  a  bequest  of  a  sum  of  money  to  a  married 

woman  **  fop  hep  sole  and  sepapate  use  ;"  and  aftepwards,  in 

the  same  will,  the  residue  was  bequeathed  to  hep  **toT  hep 

own  use  and  benefit  ;'*  and  the  Vice-Chancellop,  Sip  John 

Leach,  held,  that  the  lattep  wopds  did  not  convey  a  sepapate 

estate  to  the  wife,  saying,  that  as  the  testatoP,  as  to  the 

same  pepson  with  respect  to  anothep  gift,  had  appointed  a 

trustee,  and  exppessly  dipected  the  application  cff  it  to  hep 

sole  and  separate  use,  he  knew,  thepefope,  the   technical 

form  of  excluding  the  pight  of  the  husband,  and  His  Lopd- 

ship  could  not  infer  that,  as  to  this  legacy,  he  mtended  what 

he  had  not  expressed.     And  in  Rebertf  ▼.  Spicer^^  where 

the  testator  hath  bequeathed  money  and  rent  to  trustees  and 

directed  than  to  stand  possesed  thereof,  for  the  benefit  of 

a  manied  woman  and  her  children ;  and  that  the  same 

should  not  be   subject  to  the  debt^  engagements,  or  be 

in  any  manner  under  the  control  of  her  husband;  and 

also  bequeathed  to  the  same  married  woman  900/.  **  to  and 

for  her  own  use  and   benefit,"  it  was  decided,  that  thes^ 

latter  words  did  not  convey  a  separate  estate.     But  where 

a  lagacy  was  bequeathed  to  a  married  woman,  to  be  at  hep 

disposal,  and  to  do  therewith  as  she  shall  think  fit,' it  was 

«<Tob«i  tft  niledto  be  separate  property ;  and,  in  PrkKard  ▼.  dfmet,^ 

•?,  ^MtT  where  a  legacy  was  given  to  a  married  woman,  <<  for  her 

o  Jacobs  and  Wife  ?.  Amyatt,  r  5  Mad.  491 . 

1  Mad.  376.  in  the  notes.  s  7  Yin.  Ab.  d6. 

p  7  Vln.  95.  1 1  Turn.  SK. 
q  4  Mad.  409. 
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own  use  and  at  her  own  disposal,^  Baron  Qrwimm  said,  he  ^^^j^*'^^, 
could  not  entertain  a  doubt,  that  the  necessary  effect  of  shaji  think 
these  words  was  to  gire  the  legacy  to  the  separate  use  of  « fo,^ 
the  plaintiff.     That  the  testatrix,  in  using  the  words  «  at  ber  own  use 
own  disposal,**  had  stated  the  effect  she  wished  to  be  pro*  own  dis- 
duced ;  her  intention  was  to  give  the   plaintiff  that  power  of  J^^J^"^® 
disposition,  which  the  law  does  not  give  her.  property.  i^ 

All  these  cases  clearly  prore,  that  there  must  be  a  ma- 
nifest intention  evinced  by  the  language  of  the  donor,  that 
the  wife  shall  have  the  exclusive  property  in  the  gift,  with- 
out which  courts  of  equity  will  not  suffer  the  legal  rights  of 
the  husband  to  be  superseded.  In  Pabner  v  Trevar^^ 
there  existed  circumstances  sufficiently  strong  to  warrant 
the  inference,  that  the  testator  intended  the  bequest  for  the 
sole  benefit  of  the  wife  ;  she  was  separated  from  her  hus- 
band, and  living  on  very  limited  means,  with  which  facts  it 
is  stated,  the  testator  was  well  acquainted,  and  from  which 
it  is  scarcely  possible  to  draw  any  other  conclusion,  than 
that  the  bequest  must  have  been  intended  exclusivdy  for 
her  ;  and  yet  as  such  intention  was  not  expressed,  the  Court 
disregarded  the  circumstances,  and  left  the  legacy  to  the 
operation  of  the  law.  In  Darky  v.  DarUy^^  the  words 
were  held  to  be  in  their  nature  exclusive,  being  <<for  the 
livelihood**  of  the  wife,  and  not  to  require  any  additional 
language  or  circumstance  to  render  the  intent  more  appa-  ' 

rant.  So  were  the  words  in  Let  v.  iVieotto;,^  for  the  direc- 
tion, that  the  wife's  receipt  should  be  a  sufficient  discharge 
to  the  trustee,  imported  the  insufficiency  of  the  husband's 
receipt  for  that  purpose,  and  therefore  amounted  to  an  evi- 
dent  intention  to  exclude  him.  But,  in  Brown  v.  Clark^^ 
where  the  interest  of  a  sum  of  money  was  beqaeathed  to  the 
wife  for  life,  no  language  having  been  used  by  the  testator,  in- 
timating a  design  of  gimig  her  a  sole  property  in  the  interest, 
it  was  held  to  vest  in  the  husband's  assignees.  Lwnb  v. 
Mibui,^  and  Jacob$  and  Wife  v.  «Amya</,'  were  decisions  of 

u  1  Vera,  861 .  x  3  Ves.  166. 
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« 

the  same  nature,  upon  similar  words.     But  in  Hartley  v. 

Hurkf*  there  being  a  direction  **  to  paj  into  the  proper 

hands  of  the  wife,"  it  is  tantamount  to  making  her  receipt  a 

discharge,  as  in  Lee  v.  PrieauXf  and  therefore  expresses  a 
manifest  intention  of  a  gift  to  her  separate  use. 

a  5  Yes.  .540. 
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CHAPTER  III. 

OF    THB    SEPARATE    PBOPERTT   OF    MARRIED    WOMElf    ARISING 
FROM  TBEIR  8AVIII08  OUT  OF  THEIR  SBPARATB  PROTISIORS. 

It  has  been  shown  in  the  former  chapters  that  property 
may  be  limited  to  the  use  of  a  married  woman  independently 
of  her  husband,  and  the  language  which  has  been  deemed 
sufficient  to  express  the  limitation  to  duch  an  use,  has  been 
also  pointed  out.     But  a  wife  may  possess  separate  pro* 
pert^,  which  has  not  been  derived  directly  under  any  form 
of  instrument ;  and  that  happens,  when  she  saves  money 
out  of  her  separate  provision;  for  the  money  thus  acquired 
will  be  as  completely  free  from  the  dominion  of  the  hus- 
band, as  if  it  had  been  originally  given  to  her  separate  use, 
although  the  income  out  of  which  it  was  accumulated  had 
not  itself  been  ^ven  with  such  an  intent.     The  separate 
provisions  of  married  women  are  of  two  kinds  ;  first,  the  Sepoirste 
property  which  is  settled  or  bequeathed  to  their  separate  of  married 
use ;  secondly,  the  allowance  which  is  made  to  them  by  JJ[JJJ^^ 
their  husbands  before  or  during  marriage,  for  their  private  ibI>  for  se- 
expenditure  during  cohabitation,  as  for  dress,  ornaments,  Sd^.foT^' 
&c.  &c.,  or  during  marriage  for  their  separate  maintenance,  ^^][^  ^' 
upon  a  separation.    And  the  difference  between  the  first  and  Soring  co- 
second  kinds  of  provisions  is  this,  that  the  former  being  J^fo^l^"' 
for  her  separate  use,  is  her  separate  eftate,  of  which  she  pante 
may  dispose  as  she  thinks  fit,*"  but  the  latter  kind  is  not  se-  ^ll^^or- 
parate  estate,  of  which  the  wife  can  dispose  as  she  pleases ;  >"£  s^a- 
it  is  destined  for  personal  enjoyment,  and  it  .would  be  con- 

B  Bletflow  V.  Sawyer,  1  Vem.  244.     Gore  v.  Knight,  Prec.  Chan.  255. 
Fcttiplace  v.  Grori^es,  1  Ves.  jun.  48. 
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trary  to  the  intent  of  its  creation,  if  she  were  capable  of 
depriving  herself  ofit.^     If  she  save  money  out  of  her 
separate  estate,  the  savings  are  always  hers, ,  against  all 
claimant^.^     And  not  only  the  produce  out  of  her  separate 
estate  will  be  hers,  but  if  she  purchase  lands  or  houses  with 
what  she  has  saved,  the  Court  will  iStiUow  the  purchase,  and 
secure  it  against  the  husband  for  her  benefit."^    And  Vhere 
a- husband  had  agreed  before  marriage  that  his  wife  should 
dispose  of  the  surplus  of  her  separate  estate  by  any  writing 
under  her  hand,  &c.  &c.,  she  saved  a  considerable  sum  of 
money,  with  which  she  bought  land,  and  disposed  of  the 
purchased  lands  to  a  stranger,  in  pursuance  of  the  power. 
The  husband,  after  his  wife's  death,  filed  a  bill  to  have  these 
lands ;  and  Liord  Jefferies  decreed  that  he  should  have 
them,  as  purchased  with  his  wife's  money  ;  but  the  decree 
was  reversed  in  the  House  of  Liords,  because  they  were 
bought  with  the  money  raised  out  of  the  separate  estate  of 
the  wife,  of  which  she  had  a  power  by  the  articles  to  dis- 
pose.® 

With  respect  to  the  savings  by  wives  out  of  allowances 
given  to  them  by  their  husbands  for  private  expenditure 
during  cohabitation,  they  are  not  always  separate  property, 
but  are  sometimes  liable  to  the  demands  of  the  husband's 
creditors.  As  to  the  claims  of  the  husband,  or  his  representa- 
tives, on  such  a  fund,  they  seem  to  be  altogether  without 
foundation,  for  it  would  be  strange  that  either  he  or  his  exe- 
cutors should  have  the  power  of  reclaiming  what  he  had  given 
to  his  wife,  or  any  of  the  fruits  of  the  gift.  But  the  claims  of 
creditors  stand  on  very  different  grounds,  as  a  gift  or  allow- 
ance of  this  nature  may  be  a  gross  fraud  on  them.  And 
when  they  demand  satisfaction  of  their  debts,  from  savings 
made  by  the  wife  put  of  an  allowance,  which  had  been 


b  Hyde  v,  Price,  3  Vcs.  437. 

c  Eastly  v.  Eastly,  S  Eq.  Ab. 
148.    Gore  v.  Knight.  2  Vero.   535. 
Hearlev.  Greenbank,    3  Atk.  709. 
Fottiplacc  r.  Grorges,  1  Ves.  jun.  48. 
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giyen  tQ  her  by  her  husbati'dy  as  forming  part  df  his  M8.6t9,  Saving 
the  eTent  of  such  claim  would  be  decided  by  these  circmo*  ^ons^' 
stances,  whether  the  aOowanee  were  made  bVsettlemeAt  be-  i"^?  "^ 
lore  marriage  or  afjter  it,  aad  if  after  marnage,  th^n  whether  puraoaxioo 
H  weremade  voluntarily,  or  in  compli&nce  with  an  agreement  meoT^^ 
before  nmrnMgp*     For  if  the  provision  had  been  made  by  heine 
settlement  before  cnarriage,  or  had   been  ma^e  after  mar-- ^S{!|^^* 
riage>  in  compliaape  with  articles  entered  iqIo  before  it,  property. 
then  it  seenv  that  silch  allowance  not  being  voluntary,  it,  ^^^^^ 
Vith  its  consequences,  vould  be  held  to  be  good  even  against  >Aer  mar- 
himajide  cred^ni,>Aad  such  seems  to  be  the  result  of  the  uTpw-^ 
cases    on  this  subject       In  Herbert  v.  HerbertJ  several  '^*^®*^. 

^        ,  ,      .  '  settlement 

questions  arose  concermng  a  woman's  pm-money  or  sepa-  More  mar- 
rate  provision,  upon  which  it  does  not  appear  what  judg-  ^[^Lg  o^t 
ment  was  given  by  the  Court ;  but  it  is  stated  in  a  note  to  of  them 
the  report^  that  Hutchins,  one  of  the  counsel,  cited  Sir  Paul  creators. 
NeaPs  case,  wherein  he  said  it  had  be^n  decreed,  that  if  a 
woman  has  pin-money  or  a  separate  maintenance  settled  on 
her,  and  she  by  management,  or  good  housewifery,  saves 
money  out  of  it,  she  may  dispose  of  such  money  so  s&ved 
by  her,  or  any  jewels,  &.c.  bought  with  it,  by  writing,  in 
the  nature  of  a  will,  if  she  die  before  her  htisband,  and 
shall  hare  it  herself,  if  she  survive  h|m,  and  such  money, 
jewels  &c.  shall  not  be  liable  to  the  husband's  debts.  It 
is  not  stated  in  Su*PaulNear9  ca^e,  whether  the  separate 
maintenance  was  settled  on  the  wife  before  or  after  mar- 
riage, yet  it  is  to  be  presumed  from  the  subsequent  case  of 
JVUson  V.  Pack,  which  is  reported  in  the  same  book,^  that 
it  must  have  been  before  marriage,  or  if  after,  that  it  was 
in  pursuance  of  articles  entered  into  by  the  husband  before 
the  marriage.  For  in  this  latter  case  the  plaintiff,  a  creditor 
of  one  Pack,  filed  a  bill  against  his  widow  and  others,  pray- 
ing a  discovery  of  assets,  and  to  subject  to  a  course  of  ad- 
ministration jewels  of  the  widow,  which  she  alleged  that  she 
had  purchased  out  of  a  separate  maintenance  settled  on  her 
before  marriage,  by  her  husband.     It  was  contended  for  the 
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35 


•    ^ 


:274  OP  SEPARATE  PRCPERTT  OF  MARRIED  WOMEN 

plaintifi)  that  allowing  these  jewels  to  hare  heen  purchased 
with  her  savings  out  of  the  pin-money  settled  on  her  before 
marriage,  yet  they  ought  to  be  considered  as  parapher- 
nalia, and  of  course  subject  to  her  husband's  debts.     They 
also  contended  that  though  the  plaintiff  could  not  break  in 
upon  a  settlement  of  pin-money  made  before  marriage,  or 
made  after  marriage,  in  pursuance  of  articles  entered  into 
before,  yet  the  property  in  the  money  was  changed  by  the 
purchase  of  jewels,  and  became  the  husband's*     HowcTcr. 
it  was  not  proved  in  the  cause  that  the  ^ttlement  was  made 
before  marriage  ;  and  the  Lord  Chancellor  said,  that  if  such 
proof  had  been  made,  the  jewels  would  not  have  been  sob* 
ject  to  the  husband's  debts,  but  that  under  existing  "circum- 
stances the  creditors  were  entitled  to  them.     In  Lady  Tyr- 
rel's  case,^  Lord  Keeper  Finch  says,  *^That  as  to  the  savings 
so  long  as  the  husband  and  wife  do  cohabit,  they  are  the 
-  husband's,  for  if  the  wife  out  of  her  own  good  housewifery 
do  save  any  thing,  this  will  be  the  husband's,  and  he  shall 
reap  the  benefit  of  .his  wife's  frugality  ;  and  that  the  reason 
of  it  is,  because  when  the  husband  agrees  to  allow  his  wife  * 
a  certain  sum  yearly,  the  end  of  this  agreement  is,  that  she 
may  be  provided  with  clothes  and  other  necessaries,  and 
whatsoever  is  saved  out  of  this,  redounds  to  the  husband. 

When  the  Lord  Keeper  smd,  in  the  above  case  that  the 
savings  out  of  an  allowance  should  be  the  husband's  estate, 
he  must  have  intended,  the  observation  to  apply  only  to  such 
a  case  as  that  before  him,  namely,  where  the  claim  was  be- 
tween a  creditor  of  the  husband  and  the   wife ;  and  no 
doubt  when  the  question  is  between  these  parties,  the  agree- 
ment and  the  allowance  being  after  marriage,  they  may  be 
considered  as  a  fraud  upon  the  creditor,  and  the  savings  of 
the  wife,  in  that  point  of  view,  may  very  fairly  be  claimed 
as  the  estate  of  the  husband  ;  but  if  the  claim  on  such 
savings  be  made  either  by  the  husband  or  his  personal  re- 
presentatives, then  it  is  apprehended  that  at  this  day  it 
would  be  disallowed,  and  the  wife  would  be  protected  in 
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the  enjoyment  of  the  fruits  of  her  thriftines^;  and  accord-  ^^^Xl^ 
ingly,  in  SknmmgetM.  v.  Sttfle,^  th«  Chancellor  held,  that  after-mat- 
where  a  husband,  after   marriage,  voluntarily  allowed  his  wnce, 
wife  to  n)ake  profit  of  the  produce  of  his  farm,  viz.  pigs,  ^^^^ff^ 
poultry,  butter,  &c.  her  savings  should  be  her  own.     In  property 
this  case  the  husband  had  borrowed  100/.  fsom  his  wife,  JSband  ^^ 
which  she  had  saved  in  this  manner :  after  his  death  the  ^n^  ^  ^^ 
wife  claimed  an  allowance  of  this  sum  as  a  creditor  out  of  five?. 
\^n  assets,  and  the  Court  directed  that  she   should  be  al- 
l(%wed  to  do  so,  saying  that  courts  of  equity  had  taken 
noliGe   of  these  separate    interest   in  femes  'covert  by  the 
agt!|ement  of  their  husbands ;  that  it  was  a  reasonable  en^ 
couragement  of  a  wife's  frugality  ;  and  that  such  an  agree- 
ment would  be  of  no  avail,  if  it  were  determined  by  the 
busbaiid's  death.     His  Lordship  added,  that  her  claim  was 
strengthened  by  the  circumstance  of   her  not    having  to 
contend  with  a  creditor  ;  and   he  mentioned  a  case  where 
there  was  an  agreement'  between  husband  and  wife  that 
she  shpuld  have  two  guineas  from  the  tenant  on  the  renewal 
of  eac|i  lease,  and  the  money  was  allowed  to  be  her  sepa- 
rate pjroperty.i 

Bu|  where  a  husband  separates  from  his  wife,  and  allows  wife  may 
her  a)|  annual  sum  for  her  maintenance  during  the  separa-  ^^"^^  ^^ 
tion.  If  she  save  any  money  out  of  the  allowance,  the  sav-  Bavings  out 
ings  f  re  her  separate  property, "^  which  she  may  dispose  of  mJoS^-'*  ° 
in  asy  way*  and  neither  her  husband  nor  his  creditors  have  |^^^  ^' 
any  fight  to  it.     In   Gorges  v   Chancy y  which  is  reported  her  during 
ip  J^othil,  *  and  cited  and  approved  of  in  JPridgeon  v.  iVW-  B«P*«t>o« 
ge^"  husband  and  wife  by  agreement  separated  and  lived 

apprt,  and  agreed  that  the  wife  should  have  t£0/.  per  on- 
mfm  separate  maintenance,  out  of  which  she  had  saved 
s^tne  money,  and  put  it  out  to  interest,  and  took  bonds  in 
a  friend's  name,  and  disposed  of  the  money  by  will,  and 
tfiis  upon  debate  was  established  a  good  disposition.     Sir 

i  3  P.  WniB.  337  k  Bletsow   v.     Sawyer,  1  Vcrn. 

j  See  abo  Ward  and  Another  v.  S44. 
Summer  and  Others,  Findi's  Chan.  I  Tothil,  97. 
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Paul  NeaPs  cafee  also"  is  an  authority  to  proTe  thgl^tfae 
savings  by  a  wife  out  of  her  separate  maintenance  is  her 
separate  estate,  and  may  be  disposed  of  by  will,  and  that 
they  are  not  subject  to  her  hnsband's  debts.  And  it  was 
ruled  by  Lord  Coventry  in  Sir  Arthur  Gk>rge'8  case,®  that 
if  there  be  a  separation,  and  a  separate  maintenance,  then 
the  savings  shall  be  for  her  own  particular  use,  a  decision 
which  was  cited  and  adopted  by  Lord  Keeper  Finch,  in 
Lady  Tyrrel's  case.^  Indeed,  in  Ouge  v.  Lyst^r^"*  the  right 
of  a  married  woman  to  dispose  by  will  of  whatever  she 
had  saved  odt  of  her  separate  maintenance  during  sepa- 
ration  was  considered  so  far  settled,  that  the  only  question 
raised  in  the  case  was,  whether  in  fact  Lady  Boteler  had 
made  the  disposition  of  this  property,  which  it  was  alleged 
on  the  part  of  the  respondent  that  she  had.  And  in  Button 
V.  jDitllon,'  Lord  Chancellor  Cowper  allowed  the  wife  to 
keep  the  plate,  &c.  which  she  had  bought  or  was  given  to 
her  by  her  friends  during  the  separation. 

It  is  to  be  collected  from  the  cases  in  this  chapter,-  that 
the  savings  by  a  feme  covert  out  of  her  separate  property 
are  hers,  and  that  she  may  dispose  of  them  as  she  likes, 
and  that  if  a  husband  by  settlement  before  marriage,  or 
by  settlement  after  marriage,  in  pursuance  of  an  agreement 
before  marriage,  grant  an  annual  sum  to  his  wife  for  pin- 
money,  or,  if  he  allow  her  a  separate  maintenance  upon 
a  separation,  her  savings  out  of  either  provision  will  be 
protected  in  equity  against  the  husband  and  his  creditors; 
and  that  if  the  savings  arise  from  an  allowance  after  mar- 
riage, during  cohabitation,  and  not  in  compliance  with  any 
agreement  before  it,  these  savings  will  be  liable  to  creditors 
only,  but  the  gift  and  iu  produce  will  be  good  against  the 
husband  and  his  representatives. 

n  Cited  in  Herbert  v.  Herbert,  p  Freem.  304. 

Prec.  Chan.  44.  q  1  B».  P.  C.  il2. 

o  1  Chan.  Rep.  185.  1  Chan.  r  4  Vin.  Ab.  177. 
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CHAPTER  IV. 


OF  GIFTS  OF  PERSONAL    ORNAMENTS  TO    THE   SEPARATE    USE    OF 

FEMES  COVERT. 


Besides  these  separate  proYisions  and  the  savings  out  of  GifUto 
them,  there  is  another  kind  of  separate  property,  which  a  women  bj 
married  woman  may  possess,  not  the  result  of  any  settle-  *^"^|^^ 
ment  or  contract,  but  the  spontaneous  produce  of  the  libe-  ffen,be- 
rality  of  the  hiAband  or  of  a  stranger,  viz.  jewellery  and  jSer^iar- 
other  ornaments  of  the  person,   given  before  or  during  the  riag«- 
marriage  :  and  her  right  to  retain  gifts  of  this  nature  is 
sometimes  disputed.     The  decision  of  such  cases  depends 
on  these  circumstances,  whether  the  gift  was  before  mar- 
riage or  after  marriage  ;  whether  it  was  a  gift  by  the  hus- 
band or  by  a  stranger  ;  and  whether  the  right  to  the  gift  is 
litigated  between  the  wife  and  the  personal  representatives 
of  her  husband,  or  between  her  and  her  husband's  cre- 
ditors.     When    the  question  as  to  the   right  to  retain  a 
gift  is  between  the  widow  and  her  husband's  creditors,  it 
seems  to  be  ihimaterial  whether  the  gift  was  made  before 
or  after  marriage,  if  it  came  from  the  husband,  as  in  either 
case  the  creditors  will  be  preferred.     So  it  was  ruled  in  Gifts  by 
RidmU  V.  Lord  Phfmotah^^  where  the  question  was,  whe-  ^^^  ^ 
ther  jewels,  rings,  pictures,  dressing  plate,  and  other  trin-  and  after 
kets  given  to  Mrs.  Lewis  befoie  marriage,  were  her  separate  "^2^' 
estate.     Lord  Hardwicke  said,  that  it  was  a  very  unfortu-  Jery,,&c. 
nate  and  very  hard  case,  that  Mrs.  Lewis  should  be  strip-  to  credi-* 
ped  of  these  thmgs  ;  but  that  though  she  had  an    absolute  **^"* 
property  in  the  jewels  by  the  gift  before  marriage,  yet  that 

a2Atk.  104. 
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Gifts  by 

strmngen 

aftermar* 

liaMynot 

liable  to 

crediton. 


Gifts  fipoin 
strangeia, 
before  and 
after  mar« 
ria^,  good 
agamat 
husband 
and  his 
reprasen* 
tatives. 


on  the  marriage  the  law  vested  them  in  the  husband,  and 
where  his  personal  estate  was  insufficient  to  pay  his  debts, 
the  wife  could  not  set  up  a  claim  ;  and  that  to  consider  him 
as  a  trustee  of  the  jewels  for  the  wile,  would  be  a  manifest 
fraud  and  prejudice  to  the  creditors.  There  were  other 
articles  given  after  the  marriage,  viz.  mourning  rings,  &• 
mily  pictures,  &c.  ^c.  &c.,  which  his  Lordship  said  there 
was  no  pretence  for  considering  as  her  property.  This 
case  does  noi  state  whether  the  gifts  before  marriage  came 
from  the  husband  or  from  a  third  person  ;  it  is,  however, 
immaterial,  for  if  they  were  the  gift  of  a  stranger,  and  not 
^ven  as  a  wedding  present  (from  which  a  gift  to  separate 
use  might  be  presumed),  they  would  on  the  marriage  be- 
come the  husband's  like  any  other  personal  property  of  the 
wife  ;  and  if  they  were  the  present  of  the  husband,  they 
would  then  be  at  the  utmost  her  parap^malia,  which 
would  not  be  protected  from  his  creditors,  if  his  t^st^ 
were  deficient.  But  as  to  the  gifts  afier  marriage,  if  they 
came  from  a  stranger,  they  might  have  been  looked  on  as 
given  to  the  separate  use  of  the  wife  ;  but  his  Lordship 
having  said  that  there  could  be  no  pretence  for  considering 
them  as  the  property  of  the  wife,  it  k  most  probable  that 
they  were  presents  made  by  the  husband,  which  would  not 
be  valid  against  his  creditors. 

So  where  the  gifb  were  not  from  the  husband,  and  were 
given  both  before  and  after  marriage,  and  were  claimed  by 
the  husband's  personal  representative,  the  wife  was  held  to 
be  entitled  to  them  in  her  own  right.  This  was  in  the  case  of 
Oraham  v.  Lord  Londonderry^^  in  which  the  question  was, 
whether  Lady  Londonderry,  who  was  afterwards  married 
to  the  plaintiff,  was  entitled  in  her  own  right  to  jewels, 
some  of  which  had  been  given  to  her  by  Governor  Pitt, 
her  late  husband's  father,  on  her  marriage  with  his  son, 
and  others  of  them  given  to  her  after  her  marriage  with 
Lord  Londonderry  by  the  regent  of  France,  Lord  Hard- 
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wicke  said,  that  as  to  the  diamonds  ^ven  to  her  by  Oo« 
yemor  Pitt  on  her  marriage,  be  'thought  she  was  entitled 
to  them  in  her  own  right ;  that  as  to  t!ie  jewels  which  were 
said  to  be  a  present  from  the  regent  of  France,  he  thougtit 
she  was  entitled  to  them  also,  for  being  a  present  from  a  ' 

stranger  during  coyerture,  it  must  be  construed  as  a  gift 
to  her  separate  use,  though  by  no  means  so  clear  a  case  as 
the  other.  His  Lordship  also  added,  that,  though  he  ad- 
mitted that  a  husband  nught  make  a  gift  to  his  wife,  which 
should  enure  to  her  separate  use,  yet,  that  when  be  gaye 
ornaments  expressly  for  the  purpose  of  being  worn  by  her, 
that  they  were  to  be  considered  as  paraphernalia :  for,  if 
they  were  to  be  considered  as  a  gift  to  her  separate  use, 
she  might  dispose  of  them  absolutely,  which  would  be  con- 
trary to  his  intention.  In  this  case,  Lord  Hardwicke  is 
reported  to  have  intimated  a  doubt,  whether  a  present  from 
a  stranger  to  a  wife  after  marriage  should  be  deemed  her 
property,  as  between  her  and  her  husband's  personal  repre- 
sentative ;  for  he  is  made  to  say,  that  such  a  case  is  by  no 
means  so  clear  as  that  of  a  present  from  the  husband's 
father  before  marriage.  Mow,  it  is  difficult  to  conceire, 
what  advantage  the  present  from  the  husband's  father  bef(»e 
'  marriage  has  over  that  by  a  stranger  after  marriage,  so  as, 
in  the  first  case,  to  vest  a  dear  right  to  it  in  the  wife  against 
her  husband's  representatives ;  and,  in  the  second,  to  leave 
k  doubtful.  The  intention  with  which  a  gift  is  made,  whe- 
ther before  or  after  marriage,  can  be  the  only  true  criterion 
for  deciding  in  whom  the  property  vests.  Where  the  gift 
is  of  a  sum  of  money  to  a  married  woman  te  her  separate 
use,  which  is  generally  made  by  deed  or  will,  we  have 
seen,  that  the  intent  of  the  donor,  that  it  should  be  to  her 
separate  use,  must  be  clearly  expressed,  before  the  legal 
right  of  the  husband  can  be  ousted.  But  where  the  pre- 
sent, is  of  that  nature  as  of  jewels,  &c.  &c.  which  is  gene- 
rally made  by  a  direct  transfer  into  the  hands  of  the  person 
for  whom  it  is  intended,  without  the  medium  of  any  legal 
conveyance,  there  the  intention  is  oftener  to  be  collected 
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firom  the  occasion  on  which  it  is  inade»  and  the  person  by 
whom  it  is  given,  than  from  any  express  declaration  on 
the  subjecTt.  When  a  stranger,  as  the  Hegent  of  France 
in  the  above  case,  makes  a  present  of  diamonds  to  a  mar* 
ried  woman,  is  it  not  much  more  proJ>able  that  he  intended 
them  exclusively  for  her,  without  giving  any  right  or  pro- 
perty in  them  to  her  husband,  than  where  a  similar  present 
comes  from  the  father  of  the  intended  husband  to  the 
intended  wife.  The  father  of  the  intended  husband  may 
look  forward  to  the  enjoyment  of  these  ornaments  by  his 
grandchildren,  and  wish  that  they  may  not  leave  the  family, 
an  anxtety  which  scarcely  can  be  felt  by  a  stranger,  who 
seUom  looks  further  in  transactions  of  that  kind  than  the 
gratification  of  a  liberal  disposition.  It  is,  therefore,  pro- 
bable, that  this  case  is  misreported  in  this  respect,  and  that 
His  Lordship  was  misunderstood,  as  there  is  no  nsasonable 
ground  for  the  distinction  taken. 

If  a  question  were  to  arise  between  a  wife  and  the  cre- 
ditors of  her  husband,  as  to  the  right  to  jewels  or  other 
ornaments,  which  had  been  given  to  her  by  a  stranger  after 
marriage,  it  is  apprehended,  that,  on  the  principles  on  which 
4he  above  cases  were  decided,  it  would  be  held,  that  the 
creditors  had  no  right  to  them.  Creditors  are  deemed  to  be 
entitled  to  money  or  ornaments  purchased  with  money,  or  to 
ornaments  the  gift  of  die  husband,  because  such  a  gift  is  ta- 
ken from  the  fund  liable  to  pay  the  debts,  and  any  diminution 
of  the  means  of  payment  is  a  fraud  upon  the  creditors  to  that 
extent.  But  this  is  a  reason  that  does  not  apply  to  gifts 
of  that  kind  coming  from  a  stranger;  for,  although  such 
presents  when  made  to  a  married  woman,  are  immediately 
vested  by  law  in  the  husband,  still  a  court  of  equity,  it  is 
presumed,  would  support  them  against  creditors ;  as  the 
source  fit>m  whence  they  were  derived  never  was  liable  to 
fheir  demands,  and  as  the  donor  must  have  intended  them 
for  her  exclusive  use. 

These  cases  seem  to  establish,  that,  where  there  is  a 
gift  of  ornaments  by  the  husband  to  his  wife  before  or  after 
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marriage,  they  wilt  be  liable  to  tbe  husband's  debts,  but 
that  as  against  the  husbdnd  himself,  they  are  hers,  and 
she  may  dispose  of  them  during  his  life,  unless  he  intended 
them  to  be  her  paraphernalia.  And  that  creditors  are  not 
entitled  to  levy  the  amount  of  their  demands  against  the 
husband,  out  of  the  gift  of  ornaments  which  a  stranger  has 
made  to  his  wife- 
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CHAPTER  V. 

OF  THB  MOD£S  IN  WHICH  MARRIED  WOMEN  MAY  t>ISP08£ 
OF  THEIR  SEPARATE  PROFERTr,  WHERE  IT  HAS  BEEN 
(3ITEN  TO  THEM  WITH  A  POWER  OF  DISPOSING  OF  IT, 
WITHOUT  ANT  PRESCRIBED  FORM. 


Power 
oT6r  lepa- 
ffttepro- 

dependBon 
intentioD 
of  donor. 


A  feme  co- 
vert, acting 
with  reB- 
pect  to  her 
separ-ate 
property, 
competent 
to  act  in 
all  respects 
as  if  sne 
were  sole. 


Compe- 
tency of 
ilnne  co- 
vert to  dia- 
pooeofae- 
pasatoea- 
tateaz- 
tendato 
peraoD- 
alty  only. 


Having  thus  endeavoured  to  ascertain  the  various  mode? 
in  which  married  women  become  entitled  to  property 
to  their  separate  use,  the  next  inquiry  will  naturally  be, 
what  power  of  disposition  they  possess  over  it.  And  this 
power,  like  their  title  to  the  property  itself,  seems  to  de- 
pend altogether  on  the  intention  of  the  donor,  which,  in 
this  instance  also,  is  to  be  collected  from  the  language  of 
the  instrument  by  which  the  interest  has  been  created 

The   rule  in  equity   upon  this  subject  is» «'  That  a  feme 
covtrt  a^Uinp  uitii  r^•.^]/prt  to  her  separate  property  is  com-  . 
petfiiit  to   act  in  al;  if.p'itvct    it    .►.t.e  were  a   feme  sole  .^^^ 
But  she   ]^   'ui<:n\r\''\v  ot     iii,(i;!.<ic   hc'SJ^if  per-oiially,    as 
a  fcTiiH  snle  tr.ii\.    \i-\   euuctu^enieiits,  when  they  have  any 
etfect,  attar hiiig  •tpoii  her  separate  estate  only.     Besides^ 
this  rule  does  not  apply  to  real  estates  limited  to  the  sepa- 
rate use  of  a  married  woman  and  her  heirs,  for  she  is  not 
considered  as  the  absolute  owner  of  such  property  by  virtue 
of  this  limitation,  as  a  feme  sole  would  be.     This  rule  must 
be  understood  only  of  that  kind  of  interest  belonging  to  the 
wife,  which  the  law  would  give  to  the  husband  on  his  mar- 
riage, as  personal  property,  and  the  rents  and  profits  of 
her  real  estate  during  her  life  ;  but  if  an  estate  of  freehold 
be  limited  to  trustees  for  the  sole  and  separate  use  of  a 
married  woman  and  her  heirs,  although  such  a  limitation 
would  entitle  her  to  the  rente  and  profito  during  the  mar- 

a  Peacock  v.  Monk, «  Ves.  sen.  ISQ.  Hnlme  t.  Tenant,  1  Br.  C  C.  19. 
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riagfr^  and  wouU  enaUe  bear  to  diflpo9e  of  tfaen  at  abe 
tbaa^^lit  fik  y«t  ibe  coald  not  wiftiiout  the  oonciimace  of 
her  httAand  dispose  of  the  revecBion,  nor  conU  die  bar 
bhn  of  his  tenancy  by  the  omtesy,  if  the  estate  were  of 
inheritance.  In  the  ease  of  Peacock  v.  JMofifc,^  Lofd  Hard- 
wieke  saidy  there  were  but  two  ways  by  which  a  asarri^d 
woman  coidd  prevent  the  inheritatice  of  an  estate  setded 
to  her  sq>arate  use  from  descending  upon  her  heir  at  bkw, 
namely,  by  reserring  snch  power  to  her  by  a  conveyttiee 
to  nses  and  trusts  hetere  the  marriage,  or  else  by  fine,  in 
which  she  and  her  husband  join  after  the  marriage  wi&  a 
deed  to  lead  die  uses  of  it,  reserving  such  power  to  her. 
And  his  Lordship  denied  that  a  woman  having  a  real  estate 
before  marriage  could,  in  consideration  of  that  marriage, 
6nter  into  an  agreement  with  her  husband  that  she  may,  by 
writing  under  her  band,  executed  in  the  presence  of  wit- 
nesses or  by  will,  dispose  of  her  real  estate.  He  said  that 
tUs  rested  in  agreement,  and  that  though  it  might  bind  her 
husband  from  being  tenant  by  thexurtesy,  yet  that  it  coidd 
not  bind  the  heir.  So  that  his  Lordship  was  of  opiition, 
that  t&e  mere  limitation  of  a  real  estate  to  the  separate  use 
of  a  married  woman  and  to  her  heirs,  did  not  confer  tipon 
herthepowerofdisponngofthe  reversion  as  she  pleased, 
indeed  a  case  was  cited  at  the  bar  on  the  same  occasion, 
where  the  real  estate  of  the  wife  had  been  settled  before 
marriage  to  her  separate  use,  as  if  she  were  a  feme  sok; 
and  It  was  insisted,  that  as  to  the  trust  of  this  estate,  she 
was  to  be  considered  in  this  Court  as  if  a  feme  sole  ;  and 
they  compared  the  case  to  that  of  personal  estate  the  sepa- 
rate property  of  the  wife,  to  which  kind  of  property  H  is 
incident,  that  she  may  make  a  will  or  appointment  of  it. 
But  it  was  replied,  that  as  to  land  there  was  a  diflFerence  ; 
for  that  the  husband  could  not  give  her  a  power  to  make 
a  wiH  of  lands,  and  that  the  heir  at  law  was  concerned  in 
not  being  disinherited,  but  in  such  a  way  as  that  she  should 
be  secretly  examined ;  and  Lord  Chief  Justice  Wifles  deter- 
mined  that  a  wiB  under  such  circumstances  was  void.    The 

h  2  Vci.  sen.  190. 
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reporter  adds,  that  thb  determination  had  been  the  subject 
of  a  good  deal  of  discourse,  it  seeming'  extraordinary  that 
she  should  not  have  this  in  equity  as  incident  to  her 
ownership.  However,  this  opinion  of  Lord  Hardwicke, 
that  the  heir  at  law  of  the  wife  could  not  be  bound  by  a 
mere  agreement  previous  tp  marriage  between  husband  and 
wife,  was  not  attended  to  by  Lord  Northiiigton  in  the 
decision  pf  Wright  v.  Lord  CadoganJ^  There  marriage 
articles  were  executed,  by  which  it  was,  amongst  other 
things,  agreed  between  the  intended  husband  and  wi&,  that 
all  such  estates  real  or  personal  which  should  descend  to 
her  during  her  coverture,  or  to  her  husband  in  her  r^ht  by 
descent,  or  by  virtue  of  any  remainder  or  reversion,  &c. 
&c.  should  be  and  enure  to  the  said  wife  for  her  sole  and 
separate  use,  and  to  be  applied  and  disposed  of  from  time 
to  time  as  she  should  by  any  deed  or  deeds  executed  in  her 
lifetime,  or  bj  her  last  will  or  testament,  direct  or  appoints 
notwithstanding  her  coverture.  At  the  time  of  the  marriage 
the  wife  was  entitled  to  &  reversion  in  fee,  the  legal  estate 
in  which  was  at  the  time  of  the  execution  of  the  articles 
vested  in  trustees.  She  afterwards  made  her  will  devising 
this  reversion,  and  died.  It  was  objected  that  a  woman, 
not  having  been  seised  of  the  legal  estate  in  this  reversion 
antecedent  to  her  marriage,  could  not  retain  a  power  over 
it,  as  she  could  over  a  legal  estate,  so  as  to  have,  during 
the  coverture,  a  power  to  dispose  of  it  in  the  same  'manner 
as  she  might  have  done,  if  she  had  not  put  herself  under 
coverture.  But  Lord  Northington  held  the  will  to-be  a  valid 
disposition  of  the  estate.  There  was  an  appeal  from  this 
decision,  but  the  Lords  affirmed  it."^  It  appears  from 
^.  the  subsequent  case  of  Rippon  v.  Dawdingy^  that  if  the  wife 

dispose  by  bad  been  seised  of  the  legal  estate,  the  decision  would  have 
^tcf  se^  been  the  same ;  the  principal  being,  that  as  the  agreement 
tied  to  her  ^i^g  before  marriage,  the  wife  might  have  compelled  the 
S^by  vir-  husband  to  join  with  her  in  a  fine.'    Now  this  case  of 

c  Amb.  468.  2  Eden's  Cas.  239.        e  Amb.  565. 
8  Br.  P.  C.  156.  f  Sugden  on  Powers,  152. 
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Wright  Y.   Cadogan  proves  that  Si  feme  covert^  to  whose   tueofan 
separate  use  a  real  estate  has  been  limited,  cannot  dispose  power  ro- 
of that  estate  from   the  heir  merely  by  virtue  of  the  power  J|^7before 
incident  to  that  kind  of  limitation,    as  she    was,  in  this  marriage. 
instance,  obliged  to  have  recourse  to  the   agreement  before 
marriage  for  the  purpose  of  sustaining  her  appointment  of 
the  estate  by  will.     However,  a  will  under  such   an  agree-  ^ 

inent,  must  be  made  subsequent  to -the  marriage;  foi  if  made 
before  the  marriage,  ahhough  subsequent  to  the  agreement, 
it  would  be  reroked.s     And  it  is  doubtful  even  whether  it 
could  have  been  agreed  that  the  marriage  should  not  revoke 
the  will,  even  if  there  had  been  express  words  for  that  pur- 
pose, because  it  would  be  a  stipulation  in  direct  opposition  to 
a  positive  rule  of  law.^     However,   Lord  Thurlow  denied 
the  power  of  the  husband  and   wife  by  agreement  before 
marriage  to  bind  the   heir.*-    His   Lordship  said,  that  in 
order  to  enable  her  to  make  a  will  of  real  estate,  the  legal 
estate  must  be  conveyed  to  trustees,  for  by  agreement,  while 
resting  in  agreement  only,  the  husband  could  not  bind  the 
heir,  he  could  bind  only  himself  and  the  lei^al  estate  ought 
to  be  Qonveyed  by  legal  conveyances^     But  then  the  point 
did  not  arise  In  the  case,  nor  was  Wright  v.  Cadogofiyi  nor 
Rippon  V.   Dawdingy^  adverted  to.     It  seems,  too,  that  the  ^y.^ 
husband  may,  by  agreement  after  marriage,  enable  his  wife   convey  her 
to  convey  her  real  estate  by  a  fine  in  which  he  has  not  by  fine 
joined ;  and  upon  this  reasoning,  that  as  a  fine  levied  by  a  T '^^J?^" 
married  woman  without  her  husband  will  bind  her  and  her  with  his 
heirs,  if  it  be  not  avoided  by  the  husband;'  so  where  the   ^^^^^' 
husband  has  agreed  that  his  wife  may  levy  a  fine  \^ithout 
Um,  he  is  estopped  by  his  deed,  and  could  not,  if  he  would, 
avoid  her  act.'*     It  has  been  decided  also,  that  a  husband 

g  Hodaden  v.  Loyd,  8  Br.  C.  C.  K  Arab.  565. 

^34.  1  Year  Book,   17  Ed.  3.  52.  &  78. 
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may  by  agreement  after  marriage,  enable  bis  wife  to  nor- 
render  her  copybold  estate  without  bis  joining  in  the  sur- 
render. This  was  settled  in  the  case  of  CompUm  v-  CoUiK^ 
taUf^  where  Michael  CoUinson  bad  by  indenture  cove- 
nanted with  trustees  that  bis  wife  (from  whom  be  bad  been- 
separated  by  deed  for  many  years)  should  enjoy  to  her  own 
use  all  the  real  and  personal  estate  of  her  father,  as  well 
as  any  other  estate,  that  might  in  any  manner  come  to 
her,  during  the  coverture,  and  that  be  would  join  'm  leTy- 
iog  a  fine,  suffering  a  recavery,  or  making  a  surrender  of 
such  estates,  and  in  limiting  the  same  to  such  uses  as  she 
should  appoint.  At  the  time  of  the  execution  of  this  deed, 
copybold  premises  had  descended  to  the  wife,  as  the  custoor 
ary  help  of  her  fiatber.  She,  bting  afterwards  admitted  to 
the  copyholds,  surrendered  them  to  the  use  of  her  wiU,  her 
husband  not  having  joined  in  such  surrender.  She  afterr 
wards  alone  also  surrendered  these  premises  to  John  WiBis, 
who  was  admitted*  and  who  surrendered  to  the  use  of  his 
will.  Mrs*  CoUinson  aAerwards  made  her  will,  in  which 
she  recited  the  surrenders,  and  that^they  had  been  made  in 
trust  to  secure  to  the  said  WUlia  such  sums  of  money  as 
he  should  during  her  life  advance  for  her ;  and  she  thereby 
declared,  that  if  the  copyholds  should  not  be  sold  at  hsf 
death  for  the  purpose  of  paying  her  debts,  that  then  the 
aaid  Willis  should  stand  seised  thereof,  charged  with  such 
sums  as  she  should  owe  him,  ftc.  &c.,  in  trust  for  himself 
bis  heirs,  Ac.  Mrs.  CoIUbsou  died,  and  the  question  was, 
whether  Willis  took  any  estate  under  these  surrenders  It 
was  argued  for  the  heir  at  law  of  Mrs.  CoUinson,  that  as 
the  husband  bad  not  joined  in  the  surrenderB^  they  were  bad, 
and  the  descent  to  the  heir  at  law  must  take  effect  But  it 
was  answered,  that  the  reason  of  the  necessity  of  the  hus- 
band joining  in  the  surrender  of  his  wife's  copyholds,  was, 
becauar  be  bad  an  interest  in  the  lands  during  the  cover- 
ture, which  was  not  to  be  given  up  without  his  testitymg 
bis  assent.    That  in  thia  case,  however,  the  reason  did  not 
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exiftt,  as  the  iMisbftnd  had  by  his'^tigreemettt  tenounced  his 
interetft,  and  there  #a8  theirefore  an  end  of  the  necew^y  for 
hitr  johiing.  And  the  Coortof  Common  Pleas  Certified  tcT' 
the  Court  of  Chancery,  that  Willis  took  an  estate  to  him 
and  his  heirs  m  thefte  copyholds,  Lord  liOUghborough  say- 
m|^,  « That  the  mahi  and  ^bstantial  ground  of  the  case 
it,  that  tbt  wife  is  the  tenant  of  the  copyfaoM  and  not  tiie 
husband ;  that  the  edtate  can  be  forfeited  or  sorrendeted 
only  by  her  acts,  notbyhb;  that  the  authority  which  he 
acquires  by  his  martial  rights  to  dh«ct  and  control  her 
acts,  is  by  his  covenant  in  the  present  instance  annulled, 
or  at  least  suspended,  and  there  is,  therefore,  no  impedi- 
ment to  the  validity  of  an  act  passed  in  the  Conrt  of  the 
Manor  between  her  and  the  Lord."  And  it  has  been  hitely 
held  on  the  same  principle,  vi2.  the  assent  of  the  husband, 
that  a  surrender  by  a  wife,  entitled  to  copyhold,  to  the  use  . 
of  her  hosband,  is  valid,  he  having  testified  his  assent  by  his 
immeffiate  admittance  undet  it,  and  she  having  been  solely 
and  secretly  eicamined  by  the  rteward.^ 

It  n  to  be  aftended  to  in  these  cases,  where  it  wtis  held 
that  a  married  wesnan,  to  whose  separate  use  l«al  estate 
had  been  tetlfed,  could  bar  the  heh*  and  prevent  the  estate 
from  descendmg  upon  him,  it  was  not  s6  decided  upcnti  the 
ground  that  a  feine  eovert,  having  separate  estate;  was  com- 
petent to  act  with  respect  to  it  as  if  she  were  sole,  but 
upon  1^  ground  of  an  agreement  between  the  hudband 
and  wife,  that  die  should  have  such  a  power ;  so  that  the 
rule,  that  a  feme  cotftri  acting  with  respect  to  her  separate 
property,  is  competent  to  act  in  all  respects  as  if  she  vrere 
sole,p  mast  be  understood  only  of  personal  property,  and  of 
'Ate  rente  and  profits  of  real  estate  during  her  fife,  f f  an 
estate  of  inheritance  be  limited  to  her  for  her  separate  use, 
tidthotit  a  poWer  of  appointment,  it  seems,  ^e  cannot  bar  her 
heirs  by  any  act  except  by  fine.^  It  has  indeed  been  decided, 

o  Scunmon  v.  M«w,  3  Ring.  378.     190.     Holme  v.  Tenant,  1  Br.  C.  C. 
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tiiat  when  the  wife  has  the  freehold  for  her  Ufe^bywayof 
separate  estate,  the  husband  has  no  seiain  in  ber  right,  and 
that  the  wife  is   competent  to  make  a  good  tenant  to  the 
freehold  bj  deed,  without  a  fine  levied  by  her  and  h^r  hus- 
band/    The  principle  of  this  decision  was,  that  a  feme 
covert^  who  has  the  equitable  freehold  of   lands  by  way  of 
swarate  estate,  may  aliene  that  estate,  and  consequently  may 
transfer  the  freehold  to  the  tenant.     However,  this  case  does 
not  prove  that  a  married  woman*  having  an  estate  of  inheri- 
tance to  her  separate  use,  can  bar  her  heirs  without  a  fine  ; 
it  merely  establishes  that  she  can  dispose  without  a  fine  of 
so  much  of  the  inheritance  as  the  law  would  give   to  her 
husband,  namely,  the  rents  and  profits  of  her   life   estate.' 
Buletbat         But  although  the  rule  that  a  married  woman,  acting  with 
coTertifl      respect  to  her  separate  estate,  is  competent  to  act  in  all 
oompetent    respacts  as  if  she  were  a  feme  soky  is  universally  allowed  to 
respect  to    govern  the  powers  of  married  women  over  such  property, 
ratVeSit     y®^  considerable  difficulty  and  much  difference  of  opinion 
as  if  she       haye  occurred  in  the  construction  and  application  of  it.     It 
^re^tiy"  ^  ^^  denied  that  a  married  woman  can  charge  and  alienate 
coRstroct-    personal  property  and  the  rents  and  profits  of  lands  for  her 
life,  which  have  been  given  to  her  separate  use,  to  the  full 
extent  of  her  interest  in  it,  provided  she  has  not  been  re- 
^  stricted  by  the  terms  of  the  instrument  under  which  she 

derives  it ;  but  then  the  difficulty  is  to  ascertain  when  she 
is  restricted,  and  when  she  is  not,  and  if  she  be  restricted, 
how  far  the  restriction  extends.  Some  judges  construe  this 
rule  to  mean  precisely  what  it  expresses,  namely,  that  a 
married  woman  shall  have  as  much  power  over  her  separate 
property  as  she  would  have  if  she  bad  the  same  property 
and  were  sole ;  whilst  others  are  of  opinion,  that  the  same 
words,  which  in  a  deed  or  a  will  would  give  a  woman  an 
uncontrolled  power  over  the  property  conveyed  by  it,  if 
she  were  sole,  ought  to  receive  a  different  construction  it' 
she  were  married  ^^  and  that  the  same  contract  by  her 

r  Burnaby  v.  Griffin,  3  Ves.  266.        t  Bradley  v.  Peijcoto,  3  Ves.  325. 
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would  produce  a  different  effect  tinder  these  two  difierent 
circumstances* 

Some  contend,  thftt  where  property  hfts  been  limited  to 
the  separate  use  of  a  married  woman,  without  any  powef 
of  alienation  being  annexed  to  the  gift,  there  s^e  has  an 
unlimited  dominion  over  it;''  whilst  others  hold,  that  in 
such  a  case  no  such  power  can  be  exercised.^  Some  would 
con&ne  the  power  of  alienation  by  a  ftint  tovtrt  to  the  par*^ 
ticular  form,  if  there  be  any,  pointed  out  by  the  instrument 
giving  her  the  separate  estate  ;w  while  others  have  disre- 
garded the  mode  of  aliepation  directed  by  the  inatrument, 
and  insisted  on  a  power  in  her  of  disposing  of  it  in  any 
way,  though  different  from  that  prescribed  by  the  donor.  >^ 
However,  in  the  midst  of  great  perplexity  and  confusion,  penonal 
this  much  may  be  collected  from  the  cases,  that  wherever  propcrty.or 
money  or  the  interest  of  money,  or  the  rents  and  profits  profits  of 
of  lands  for  her  life,  have  been  limited  to  the  separate  }J"^' **^' 
use  of  a  married  woman,  with  a  pG%er  to  appoint,  but  riedwo- 
'without  any  prescribed  form  of  appointment,  there  she  ™^J^^, 
had  the  complete    property   in  the    thing  given  to  the  separate 
full  ^tent  of  her  estate  in  it,  and  may  alienate  it  and  all  powerto 
that  arises  froin  it,  in  iany  manner  in  which  she  thinks  appoint, 

\  "^  butii» 

proper.  .  form  pre- 

Allen  V.  Papwortkr  furnishes  ah  instance  of  this  kind,  «?*•<*» 
where  the  feme  covert  had  a  power  of  appointment  without  plete  pro- 
being  limited  to  any^certsun  mode  of  exercising  that  power.  i!i|[^ied 
There  Lord  Hardwicke  held,  that  if  a  married  woman,  woman 

,  ♦  -  haviiiffse* 

havmg  power  to  receive  the  profits  of  an  estate  to  her  se»  parate  es- 
parate.  use,  and'  to  appoint  them  as  she  pleased,  brings  a  p'JJ^'J^*^ 
bill  joiptly  with  her  husband  for  an  account,  and  submits  appoint  as 
that  the  profits  should  be  applied  to  the  payment  of  the  *^f^^ 
hnsband^s  debts,  for  which  a  decree  passes,  that  bill,  to  appoint  by 
which  she  was  made  a  party  without  collusion,  is  as  much  which  hiu- 

•  band  is  a 

11  Peacock  ▼.  Monk,  2  Voe.  sen*        w  Socket  ▼.  Wray,  4  Br.  C  C.  P*'*^* 
ISO.    Fettyi^ace  V.  Gorges,  1  Ves.    483. 
jun.  46.  z  Hubne  v.  Tenanf ,  1  Br.  C.  C. 

¥  Whistler   v.    Newman,  4  Ves.    16.    Heatiy    v.   Thomas,  15   Ves, 
139.    More  ▼.  Huisb,  5  Vet.  693.    596. 

y  Ves.  sen.  163. 
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an  execution  of  her  power,  as  an  actua]  appointment  would 
have  been,  and  the  profits  shall  be  bound  by  the  decree. 
This  case  only  proves,  that,  where  they*eme  covert  has  a  se- 
parate estate,  without  a  prescribed  form  of  appointment, 
she  maj  appoint  by  bill,  filed  by  her  jointly  with  her  hus- 
band ;  but  Grigby  v.  Coo;'  is  a  direct  authority  to   prove 

.  that  a  married  woman,  having  property  to  her  separate  use, 
with  a  power  to  appoint,  but  without  any  form 'of  appoint- 
ment being  directed,  may  appoint  in  any  way  in  which  she 
pleases  \  for  in  that  case,  on  marriage,  an  estate  was  vested 
in  trustees  in  trust  to  receive  the  rents  and  profits  for  the 
separate  use  of  the  defendant's  wife,,  and  as  she  should  di- 
rect or  appoint.  The  wife  sold  by  deed  of  appointment  to 
the  plaintiff,  the  husband  covenanting  that  the  purchase 
should  1)e  free  from  incumbrances,  but  the  trustees  were 
not  consulted.  The  bill  was  filed  by  the  purchaser  to  have 
the  effect  of  this  bargain.  For  the  wife  it  was  insisted, 
that  the  plaintiff  ha4  colluded  with  her  husband  to  take 
her  separate  estate  from  her  ;  that  he  had  paid  the  money 
to  her  husband,  though  he  knew  of  the  settlement  to  her 
separate  use,  and  that  her  friends  and  trustees  had  not  been 
consulted.  Lord  Hardwicke  said,  that,  with  whatever  sus- 
picion he  might  look  at  such  a  transaction,  yet  defendant's 
case  not  being  proved,  he  should  decree  for  the  plaintiff  ^ 
for  that  the  rule  of  the  court  is,  that  where  any  thing  is 
settled  to  the  wife's  separate  use,  she  is  considered  as  a 
feme  sole^  and  may  appoint  in  what  manner  she  pleases,  and 
that  unless  the  joining  of  her  trustees  is  made  necessary, 
there  is  no  occasion  for  that.  These  two  cases  are  in- 
stances of  estates  of  inheritance  being  settled  to  the  sepa- 
rate use  of  married  women,  in  which  their  appointments 
oftbem  were  held  to  be  valid,  which  may  appear  to  con- 
tradict the  position  above  laid  down,  that  the  rule  respect- 
ing a/emecoveri's  power  over  her  separate  estate  is  to  be 

•  applied  to  her  personal  property  only,  and  the  rents  and 
profits  of  real  estate  for  her  life  only.    But  it  must  be  ob- 

z  1  Yes.  sen.  517. 
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served  that  in  these  cases  the  appointments  ^rere  made  by 
virtue  of  an  express  power  to  do  so,  and  that  they  could  not 
have  been  made  by  the  mere  force  of  their  separate  estates, 
as  3tated  in  Lord  Thurlow's  rule  on  the  subject.^  As  the 
owners  of  separate  estates,  the  wives  might  have  disposed  of 
the  rents  and  profits  for  their  lives ;  but  without  express 
powers  given  to  them  forthe  purpose,  they  could  not  have  in- 
Gumbered  the  inheritance  in  the  one  case,  nor  have  disposed  . 
of  it  in  the  other.  In  Hke  manner,  in  Pawltt  y.  Dtlaval^ 
money  was  vested  in  trustees  for  the  separate  use  of  the 
wife  of  Lord  Pawlet,  subject  to  her  direction  and  appoint* 
ment  during  coverture,  but  without  any  particular  fonns 
having  been  prescribed  in  which  she  should  execute  that 
appointment.  Lord  and  Lady  Pawlet  afterwards  join  in 
calling  in  this  money,  which  had  been  placed  out  in  mort- 
gages,, and  discharge  the  trustees  from  any  future  trust 
concerning  the  same.  The  money  was  received  by  Lord 
Pawlet,  and  put  out  on  mortgages  in  his  name  alone, 
and  the  interest  was  paid  to  him  till  his  death,  and  after 
his  death  Lady  Pawlet  gave  receipts  for  this  interest  as  his 
executrix.  It  was  held*  that  Lady  Pawlet  had  a  power  to 
dispose  of  this  money,  and  that  these  acts  were  a  sufficient 
appointment  to  her  husband  under  that  power. 

And  in  Chtsslyn  v.  Smith,^  where  the  interest  and  divi-  Theinte- 
dends  of  stock  were  settled  to  the  separate  use  of  Anne  JJJ^g^  ■ 
Chesslyn  the  wife,  during  the  life  of  Richard  Chesslyn,  and  tledtotbe 
as  she  should  direct  or  appoint,  by  any  note  or  writing  under  ^j^S^the 
her  hand ;  and  in  default  of  appointment,  for  her  sole  and  wifei^liA 
separate  use,  with  remainder  to  her  husband,  his  heirs  ahpnlddi- 
and  executors,  if  he  should  survive  her :  a  bill  was  filed  '•^^^  • 

'  '  appoint) 

by  Chesslyn  and    his  wife   against  the  trustees,   praying  withre- 
a  transfer   to  the  husband  for   his  own  use  and   benefit,  S^'Sim!*^ 
upon  his  giving  them  his  persdnal  security  for  the  same,  bandihii 
the  wife   being  desirous    that  such  transfer   should   be  ^l^mg. 
made  on  such  security ;  the  trustees  submitted  to  act  as  f^^  ^ 
the  Court  should  direct,  and  the  Master  of  the  Rolls  thedarin 

ofhufliMuid 
a  2  Ves.  sen.  190.  c  8  Ves.  183.  and  wift. 

b  3  Vee.  860.663. 
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(Sir  W.  Grant)  having  taken  some  time  to  conaidert  made 
the  decree  as  prayed  by  the  bill,  obtierviog  that  there 
was  abundance  of  authority,  more  than  was  necessary,  for 
this  bill. 

* 

qoeatbed*"     ^^  ^^^^  ^*  Cocktll^  proves  that,  under  similar  circum* 

to  the  wife  tftancos,  the/eme  ci'Vtrl  may  dispose  of  her  interest  by  will 

^',^^^  There  the  sum  of  500/.  vested  inibe  3  per  cent.  consoU 

as  she       bai^k  annuities  was  L>equeathed  to  Anne,  the  wife  of  William 

net  and  ~  Cockell,  for  her  sole  and  separate  use,  as  she  should  direct 

^point;     anj^  appoint,  and  that  her  receipt,  direction,  or  appoint* 

dispose  of  ment,  should/notwithstanding  her  coverture,  be  a  sufficient 

itby  wiU.   di^harge  to  her  trustees  in  the  payment  or  disposal  there- 

of.    Anne  Cockeli  made  her  will,  bequeathing  this  sum  to 

the  plaintiff,  and  a  question  arose,  Whether,  the  trust  being 

for  her  separate  use,  she  would  be  enabled  to  dispose  of  it 

by  will,  though  a  will  was  not  alluded  to  in  the  instrument 

creating  the  trust  ?    And  it  was  held  that  she  had  such  a 

power,  Lord  Eldon  sayings  that  the  trust  being  for  her  se- 

parate  use,  although  the  instrument  containing  it  did  not 

determine  as  to  the  mode  of  disposition,  whether  by  deed 

or  will,  or  (fther  writing,  her  interest  was  of  such  a  nature 

as  gave  her  a  power  of  willing  it. 

Esutes        Thus  also  in  Pimtr  v.  Bailey ^^  where,  previous  to  mar- 

J^J^es"   ri^^gCt  estates  of  the  intended  wife  were  vested  in  trustees 

for  sepa-    j^f  ||er  separate  use,  with  full  power  and  dominion  over 

ftBMoo.    the  same;  after  the  marriage,  she,  by  deed  reciting  her 

wk,  with  power  over  her  separate  estate,  granted  an  annuity  for  the 

Mki  dMni- joint  lives  of  herself  and  the  grantee.    The  bill  was  filed 

I^M^e!  against  the  grantor  and  her  husband,  praying  that  this  an- 

Bbttioay     nuity  mi^  be  deemed  a  valid  chai|;e  on  her  separate 

jn^lfby    ettate.     On  the  part  of  the  defendants  it  was  argued,  that 

^^^    it  was  a  mere  personal  annuity,  and  not  a  charge  on  lands, 

and  that  a  demand  of  a  personal  nature  was  not  a  Ken  on 

her  sepante  ettate.    Bat  Lord  Manoers,  Chancellor,  coo* 

sidered  the  deed  of  arnioity,  because  it  recited  her  power 

d  9  Vsv.  369.  e  BaH  ft  Boatty^i  Cases  in  Chan. 

temp.  Ld.  Manasif,  49. 
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oTer  her  separate  property,  as  a  charge  upon  it,  and  decreed 
accordingly.  ** 

Now,  altb^ough  there  is  but  one  of  these  cases,  viz. 
Grighy  y.  *Coxf  which  expressly  establishes  that  a  /ems 
covert^  baring  a  power  to  appoint  her  separate  estate,  with- 
out any  form  of  disposition  being  prescribed,  may  appoint 
in  any  form  i&  which  she  pWases,  (each  of  the  oUier  cases 
only  ascertftiiiog  some  particular  form  to  ho  jaufficient 
under  this  general  power,)  yet  the  effect  of  all  of  thenii 
united,  is,  to  prove  that  a  married  woman,  having  separate 
property  with  such  a  power,  baa  the  complete  dominion 
over  it  to  the  extent  of  her  interest'  in  it,  and  may  dis- 
pose of  that  interest  by  any  form  of  instrument  in  which 
she'thinks  fit. 

*  • 

CSy«a4Mii.51?. 
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CHAP.  VI. 


OF  THE  POWER  OF  MARRIED  WOMEN  OVER  THEIR  SEPARATE 
PR0PERT7,  WHERE  IT  18  LIMITED  TO  THEM  WITH  A  PRE- 
SCRIBED  FORM  OF  APPOINTMENT. 


Trait  to  a  If  there  be  a  trust  for  the  separate  use  of  a  ftmt  covert, 
i^f«har  ^"*^  *  power  to  her  to  appoint,  but  without  any  particular 
aepanu  form  of  appointment  being  prescribed,  it  appears  that 
poweTto  ^  ^uitj  will  so  far  consider  her  to  have  the  absoJute  control 
appoint  over  the  subject  of  the  trusty  as  to  uphold  and  enforce  a 
^ting  disposition  of  it  bj  her  in  anj  form  in  which  she  intimates 
under  her   ^q  intention  to  that  effect.     But  when  the  trust  is  for  the 

hand,  she 

may  diB-     separate  use  of  a  married  woman,  with  a  power  to  her  to 

P^  ^^  ^^  appoint,  in  a  particular  form,  much'  discussion  has  arisen^ 

form.         whether  she  can,  in  any,  and  in  what  cases,  deviate  from 

that  form.     And  this  much  appears  to  be  settled  on  the 

subject,  that,  where  the  trust  is  to  the  feme  covert  for  her 

separate  use,  without  any  limitation  as  to  the  duration  of 

the  estate,  with  a  power  to  her.  to  appoint,  by  will  or  writing 

under  her  hand,  she  is  held  to  be  the  complete  owner  of  the 

trust  fund,  and  to  be  enabled  to  dispose  of  it  by  any  form 

of  instrument  during  her  lifetime.  As  in  Elton  v.  Shepherd,'^ 

where  a  sum  of  2000/«  was  bequeathed  to  the  separate 

use  of  a  married  woman,  with  a  power  to  her  to  give  and 

dispose  of  the  said  sum   ''  as  she  should,  by  any  will  or 

writing  under  her  hand,  direct  and  appoint,'^  his  Honour, 

Sii^homas  Sewel,  was  of  opinion,  that  the  trust  to  pay 

to  the  legatee  for  her  separate  use  being  unaccompanied 

by  words  limiting  the  duration  of  the  trust,  gave  her  the 

absolute  interest,  and  that  the   subsequent  words   giving 

her  the  power  of  appointment  were  merely  an  anxious  ex- 

a  1  Br.  C.  C.  53$. 
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pressioQ  of  the  intentioD  of  t^ie  testatrix  that  she  ebould 
ha  Ye  an  uncontrollable  power  of  disposing  of  the  fand. 

And  though  the  tru6t  for  the  separate  use  of  the  married  ^^^ 
woman  should  be  for  a  limited  period,  as  for  her  life,  yet  if  trust, to 
a  general  power  of  appointment  of  the  entire  fund  be  an-  ^[]^co. 
nexed  to  the  gift,  as  by  deed  or  will,  that  \rould  giYe  her  vert  to  re- 
a  power  of  ilisposition,  m  any  way  and  at  any  time.     In  dividetids 
Frederick  Y.  Hartroell^     Mary   Menrytf  had   bequeathed  ^^^ 
5006/.  stock  to  trustees,  '^  in  trust,  to  permit  Anne  f^re-  use,  and 
derick  to  receive  the  dividends  and  produce  thereof  during  J^Si  aeto 
her  life,  separate  and  apart  from  her  present  or  any  future  the  capital 
husband;   and,  after  her  death,  on  trust,  as  to  the  capital,  o?sach^^ 
to  and  for  the  use  of  such  t>er8on  or  persons  to  whom  the  penopB  as 

*  •  ,  ,       .         she  should 

said  Anne  shotild,  by  deed  or  will  duly  executed,  give,  appoint  by 
assign,  or  appoint  the  same,  notwithstanding  her  coverture ;  f^^^^Hm 
and,  in  default  oCsuch  disposal,  on  trust  for  .the  legal  repre-  default  of 
sentatives  of  the  said  Anne,  in  a  course^of  administration."  ^^'to 
Mr.  Frederick  and  his  wife  Anne  filed  a  bill,  stating  her  wish,  her  execa- 
that  the  legacy  should  be  transferred  to  her  husband,  and  edtotransl 
that  she  had  by  deed  appointed  it  to  him,  and  praying  ^^'^^^J'^' 
a  transfer  accordingly*     His  Honour,  Sir  Lloyd  Kenyon,  their  joint 
decreed  that  it  should  be  so.     Now,  as  the  wife  had  the  f^^|^^ 
power  of  appointing  by  deed  or  will,  it  might  appear  that  purpose. 
her  appointment  was,  in  this  case,  in  strict  compliance  with 
the  testatrix's  direction  ;  however,  it  is  to  be  observed,  that 
no  appointment  by  her  was  to  have  operation  during  her 
life,  as  the  trustees  were  directed  to  convey  after  her  death 
only  ;  and,  therefore,  his  Honour  must  have  been  of  opi- 
nion, that  the  legatee  took  the  absolute  property  in  the 
entire  sum*     So,  in  Barford  v.  Street^^  where  there  was  &  t>^  •      r 
devise  of  real  and  personal  estate,  in  trust  to  pay  the  rents  real  and 
and  profits  to  Mary  Barford  during  her  life,  for  her  separate  J2tate  *for 
use,  independent  of  any  husband  she  might  marry  ;   and  life  for  se- 
from  and  after  her  decease,  in  trust  to  convey  that  estate  ^^afUr^' 
to  and  amongst  such  persons,  &c.  &c.  as  Mary  Barford,  iik  herde- 
her  lifetime,  whether  married  or  single,  should  from  time  to  trust  to 


b  1  Coz's  Rep.  193. 
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convey  by  time,  by  anj  deed  or  deeds,  writing  or  writings,  executed 

any  deed      ti_ii»  •  m 

or  deeds,     ^7  ^^^  ^^  daly  attested,  or  by  her  last  will  and  testament  ^ 

^ab^uto  '"  ^^^**^&  *^-  "«™**  an<*  appoint.     Upon  a  bill  aied  by  ' 

power  0T«r  Mary  Barford  against  her  trastee,  praying  a  declaratioD, 
'^*  that  she  was  entitled  to  the  real  and  personal  estate,  and 

that  they  should  be  cenreyed  to  her  and  her  hetrs  ;  the 
Master  of  the  Rolls  decreed  the  trustee  to  convey  the  legal 
fee  to  the  plaintiff^  saying,  that  an  estate,  for  life,  with  an 
unqualified  power  of  appointing  the  inheritance,  conipre* 
hends  eveiy  thing.  .  Now,  although  this  is  not  the  case  of 
separate  estate  to  a  married  woman,  yet  it  is  obvious  that, 
if  Mary  Barford  had  married,  and  she  and  her  husband 
had  filed  their  bills  to  the  same  effect,  the  Master  of  the  Rolls 
WQfuld  have  been  of  the  same  opinion  as  to  the  <{uantity  of 
i  her  estate,  and  her  power  over  it. 

LimiuUoa  ^^  ^^^^  ^^®  much  may  be  now  considered  to  be  settled, 
forjole  that  if  there  be  a  limitation  to  the  separate  use  of  a  married 
rata  uMof  woman,  either  indefinitely  with  a  general  power  of  appoint- 
a  married    m^ut  superadded,  or  else  for  her  life  only,  with  a  similar  i 

woman  m-  I 

definitely,    power,  that,  in  either  instance,  she  takes  tlie  property  in  the  ' 

nml  *^  entire  of  the  thing  limited.     But  then  a  difference  must  be 
•    erofap-     observed  between  these  two  classes  of  cases  ;  for,  in  the 
annexed,     former,  namely,  where  there  is  no  period  fixed  for  the 
and  for  life  duration  of  the  estate  for  separate  use,  the  married  woman 
similar       bas  the  sole  and  separate  property  in  the  entire  of  it,  and 
th^r'ST  ^^y  dispose  of  it  as  she  pleases  independently  of  the  power 
property,     annexed  ;  while,  Iq,  the  latter,  where  the  estate  is  given  for 
her  separate  use  for  her  life  only,  with  the  power  to  dispose 
of  the  remainder,  thou^  she  has  the  property  in  the  entire, 
yet  she  has  a  separate  property  only  in  her  life  estate,  and 
she  takes  the  remainder  not  to  her  separate  use,  but  by 
\  virtue  of  the  power,  and  as  she  would  take  any  other  pro* 

^  fertjy  subject  to  the  claims  of  her  husband  upon  it. 

1^         Limiutioh      It  has  also  been  decided,  that  where  the  limitation  ts  to 
I  ^rt°in-  *a/«^«  covert  for  her  separate  use  indefinitely,  with  power 

'  definitely    to  appoint  by  will,  and  in  default  of  such  appointment,  then 

piato  iwe,  to  her  executors,  she  has  the  complete  dominion  over  the 
,  with  a       thing  limited,  and  may  appoint  by  any  form  of  instrument 


UNDER  A  PR£SCRIB£B  PORH  OF  APPOINTlCSNT.  297 

during  his  lifetime,  aithoagfa  the  power  of  appointing  be  power  to 
•confined  to  one  form, namely,  a  will ;  and  this  was  the  case  ^^^dm 
in  JVfRoinan  v.  Cariontf/^  where  a  legacy  giTcn  on  such  trusts  <l«Ai^lt  of 
io  a  married  woman,  with  a  power  to  appoint  by  will,  and  ^^u> 
in  default  to  her  executors,  was  ordered  to  be  paid  to  her  ^««?«o- 

'  tors,  giYW 

husband  on  her  consent:  and  so  the  law  has  been  long  tliecom- 
settled  with  respect  to  all  indefinite  limitations  (not  for  sepa-  Sio^oTwr*" 
rate  use  only)  with  a  power  to  appoint  by  will.®      Howeven  it. 
tbeauthority  of  the  cases  deciding  that  a  married  woman 
may  give  to  her  husband  money  vested  in  trustees  for  her 
separate  uso«  with  a  power  to  appoint  by  will,  by  an  instru- 
ment different  from  that  prescribed  by  the  settlement,  has 
been  denied  by  Lord  Alvanley  in  Society.  Wray/  where  he 
expressly  overruled  Newman  v.  Cqrtony^^  Ellis  v.  Atkinson,^ 
and  Py(ti5  v.  »Smt(/t.*   The  trust  in   Socket  v.    fVray  was, 
that  the  trustees  should,  from  time  to  time,  during  the  life  of 
Catherine  Socket,  pay  over  tlie  dividends  to  the  proper 
hands  of  the  said  Catherine  for  her  sole,  absolute,  peculiar, 
and  separate  use  and  benefiti  or  to  such  person  or  persons 
as  she,  by  any  note,  instrument,  or  writing,  to  be  by  her 
signed,  notwithstanding  her  present  coverture,  should  direct 
or  appoint ;  ^nd  that  they  should  transfer  the  principal 
sum  to  such  person,  &c.  as  the  said  Catherine,  by  herself 
alone,  whether  sole  or  covert,'6hould  at  any  time  during 
her  life;  by  her  last  will,  or  by  any  writing  purporting  to  be 
her  last  will,  &c.  &c.  appoint;  and  in  default  of  such  ap« 
pointment,  then  in  trust  for  her  executore  or  administrators, 
for  their  own  use  and  benefit.     The  bill  was  filed  by  Socket 
and  his  wife  against  "the  trustees,  praying  that  they  should 
be  obliged  to  sell  the  funds,  and  pay  over  the  produce  to 
the  plaintiffs,  insisting  that  as  Catherine  Socket  was  entitled 
to  the  dividends  for  her  life,  for  her  sole  use,  and  as  she 
had  the  power  of  disposing  of  the  capital,  the  truste'es  could 
not  be  prejudiced  by  transferring  the  same,  the  plaiutijf 

» 

d  Cited  in  Pybu  ▼.  Smith,  3  Br.         f  4  Br.  C.  C.  483. 
C.  C.  346.  ff  In  the  notes  to  Pybof  v.  SiBit)i, 

e  Robinaon  t.  Duagate,  2  Vem.     3  Br.  C.  C.  346. 
181.      MadLelyne    v.    Mavkelyne,        h  3  Br.  C.  C.  565. 
Arab.  760.  i  3  Br.  C.  C.  346. 
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Catherine  being  willing  to  consent  in  court.  The  trustees 
iubmittcd  to  act  as  the  Court  should  direct ;  but  the  Master 
of  the  Rolls,  Sir  Pepper  Arden,  said,  that  Mrs.  Socket  was 
to  have  the  interest  during  her  Hfe,  but  as  to  the  principal, 
she  could  dispose  of  it  only  from  time  to  time  by  a  revocable 
act ;  and  his  Honour  added,  that  he  should  go  too  far  if  he 
held  it  disposable  in  any  other  way  but  by  will ;  and  that 
notwithstanding  Newman  v.  Qartony,^  Ellis  v.  AikmBonf^ 
and  Pyhus  v.  Smith,  he  thought  she  could  not  dispose  of 
it  by  deed.  This  case  seems  to  have  been  decided  agiinst 
the  principle  of  all  the  authorities  on  the  subject  of  the 
wife^s  separate  estate. 

If  there  had  been  a  limitation  of  the  same  kind  to  an  un- 
married woman,  there  appears  to  be  no  doubt  that  it  would 
have  vested  the  absqjute  property  in  the  entire  fund  in  her, 
and  would  have  enabled  her  to  dispose  of  her  interest  in  it 
by  any  form  of  conveyance  suited  to  the  purpose.  The 
trust  is,  in  the  first  place,  for  her,  for  her  separate  use  for 
life,  with  a  power  of  disposing  of  the  principal  by  will,  which, 
if  it  went  no  further,  would  certainly  give  her  only  a  Kfe 
e«taie,  with  a  power  of  disposing  by  will  alone;*  but  then 
th»  instrument  provides,  that  if  she  should  not  dispose  of 
the  principal  by  will,  then  it  should  be  transferred  io  her 
executors  or  administrators  for  theic  own  use  and  benefit ; 
and  this  ultimate  limitation  to  her  executors  or  adminis- 
trators, coupled  with  the  preceding  use  for  her  life,  is  relied 
on  as  giving  her  the  power  of  disposing  of  the  principal  in 
any  form,  although  she  was  restricted  to  an  appointment  of 
it  by  will ;  for  if  there;  be  a  limitation  of  a  sum  of  money 
for  the  life  of  the  donee,  with  remainder  to  his  execolors 
or  administrators,  the  entire  and  absolute  property  of  that 
money  vests  in  the  person*  to  whom  it  is  so  limited."  In 
the  case  of  .Anderson  v.  Dawson;^  Sir  William  <5rant  states 
the  difierence  between  a  Umitation  to  executors  or  admi' 

J  In  the  notes  to  P/bus  t.  Smith,       m  Bradley  r.    Peixoto,  3  Ven» 
3  m,  C,  0.346,  ""' 
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tiistrators,  and  a  limitation  to  the  next  of  kin,  to  be  this,  ofdoned« 
that  the  former  was,  as  to  personal  property,  the  same  as  a  obMlota 
limitation  to  the  right  heirs  as  to  real  estate,  but  that  a  K^^^cl 
limitation  to  the  next  of  kin  was  like  a  limitation  to  heirs  of  between 
a  particnlar  description,  .which  would  not  give  the  ancestor,  J-^^" 
having  a  particular  estate,  tlie  whole  property  in  the  land  :  eitectftora 
^o  that  under  the  authoritj  of  this  opinion  on  the  effect  of  ^tratar«i  * 
a  limitation  to  executors  or  administrators,  it  maj  be  laid  *^^  l^*"^^* 
down  that  a  person  to  whom  a  previous  interest  for  life  has  naxtof 
been  giv^n  with  such  a  remainder^  takes  the  whole  interest  ^"^ 
absolutely,  and  may  dispose  of  it  as  he  likes.     This  also  is 
certain,  that  if  there  be  a  gift  of  any  kind  attended  by  a 
condition  restrictive  of  the  power  of  alienation,  such  con* 
dition  would  be  void,  because  it  is  inconsistent  with  the  ab« 
solute  gift  :^   And  both  these  points,  namely,  as  to  the  efiect 
of  a  limitation  to  executors  or  administrators,  and  with 
respect  to  a  condition  inconsistent  with  an  absolute  gift^ 
were  decided  by  Sir  Pepper  Arden  in  Bradley  v*  Peixoioj^ 
where  a  father  had  bequeathed  the  dividends  of  stock  to 
his  son  for  the  term  of  his  life,  liut  at  his  (the  son's)  decease^ 
the  said  stock,  principal  and  interesi,  to  devolve  to  his  heirs, 
executors,  administrators  and  assigns  ;  but  that  if  he  should 
attempt  to  dispose  of  any  part  of  the  stock  during  his  life- 
time, that  then  he  should  forfeit  all  benefit  under  the  will. 
His  Honour,  the  Master  of  the  Rolls,  declared,  that  this 
was  a  gift  with  a  qualification  inconsistent  with  the  gift, 
and  that  the  qualification  ought  to  be  rejected.     Nuw,  in 
Socket  V.  Wratfi^  the  limitation  was  to  Mrs.  Socket,  for  her  ' 
separate  use  for  her  life,  with  a  power  to  dispose  of  the 
principal  sum  by  will,  and  if  she  should  not  dispose  of  it  by 
will,vtben  to  her  executors  or  administrators.    Here  then 
was  an  absolute  gift  to  Mrs.  Socket,  and  if  the  power  given 
to  her  of  disposing  of  it  by  will,  was  intended  as  a  restric* 
tion  to  that  particular  mode  of  conveyance,  then  under  the 
authority  of  Bradley  r.  Peixoio^*    that  condition  was  voi(^« 
But  bis  Honour  observed,  on  this  latter  occasion,  that  it  wal 
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unlike  the  case  ot Socket  v.  Wray,  (which  had  been  decided  bjr 
himself,)  for  that  in  that  case  there  was  a  gift  to  a/eme  covert 
for  life,  and  then  to  such  uses  as  she  should  by. will  appoint } 
and,  he  said,  that  he  bad  declared  in  deteranning  that  case,, 
that  she  could  appoint  only  by  will,  and  could  not  bind  her 
executors  by  any  deed  in  her  lifetime  ;  but  that  he  should 
have  thought  otherwise  in  the  case  of  a  man  or  any  persoa 
having  an  absolute  interest*  In  this  case  o(  Socket  v*  Wrajf^ 
the  question  was  not  what  power  Mrs.  Socket  had  over 
her  separate  estate,  she  having  only  an  estate  for  life  to  her 
separate  use,  as  to  her  power  of  disposal  of  which  (here 
was  no  doubt ;  but  the  question  was,  whether  she  had  such 
a  property  m  the  principal  sum  under  the  settlement  as 
would  enable  her  to  give  it  to  her  husband  by  her  (onseni 
in  court ;  and  Sir  P.  Arden  thought  that  she  could  not, 
as  her  power  was  confined  to  a  disposition  by  will ;  and 
certainly,  if  the  limitation  had  been  to  her  for  life,  with  a 
power  to  her  todispose  of  the  remainder  by  will,  without 
any  limitation  to. her  executors,  it  is  clear,  from  the  reason*- 
ing  of  Sir  W.  Grant,  in  Richards  v.  Chambers,*  that  she 
could  not  have  parted  with  her  interest  to  her  husband 
during  her  lifetime  :  but  then  it  is  apprehended  that  the 
limitation  to  the  executors  of  Mrs.  S.  would  take  the  case 
out  of  the  principle  of  Richards  v.  Chambers.  Indeed,  Sir 
William  Grant,  in  pronouncing  his  judgment  in  Anderson 
V.  DatDson,^  said,  that  the  question  in  Sorket  v.  FFray  did 
not  turn  upon  the  quantum  of  interest  given  by  that  limit- 
ation to  executors  or  administrators ;  but  the  objection  was^ 
'  that  be  it  what  it  might,  Mi's.  Soeket  eould  not,  while  a 
feme  covert,  make  any  disposition,  except  in  the  precise 
mode,  appointed  by  the  settlement  ^  so  that  the  principle 
which  Sir  Pepper  Arden  intended  to  establish  by  his  deci- 
sion in  Socket  y*  Wray  was  this,  that  wherever  property  was 
limited  to  a  married  woman  in  terms,  which,  if  she  were 
^le,  would  give  her  the  entire  interest,  and  such  limitation 
was  accompanied  by  any  restriction  as  to  the  mode  of  dis- 
posing of  the  fund,  that  such  clause  having  been  introduced 
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with  a  view  to  protect  her  against  her  buaband  during  the 
coveKore,  oaght  not  to  be  dispensed  with*  HoweTer^ 
without  presuming  to.  question  the  soundness  of  this  prin- 
ciple, it  is  submitted  that  it  is  directly  at  variance  with  the 
doctrine  laid  down  in  some  prior  leading  cases  on  the  aub«' 
ject,  and  that  it  has  not  been  followed  in  any  subsequent 
case*  Newman  ▼•  Cartony^^  which  was  prior  to  Socket 
T.  fVray,  has  been  alrdhdy  noticed;  there  a  legacy  had 
been  given  to  a  maf  ried  woman  for  her  sole  use,  with  a 
power  of  appointment  by  will,  and  in  default  of  appoint* 
menti'to  her  executors,  and  the  Court  ordered  thie  legacy 
to  be  given  to  the  husband  on  her  consent.  This  case  waa 
stated  by  Sir  P.  Arden,  in  his  judgment  in  Socket  v.  Wrcnff 
to  be  directly  in  point,  and  was  expressly  overruled  by 
his  Honour.  In  Hulme  v.  Tenant^^  the  trust  was  created, 
in  a  marriage  settlement,  of  leasehold  and  freehold  lands,  to 
pay  the  rents  and  profits  to  the  wife  for  her  separate  use, 
and  to  convey  the  estate  itself  to  such  uses  as  she  shooid 
appoint  by  will  or  deed  executed  in  the  presence  of  two 
witnesses,  and  in  defaidt  of  such  appointment,  to  the  use 
and  behoof  of  her  heirs  and  assigns ;  and  it  was  held,  that 
her  efkgagement  in  writing  to  pay  the  debt  of  her  husband 
was  a  sufficient  appointment  by  her  as  to  tHe  leasehold 
hnds  :  and  these  two  cases  were  so  decided,  on  th^  ground 
that  i^feme  covert  was  ^/efne  sole  as  to  her  separate  estate* 
So  in  Ptfbus  v.  Smithy  where  the  lands  of  the  wife  were 
vested  in  trustees  on  trust,  to  permit  Mrs.  Vernon  to  re- 
ceive the  rents  and  profits,  or  to  pay  them  to  such  persons^ 
•  tn  such  proportions,  and  for  such  uses,  as  she  should,  by 
any  deed  or  writing  under,  her  hand  from  time  to  time 
appointj  and  in  default  of  such  appointment,  to  her  sole 
and  separate  use  for  life,  she  by  deed  poll  appointed  the 
rents  and  profits  to  be  paid  to  her  husband  by  the  trustees, 
and  also  appointed  to  him  her  reversion  in  fee,  which  die 
bad  a  power  of  doing  by  the  settlement.  The  question 
made  in  the  cause  was,  whether  she  could  make  a  sweep- 

uln  Uienotesto  Pybus  v,  Smith,        v  1  Br.  C,  C.  16. 
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iDg  appointment  of  the  rents  and  profits,  ber  power  being 
onij  to  appoint  ^^  from  time  to  time?'?  and  the  Cbancellori 
Lord  Tfaurlow,  held,  that  Ihe  settlement  giving  her  separale 
estate  made  her  a  ftmt  sole  as  to  that,  and  that  the  words 
<'  from  time  to  time,''  did  not  restrict  or  limit  her  powers 
over  it*  And  several  other  decisions  have  beeti  made  on 
^  the  same  words  on  the  authority  of  Pyhua  v.  SmiiiU^ 

However,  Socket  v.  Wrag  seems  to  have  been  silently 
overruled  in  Henry  v*  TkomaSj^  where,  althoi]^  the  limits 
atious  were  not  exactly  similar,  Sir  William.  Grant  held, 
that  a  married  woman,  to  whom  money  was  liimted  for  ber 
sole  use  during  coverture,  with  a  power  to  dispose  of  it  by 
wiU,  might  charge  it  by  bond.  The  facts  of  the  case  w^re 
these :  by  indentures  of  s^lement  previous  to  the  mar« 
liage  of  William  Johnson  and  Sarah  Smitbj  widow,  a  sum  of 
2000/*  and  an  annuity  to  which  Mrs.  Smith  was  entitled* 
were  vested  in  trustees  for  tiie  sole  and  separate  use  and 
benefit  of  the  said  Mrs.  Smith,  ddring  her  coverture  between 
her-and  the  said  William  Johnson,  and  it  was  declared  and 
agreed  that  it  should  be  lawful  for  the  said  Sarah  Johnson, 
at  any  time  during  her  said  intended  coverture,  by  her  last 
will  and  testament  in  writing,  or  any  writing  purporting  to 
be  her  last  will,  to  be  signed  by  her,  and  attested  by  two  or 
more  cyredible  witnesses,  to  give  or  dispose  of  the  said  sum 
of  2000/*  to  such  person  or  persons,  and  in  such  shares  or 
proportions,  manner  and-form,  as  she  should  think  fit ;  and 
in  default  of  such  appointment,  then,  if  she  should  die 
during  the  life  of  her  husband,  that  it  should  go  according 
to  the  statute  of  distributions*  Mi?*  Johnson  afterward; . 
executed  a  boiskd  as  a  surety,  and  also,  in  the  lifetime  of  her 
Ifttoband,  made  her  will  according  to  the  settlement,  and 
thereby  gave,  bequeathed,  directed,  limited  and  appointed, 
all  her  separate  estate  over  which  she  had  any  disposing 
power,  and  appointed  John  Thomas  and  James  Willes  her 
executors*    After  the  death  of  Mr*  and  Mrs.  Johnson,  the 
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person  for  whom  she  bad  executed  ber  bond  as  a  security 
became  bankmpt,  and  a  bill  was  filed  "by  the  obligee  of  tike 
bond  against  the  executors  of  Mrs.  Johnson,  the  assignees 
of  the  bankrupt,  and  the  executor  of  Mr.  Johnson,  praying  - 
that  the  estates  of  the  principal  in  the  bond,  and  of  Mr. 
Johnson,  and  the  separate  estate  of  Mrs.  Johnson^  which  she 
became  absolutely  entitled  to  for  ber  separate  use,  should  . 
be  declared  liable  to  pay  the  principal  and  interest  due  by 
bond  to  the  plaintiff.  The  Master  of  the  Rolls  said,  that  a 
doubt  had  occurred  to  him  in  this  case,  whether  the  bond 
could  affect  the  separate  property  of  Mrs.  Johnson  accord- 
ing to  Socket  y*  Wray^  as  by  the  settlement  she  appeared  to 
have  no  power  of  appointing  except  by  wijl.  The  counsel 
for  the  plaintiff  endeavoured  to  distinguirii  this  case  from 
Socket  Vr  Wray^  by  stating  the  question  there  to  be,  Whether 
during  the  life  of  a  married  woman  the  Court  could  apply 
her  separate  property  according  to  her  engagement,  and  by 
saying  (what  was  not  the  fact)  that  in  the  principal  case 
Mrs.  Johnson  could  have  appointed  by  deed  as  well  as  by 
will,  according  to  the  terms  of  the  settlement  ?  The  principal 
question  argued  in  this  case  was,  Whether  the  bond  of  the 
feme  covtrty  during  her  coverture,  could  be  considered  a 
valid  chaise  on  her  separate  estate  ?  and  his  Honour  held, 
that  it  was  a  valid  charge,  although  she  had  a  power  of  ap« 
pointing  only  by  will. 

It  is  remaricable,  that  on  this  occasion  Sir  William  Grant 
expressed  no  opinion  on  the  case  of  Socket  v.  FFray  ;  all 
his  Honour  says  on  that  subject  is  this,  that  Lord  Alvanley 
4id  not  consider  a  married  woman,  who  had  only  a  power 
of  appointment  by  will,  as  having  separate  property  ;  but 
his  Honour  cautiously  abstained  from  giving  Us  own 
opinion  on  that  point ;  for  he  toys,  ^*  if  this  was  absolutely 
separate  property  in  Mrs.  Ji:>hn8on,upon  the  plaintiff's  con* 
struction  of  the  deed,  that  takes  it  out  of  Socket  v.  WrayJ^^ 
However,  his  decree  shows  he  was  of  opinion,  that  where  a 
sum  of  money  is  vested  in  trustees  for  the  separate  use  of 
a  feme  covert  during  coverture,  with  a  power  of  appointing 
the  principal,  she  may  dispose  of  it  in  any  form,  though  the 
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« 

deed  by  whieh  it  is  settled  had  pointed  out  a  will  as  the 
otAy  mode  b;  which  she  could  effect  that  purpose.  The 
reason  which  governed  his  Honour  was  this^  that  the  whole 
fund  was  in  trust  for  Mrs.  Johnson's  separate  use;}"  that  she 
had  the  powers  of  ^feme  sole  over  it^  which,  according  to 
the  doctrine  of  Lord  Thurlow  in  Pytfus  v.  Smithy  could  not 
be  curtailed  by  the  subsequent  restriction  to  an  appoint- 
ment by  will.  And  this  must  also  have  been  the  reason, 
that  the  limitation  over  to  the  next  of  kin  of  Mrs.  Johnson 
could'not  prevent  her  alienation^  because,  the  entire  pro- 
perty being  limited  to  her  separate  use,  she  had  it  in  her 
power  to  disappoint  the  remainder  to  her  next  of  kin,  in 
any  way  that  she  pleased.  The  distinction  between  Socket 
v«  Wray^  and  Heatly  V.  7%oma9,  is^  that  in  the  former  the 
limitation  was  for  life  only,  with  a  power  to  alienate  by  will, 
and,  in  default  of  appointment,  then  to  executors  \  and,  in 
the  latter,  the  whole  fund  was  given  indefinitely  with  the 
same  power,  and,  in  default  of  .appointment,  then  to  next 
<lf  kin.  And  Sir  William  Grant  gladly  fastened  on  this  dis- 
tinction for  the  pi^irposejof'  coming  to  a  different  conclusion 
from  Lord  Alvanley,  although  it  is  evident  that  the  circum- 
stances of  the  whole  fund  having  been  given  indefinitely, 
would  have  made  no  difference  in  his  Lordship's  decision, 
as  he  expressly  overruled  Newman  v.  Cariony^''  in  which 
that  fact  was  to  be  found. 
Limitation  ^^^  where  there  is  an  express  estate  for  life  given  for 
t^  mar-  tjje  separate  use  of  a  married  woman,  with  a  power  to  dis- 
manfor     pose  of  the » remainder  by  will,  she  can  dispose  only  by 

uaeSitfe  ^'"*  ^^  ^"  ^^^^  ^*  Shergoold,''  where  such  a  limitation 
with  a  was  held  to  give  an  estate  for  life. only,  with  a  power  wjiich 
§?J^^jf  must  be  executed.  So,  too,  in  Bradley  v.  fVestcoUy^  which 
^^^  was  not  a  case  of  separate  estate,  where  testator  be- 
by  will,      queathed  money,  &c.  to  his  wife  for  life,  with  a  power  to 

^MD^on-  ^PP^****  *^y  '*^*"»  *°^  *°  default  of  appointment  then  ovcr^ 

lyby  wOL 
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it  was  held,  that  the  wife  had  but  ai.  es  i*'   for  life,  with  a 
power  of  appoiDtment.     In  like  manner,  if  there  be  a  limit-  V°"^" 
ation  to  ^femt  covert  for  her  separate,  use  for  her  life,  and  femeco- 
after  her  death  for  her  intended  husband  for  life,  with  a  ^^  ^®f 
power  to  her  to  appoint  by  will,  and  in  default  of  appoint-  use  for 
raent,  then  after  the  death  of  her  husband  to  her  next  of  mSnder 
kin  ;   this  gives  only  an  estate  for  life,  with  a  power  to  ap-  ^or  her  in- 
point  by  will.      As  in  Anderson  v.  Dawson^^  where  Sophia  husband, 
Hales,  previous  to  her  marriage  with  Thomas  Brown,  co-  ^^^^  * 
venanted  to  transfer  immediately  a  sum  of  money  to  trus-  appoint  by 
tees  in  trust  for  her  sole  use  during  her  life,  and  after  her  ^^de^JJ^t 
death  in  trust  for  her  husband,  and  after  the  death  of  the  of  appoint- 
survivor  of  them,  then  in  trust  to  pay  the  capital  sum  to  such  S^deaS 
person,  &c.  &c.  as  the  said  Sophia  should,  notwithstanding  of  hui- 
her  coverture,  and  whether  covert  or  not,  by  her  last  will  her  next 
and  testament  in  writing,  or  by  a  writing  in  the  nature  of  of  J"n,8he 
her  will,  direct  or  appoint :  and  in  default  of  such  appoint-  pose  by 
ment,  and  if  her  said  intended  husband  should  be  then         "^^' 
dead,  then  in  trust  for  the  next  of  kin  of  the  said  Sophia, 
their  executors,  &c.      Mrs.  Brown  married  a  second  time, 
and  after  the  death  of  her  second  husband  she  filed  a  bill, 
praying,  that  under  the  trusts  of  the  settlement  she  might 
be  declared  absolutely  entitled  to  the  money  so  settled,  and 
that  she  might  dispose  of  it  in  her  lifetime  :   but  the  Mas- 
ter of  the  Rolls  dismissed  the  bill,  saying,  that  the  bill 
could  be  supported  only  on  the  assumption  that  the  plaintijQT 
bad  the  absolute  property  in  the  fund,  and  was  not  merely 
entitled  for  life,  with  a  power  of  disposition  by  will.     His 
Honour  said,  that  to  make  out  tliat,  it  must  be  shown 
that  the  ultimate  limitation  to  her  next  of  kin  was  either 
wholly  inoperative,  or  was  in  effect  a  limitation  to  herself; 
but  that  there  was  a  great  difference  between  a  limitation 
to  executors  and  administrators,  and  a  limitation  to  the 
next  of  kin.    That  the  former  is,  as  to  personal  property, 
the  same  as  a  limitation  to  the  right  heirs  as  to  real  estate  ; 
but  that  a  limitation  to  the  next  of  kin  is  like  a  limitation 

c  15  Ves.  632. 
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to  heirs  of  a  particular  description,  which  would  not  give 
the  ancestor,  having  a  particular  estate,  the  whole  property 
in  the  land*  His  Honour  therefore  held,  that  she  had  but 
an  estate  for  her  life,  with  a  power  to  dispose  of  the  prin* 
cipal  by  her  will. 
AUmita-        If  ^h^  intention  be  that  a  feme  covert  shall  have  a  sepa* 

tTMt  f  ^^^  ^^^  ^^^  ^^^  ^^^^  ^^  ^^y  property,  and  that  she  shall  have 
separate  the  absolute  property  in  the  fund,  in  the  event  of  her  sur* 
JSd  tfsh© '  viving  her  husband,  without  the  possibility  of  her  aliena- 
die  during  ting  it  during  the  coverture,  the  mode  of  framing  such  a 
iii^,^^i^'  settlement  would  be  by  vesting  it  in  trustees  for  her  sepa- 

thatthey    pate  use  during  her  life,  with  directions  that  if  she  should 

shotiia  • 

transfer  as  die  during  the  coverture,  then  that  they  should  transfer 

^ppoUu^^  according  to  her  appointment  by  will ;  but  that  if  she  should 
Yf'dl ;  but  survive,  that  then  they  should  transfer  to  her  or  to  her  as- 
should  signs/  The  settlement  in  Richards  v.  Chambers,^  would 
BurTive,  have  the  same  eiTect.  In  that  case,  the  trust  was  for  the 
transftr  to  separate  use  of  the  wife  for  her  life,  and  if  she  should  sur- 
lier and  vive  her  husband,  then  to  her  absolutely  ;  but  if  she  should 
nigQf,  pre-  die  in  his  lifetime,  then  to  such  persons  as  she  by  deed  or 
Ir'^^ib  ^^^^  should  appoiift,  and  in  default  of  appointment,  to  her 
during  CO-  executors  and  administrators.  There  was  a  part  of  the  pro- 
verture,  perty  in  court  in  trust  in  this  cause,  and  husband  and  wife 
A  limlta-  applied  by  petition  to  have  it  transferred  to  them.  She 
parate  use  bad  eiEecuted  an  appointment  in  her  hnsband*s  favour,  and 
Md^'ehe  having  been  examined  de  bene  esse^  expressed  her  consent 
phottld  and  desire  that  the  prayer  of  the  petition  should  be  com- 
ber^huL  plied  with  ;  but  the  petition  was  dismissed,  his  Honour 
band,  tbflik  saying,  that  the  wife  could  not  give  up,  in  the  lifetime  of  her 
volutely ;  husband,  the  contingent  interest  which  while  sui  juris  she  bad 
Bh^ufd"^  secured  to  herself  in  the  event  of  her  surviving  him,  Lee 
in  btffiife-  v»  Mvggeridge^  is  a  case  of  the  same  class  ;  for  there  the 

aoBordinff"  ^^"^^  ^*®  *^  *®  separate  use  of  the  wife  for  the  joint  lives 
to  herap.  of  herself  and  her  husband,  and  from  the  death  of  the 
bydeedor  husband,  incase  sh^  should  survive  him,  to  her  heirs  or 

d  See  Sir  W.  Grantee  Judgment        e  10  Vee.  580. 
in  Anderson  y.  Datyson,  15  Vav.        f  1  Vee,  Sc  Beam,  118^ 
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assigns,  with  a  power  to  her  to  appoint  by  will   if  she  wii],  and 
should  die  in  hef  husband's  lifetime  5  and  in  default  thereof,  2'^*^*iit- 

then  over.  meat,  to 

her  execu-* 
ion  and  adminifltratora,  prevents  a  diepbsition  daring  covetlore.  A  limitation  for  se* 
parate  uie  of  wife  during  joint  lives  of  herself  and  her  husband,  and  from  the  death  of 
husband,  in  case  she  should  soifvive,  to  her  heirs  and  assigns,  with  a  power  to  her  to  ap« 
point  by  will,  if  she  should  die  in  his  lifetime,  and  in  default  thereof,  then  over,  pr^f 
vents  a  disposition  during  coverture. 

The  son  of  Mrs.  Muggeridge  by  a  forqlel*  husband,  be** 
ing  in  embarrassed  circumstances,  she,  in  order  to  in- 
duce his  father-in-law,  the  plaintiff,  to  relieve  him,  pro« 
posed  by  letter  to  become  security  to  the  extent  of  3000/*, 
by  a  bond  payable  at  her  death.  The  plaintiff,  accord« 
ingly,  lent  the  money  to  her  son,  and  Mrs.  Mu^eridge^ 
by  her  bond  dated  the  4th  August,  1799,  became  bound 
to  the  plaintiff,  with  condition  that  the  heirs,  executors,  or 
administrators  of  Mrs.  Muggeridge,  should,  within  sit 
months  after  her  decease,  pay  to  the  plaintiff  1919/.  19^. 
with  such  part  of  the  interest  as  Joseph  Hiller  (her  son) 
should  omit  to  pay,  it  being  agreed  that  he  should  pay  the 
interest  half  yearly.  Hiller  having  neglected  to  pay  the 
interest,  the  plaintiff,  in  1 804,  wrote  to  Mrs.  Muggeridge 
requesting  payment  of  the  arrears,  to  which  she,  after  her 
husband's  death,  returned  an  answer,  stating,  that  it  was 
not  in  her  power  to  pay  the  bond  off,  and  that  it  would  be 
settled  by  her  executors.  Mrs.  Muggeridge  died  in  1811« 
The  bill  was  filed  by  the  obligee  of  the  bond  against  the 
devisee  and  executors  of  Mrs.  Muggeridge,  praying  that  it 
might  be  declared  a  charge  on,  and  be  paid  out  of,  her  sepa- 
rate estate* 

His  Honour  dismissed  the  bill  on  the  authority  of  Richards 
v.  Chambersjf  observing,  that  the  express  provision  that,  in 
the  event  of  the  wife  surviving,  the  property  should  be  ab- 
solutely hers,  implied  an  exclusion  of  a  power  of  so  ap- 
pointing it  during  the  Coverture.  His  Honour  also  said^ 
that  if  she  had  done  any  thing  that  sets  up  the  bond,  or 
there  had  been  a  new  contract,  her  assets  would  be  liablCf 
but  that  he  could  not  now  decree  an  account  against  then** 

g  10Ve6.680. 
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CHAP.  Vll. 

OT  THB  DISPOSITION  BY  MARRIED  WOMEN  OF  THEIR  SEPARATE 
PROPERTY,  WHICH  B^S  BEEN  LIMITED  TO  THEM  WITHOUT 
ANY  EXPRESS  POWER  TO  APPOINT. 

The  decisions  on  the  subject  of  trusts  for  the  separate 
use  of  married  women,  with  a  power  of  disposition  annex- 
ed in  a  prescribed  form,  and  where  such   power  is  given 
without  any  restriction  as  to  the  form  of  the  appointment, 
have  been  stated  in  the  last  two  chapters*  There  is  another 
class  of  cases  relating  to  trusts  for  separate  use,  where  no 
power  of  disposition  has  been  expressly  given,  which  shall 
be  the  subject  of  the  present  chapter.     And  it  is  now  well 
settled,  that  when  a  feme  coveri  has  a  separate  estate,  she 
inajr  dispose  of  it,  in  any  form,  to  the  extent  of  her  interest 
in  it,  though  no  power  of  appointment  be  given  to  her,  pro- 
vided the  instrument  containing  the  trust  has  no  express 
words  of  restriction  in  it. 
Mftrried  ,       In    Fettiplace    v.    Gorges^^  the  question  was,  whether, 
wblnn  pe!^  where  a  feme  coveri  has  a  personal  estate  to  her  separate 
80B&1    68-  use,  without  any  power  of  appointment  being  given  to  her, 
mited   for  ^^^  could  dispose  of  it  by  will  ?     The  facts  were  these : 
leparaie      Mrs.    Fettiplace,  having    two    sums  amounting  to  2900/. 
oat  AD  ex-  vested  m  trustees  to  her  separate  use  without  any  power 
STof^^  of  appointment,  bequeathed   them    to    her  niece,  Diana 
poatioo.      Gorges.     The  plaintiff,  Fettiplace,  the  husband  of  testa- 
^      ^  trix,  claimed  these  sums,  in  a  bill  filed  against  the  legatee, 
v^*  It  was  contended  for  the  plaintiff,  that  his  wife  had  no 

power  of  disposing  of  this  money  by  will,  although  she 
might  have  done  so  by  any  act  in  her  lifetime  ;  but  that 
where  it  remained  her  property  at  her  death,  it  was  the 
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common  right  of  the  husband  thAi  he  should  enjoy  it :  for 
that  being  given  to  her  separate  use  merelj,  nothing  more 
could  be  inferred,  ihan  that  it  should  not  be  subject  to  his 
debts.  But  the  court  held,  that,  from  the  moment  a  mar* 
ried  woman  takes  property  to  her  separate  use,  she  has 
the  sole  and  separate  right  to  dispose  ef  it,  and  also  of  the 
savings  out  of  it. 

In  Rich  V.  Cockel^  too,  where  the  instrument  had  only  Married 
expressed  a  trust  for  her  separate  use,  without  adding  any  hav^ff  ae- 
(lower  of  disposition  by  deed,  will,  or  other  writing.  Lord  pwate  es* 
Eldon  said,  that  the  nature  of  that  interest  was  now  well  dispofle 
settled,  that  the  trust  being  for  her  separate  use,  she  should  ^  ^'^ 
be  enabled  to  dispose  of  it  by  will,  if  she  thought  proper,  power  of 
as  incident  to  such  an  interest,  though  a  will  was  not  ^^'^ 
alluded  to.     And  although  a  married  woman  cannot,  in  the  expresdy 
contemplation  of  law,  make  a  valid  will,  however,  if  she  ^J^ 
executes  an  instrument  purporting  to  be  a  will  of  her  win  of 
separate  property,  a  court  of  equity  will  treat  it  as  a  will,  "oame^i 
and  require  it  to  be  proved  in  the  Ecclesiastical  Court  when 
before  it  will  pronounce  upon  it,  and  the  Ecclesiastical  ^^^pf. 
Court  will  grant  probate  of  it  without  the  assent  of  the  rate  pro- 
husband  ;  yet,  if  the  will  bad  been  made  by  her  in  execution  ^xJoFit' 
of  a  power,  and  not  by  virtue  of  her  separate  property,  will  be 
probate  of  it  could  not  be  granted,  unless  the  husband  be  wiUiout 
first   examined  as  to   his  consent.®      So,  in  Wagstaff  v,  J^gJ^*j*^^ 
Smithj^  it  was  held,  that  a  trust  to  the  separate  use  of  a 
married  woman,  without  any  power  given  to  her  to  appoint,  will  not  be 
enabled  her  to  assign  her  separate  estate  to  secure  an  ^.°^  ^^ 
annuity  jointly  with  h^r  husband.      The  trust  was  created  married 
by  will,  and  the  words  of  it  were  :    "  to  permit  and  suffer  ^iJ^out 
my  dear  sister  Sarah  Roberts  to  take  or  receive  the  interest  consent  of 
or  dividends  of  750/.  to  her  own  use  during  her  life,  inde-  made  in' 
pendent  of  her  husband  Daniel  Roberts,  or  of  any  future  execution 
husband  she  may  hereafter  marry.''    After  the  death  of  the 
testator,  Roberts  and  his  wife  agreed  to  grant  an  ^mnoity  ing^pa-^' 

b  9  Vet.  369.  Ross  v.  Ewer,  3  Atk.  160.     Rich 

0  Henly  v.  Philipi,  2  Atk,  49.      v.  Cockel,  9  Vee.  380. 
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rate  estate  to  the   plaintiff  during  the   life  of  Sarah,   for  securing 
express      which  Daniel  Roberts  gave  his  bond  and  warrant  of  attorney^ 
power  to     guj  Sarah  agreed  to  assign  her  life  interest  for  the  same 
it,  may  as-  purpose.     An  indenture  of  assignment  was  accordingly  ex- 
^uritv"  *  ccuted,  but  the  trustee  refused  to  pay  the  dividends,  for 
f6r  an  an-  which  a  bill  was  filed  against  him,  and  against  Roberts 
granted  by  ^^^  ^is  wife.     Roberts  and  wife,  by  their  answer,  did  not 
her  bus-     refuse,   but  Smith  the  trustee  did,  on   the  ground  that 
Mrs,  Roberts  was  a  ftmt  covert.     For  the  defendants,  Ro- 
berts and  wife,  it  was  contended,  that  the  direction  to  per- 
mit her  to  take  the  interest  and  dividends  during  her  life, 
she  not  having  a  power  of  appointment,  did  not  imply  a 
power  to  assign  them,  but  rather  that  she  should  take  them 
from  time  to  time  as  they  should  become  due.     The  Master 
of  the  Rolls  said,  that  the  only  question  in  the  case  was, 
whether  Mrs.  Roberts  had  the  absolute  property'  in  the 
dividends  duridg  her  life  to  her  separate  use  ?     If  she  had) 
then  she  bad  a  right  to  make  any  disposition  of  them  th^t 
she  thought  fit.     That  there  were  many  cases  in  which  the 
question  was,  whether  the  absolute  property,  including  a 
power  of  disposition,  was  intended  to  be  given,  or  whether 
it  was  a  personal  gift  without  a  power  of  disposition  ?    That^ 
when  the  Court  has  seen  that  it  was  the  intention  to  limit 
merely  a  personal  gift  without  any  such  power,  there  it  has 
said,  that  such  condition  might  be  imposed,  and  that  it 
would  not  render  effectual  an  interest  inconsistent  with  that 
'^^Oi  ^^^  condition.     And  his  Honour  mentioned  the  case  of  Hovey 
Words  •*  to  V.  Blakeman^  (which  was  heard  before  him  on  a  petition,) 

SS^  '"ds    ^^^^^  ^^  ^^^^^  ^^^  ^^  P^  ^^^  rents,  profits,  and  interest 

of  feme  CO-  to  arise  from  the  fourth  part  of  the  residue,  in  equal  di- 

^!l^^f^     visions,  into  the  respective  proper  hands  of  the  testator's 

^^*  two  sisters,  so  long  as  they  should  live,  the  same  to  be  to 

their  separate  use.    He  said,  that  he  dismissed  the  petition 

of  annuitant  under  a  grant  from  one  of  the  sisters,  thinking 

that,  as.  the  trust  was  expressed,  it  was  not  intended  to 

give  an  absolute  property  to  them,  so  as  to  give  a  power 

of  disposition  ;  but  that  it  was  a  personal  bequest  to  them, 

to  be  paid  into  their  respective  proper  hands.      But  the 
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present  case,  he  said,  was  very  difTerent ;  that  here  were 
no  words  of  control  or  restriction.  That  the  trustees  are 
not  even  '^  to  pay,''  from  time  to  time,  into  her  hands  upon 
her  receipt,  but  she  is  "  to  receive,''  the  very  words  to  give 
an  absolute  property.  That  if  land  were  given  to  trustees 
in  these  terms,  it  would  be  an  use  executed.  His  Honour 
accordingly  decreed  as  the  bill  prayed. 

Indeed,  Lord  Hardwicke  does  not  seem  to  have  inferred  ^^^^^^ 
the  same  meaning  from  the  words  ^'  to  pay,"  that  Sir  u  to  pay" 
William  Grant  did  in  Hove}/  v.  Blakemanj^  for,  in  Caverly  J?;^*JJJ.^ 
V.  Dudley ^^  where  the  same  words  occurred  in  a  bequest  parateiue. 
to  a-  married  woman,  his  Lordship  thought  the  testatrix 
intended  to  restrain  the  legatee  from  anticipating  the  pro- 
duce  of  her  separate  estate,  but  that  these  words  were  not 
strong  enough  for  that  purpose,  and  that  language  expres- 
sive of  that  intent  ought  to  have  been  introduced.  There, 
Lady  Catherine  Howard,  by  her  will,  gave  the  residue  of 
her  estate,  real  and  personal,  to  Mr.  Biscoe,  in  trust- to  pay 
the  produce  to  the  defendant.  Lady  Dudley,  for  life,  for  her 
separate  use,  exclusive  of  her  husband,  with  remainder 
over.  Lady  Dudley,  after  the  death  of  the  testatrix,  want- 
ing money,  by  deed  of  appointment,  in  consideration  of  1 30/. 
paid  by  the  plaintiff,  granted  him  an  annuity  of  20/.  during 
her  life.  The  trustee  refused  to  pay  the  annuity  to  the 
plaintiff,  alleging,  that  by  the  will,  the  produce  of  Lady 
Howard's  estate  was  to  be  paid  to  Lady  Dudley  herself, 
and  to  no  other  person.  The  bill  was  filed  by  the  an- 
nuitant,'praying  that  the  arrears  should  be  secured,  and 
that  the  trustee  should  be  restrained  from  making  future 
payments  to  Lady  Dudley.  Lord  Hardwicke  said,  '^  I 
am  of  opinion,  it  was  not  the  intention  of  the  testatrix  that 
Lady  Dudley  should  anticipate  the  produce  of  her  estate  by 
raising  money  upon  it,  and  words  should  have  been  thrown 
in  to  restrain  her  from  doing  it ;  but  as  there  are  no  such 
words,  she  might  contract  for  raising  a  sum  of  money  by 
way  of  loan,  but  not  by  way  of  annuity  for  her  own  life,  as 

e  Cited  in  WagsUff  v.  Smith.  9  Yes.  530.  f  3  Atk.  541 . 
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it  18  too  .large  an  anticipatioa*     His  Lordship,  thereforoi 
,  gave  Lady  Dudiej  leaTe  to  redeem  the  annuitj  out  of  the 
produce,  though  made  irredeemable. 

In  this  case,  Lord  Uardwicke  is  of  the  same  opinion  with 
Sir  William  Grant,  that  a  trust  ^^  to  pay"'  into  the  hands  of 
a/eme  covert^  for  her  sole  use,  do  not  ^»ve  her  absolute  pro* 
perty,  his  Lordship  thinking,  that  they  intimated  an  inten'* 
tion  in  the  person  using  them,  that  she  should  not  anticipate 
the  income  ;  but,  then,  he  so  far  differed  from  his  Honour, 
as  to  be  of  opinion,  that  the  words  do  not  amount  to  a  total 
restriction,  and,  therefore,  he,  allowed  her  to  raise  money 
by  way  of  loan,  though  not  by  way  of  annuity.  Now,  it  is 
to.be  supposed,  Ihat  if  the  testatrix  intended  to  restrain  an 
anticipation  of  income  by  way  of  annuity,  her  restriction 
would  have  extended  to  a  loan  also ;  and,  therefore,  it  seems 
strange,  that  the  legatee  shi»uld  be  allowed  to  anticipate  in 
one  way,  and  not  in  the  other.  Indeed,  Lord  Eldon  seems 
to  attach  no  great  weight  to  this  cat^e  ;  lor,  in  bis  Judgment, 
in-  J<mc8  V.  Harris^^  he  says  of  it,  ''  As  to  Cavtrlty  v. 
Dudley^  if  I  am  to  decide  on  such  grounds,  1  may  decide 
just  what  I  please.  The  Lord  Chancellor  appears  to  have 
altered  the  contract  against  the  very  principle  he  states  as 
the  principle  of  the  judgment,  and  made  the  plaintiff  take 
the  benefit  of  a  contract  which  he  neither  intended  nor  had 
entered  into,  but  which  the  Court  says  should  have  been 
the  only  contract.     I  disclaim  any  such  power*'' 

It  would  appear,  from  the  language  of  Sir  William  Grant, 
in  the  above  case  of  ffagstaff  v.  Smith^^  that  a  trust  to  the 
separate  use  of  a  married  woman,  without  a  power  of  dis- 
position expressed,  does  not,  in  itself,  imply  an  intention 
that  she  should  not  have  the  absolute  property,  but  that  the 
intention  of  the  person  creating  the  trust  is  to  be  collected 
from  the  terms  used  in  pointing  out  the  mode  in  which  the 
M  to  wf*  ^^^'^  ^^  ^^  ^^  discharged,  if  any  such  be  introduced.     If  the 
into  ihe      trust  be  "  to  pay"  into  the  hands  of  the  feme  covert^  thisj 
a    xn&r-    bis  Honour  thought,  would  be  a  restriction  on  her  power  of 
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alienation  ;>  but  if  she  were  to  "receive,'*  this  amounts  to  an  ri«d  wo- 
intimation  that  she  shall  have  an  uncontrolled  power  over  ^toVr* 
the  gift.  However,  it  is  apprehended  that  at  the  present  ™**  .^^ '® 
day  it  would  make  no  difference  in  the  extent  of  a  married  for  her  se* 
woman's  power  in  the  disposition  of  her  separate  property,  J^JiJJJlV*"** 
whether  the  trust  be  expressed  to  be  "  to  pay"  into  her  empower* 
hands,  or  "  to  permit  and  suffer  her  to  receive,"  and  that  p^e^ftto 
either  phrase  would  confer  the  free  power  of  disposal  upon  fundairfitf 
her.i  P^''*^- 

And  accordingly  there  is  a  subsequent  decision  by  his 
Honour  'Sir  William  Grant  on  the  very  same  words,  "  to 
pay"  into  the  hands  of  Sifeme  covert  for  separate  use,  which, 
contrary  to  Hovey  v.  Bldkeman,  gives  the  absolute  property 
to  the  cestui  que  trust.  That  is  the  case  of  Sturges,  v.  Corp\^ 
where  it  was  held  that  a/etne  covert  was  to  be  considered  a 
feme  sole  with  respect  to  her  reversionary  property  settled  to  . 
her  separate  use,  as  well  as.  to  her  property  in  possession, 
although  no  power  of  appointment  was  given  by  the  instru- 
ment creating  the  trust.  In  this  case,  4000/.  was  vested  in 
trustees,  in  trust  to  pay  the  dividend  to  Anne  Sturges  and 
her  assigns,  during  her  life,  as  the  same  should  from  time 
.  to  tiine  become  payable;  and  after  her  decease  in  trust  '^  to 
pay"  and  apply  the  dividends  and  annual  profits  into  the 
proper  bands  of  Martha  Sturges,  (the  married  woman,)  for 
her  sole  and  separate  use,  for  and  during  the  term  of  her 
natural  life,  and  not  to  be  subject  to  the  debts,  control,  or 
engagements  of  her  husband,  and  for  which  the  receipt  of 
Martha  Sturges  alone,  notwithstanding  her  coverture, 
should  be  a  good  and  sufficient  discharge-,  and  from  and 
after  the  deaths  of  Anne  and  Martha,  then  to  transfer  the 
said  sum,  and  all  dividends  and  proceeds,  to  Joseph  Sturges 
the  younger.  Joseph  Sturges  the  elder,  tlic  husband  of 
Martha,  purchased  from  his  son  Joseph  the  younger  his 
reversionary  interest  in  this  sum  of  money,  and  then  Joseph 
the  elder  and  Martha  his  wife  put  up  their  reversionary 
interests  in  it  to  sale  by  auction^  Anne  Sturges  being  still 
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alive.     The   defendant  was  declared  the  purchaser,  but 
he  refused  to  complete  the  purchase,  and  on  a  bill  being 
filed  against  him,  praying  a  specific  performance,  he  ob- 
jected by  his  answer  that  a  proper  assignment  of  the  rever- 
sion could  not  be  made  without  the  private  examination  of 
Martha  Sturges,  who  was  a  married  woman,  and  who  ought 
Extmina-  to  give  her  consent  to  the  assign'ment  in  Court.     But  his 
feme  co-     Honour  held,  that  where  property  is  settled  to  the  separate 
vert  not      use  of  a  married  woman,  examination  is  not  necessary  ;  that 
to  enable     IS  only  of  use.  to  part  with  an  equity.     That  the  principle 
^^^P*'*  is,  that  as  to  that  property,  she  is  a  feme  sole^  and  has  a 
rate  pro-     disposing  power,  as  such,  as  much  over  her  reversionary 
^^y*         interest  as  over  her  interest  in  possession.'    And  this  case 
not  only  decided  that  a  married  woman  can  alienate  her 
separate  estate  without  any  express  authority  having  been 
given  to  her  for  that  purpose,  but  it  also  establishes  that  an 
appointment  of  it  by  her  is  valid,  without  any  consent  or- 
^   examination  in  Court;  although  Sir  Thomas  Sewell  would 
never  sufier  a  transfer  to  be  made  by  the  trustees  of  a  mar- 
ried woman  without  an  examination,*^  and  Lord  Thurlow 
had  some  difficulty  upon  the  subject.' 
Wife  hav-       So  in  Brown  v.  Like^^  it  was  held,  that  a  feme  covert  to 
rafe'effiate  ^^^^  stock  had  been  bequeathed  for  her  separate  use  du- 
withoutan  ring  her  life,  might  grant  an  annuity  out  of  it  for  that  period, 
poweroP     though  no  power  of  appointment  was  expressly  reserved  to 
appoint-      her.     The  trust  was  "  to  permit  and  suffer"  his  niece,  Anne 
grantan      Webster,  to  receive  atid  take  the  residue  afterpayment  of 
annuity       ^^    annuity   to   Elizabeth   Coleman,  and   from  and  after 

out  of  it.  •' 

Elizabeth  Coleman's  death,  then  the  whole  of  the  interest, 
dividends,  and  proceeds  of  the  capital  sum  of  2100/.  during 
the  life  of  the  said  Sarah  Webster,  for  her  sole,  use  and 
benefit,  notwithstanding  any  husband  she  might  happen 
to  marry,  and  to  pay  the  same  into  her  own  proper  hands^ 
for  her  own  use  and  benefit,  making  her  receipt  a  sufficient 
discharge,  and  declaring  that  no  part  should  be  liable  to 
her  husband's  debts.     Sarah  Webster  married  Alexander 
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Elder,  and  joined  him  in  granting  an  annuity  of  20L  out  of  i 

her  separate  property.  A  bill  was  filed  against  the  trus- 
tees, praying  that  they  might  be  obliged  to  pay  the  plaintiff, 
Brown,  20/.  per  annum  out  of  the  dividends  of  the  stock 
vested  in  them  during  her  life.  One  of  the  questions  iti 
the  case  was,  whether  Mrs.  Elder  had  a  sweeping  power  of 
appointment ;  but  it  was  given  up  without  argument^.and  , 

admitted  that  she  had. 

Essex  V.  Atkins^  established  the  grant  of  an  arinuity  by     Grant  of 
a  married  woman  out  of  separate  property  bequeathed  to  ^^meco-'*^ 
her  before  marriage,  not  subject  to  the  debts  or  engage-  yert,  hav- 
ments  of  any  after-taken  husband,  where  no  power  of  ap-  iateeatote] 
pointment  was  given.     It  appeared  in  the  case,  that  the  ^^o"* 
trustee  had  given  notice  to  the  plaintiir  previous  to  his  pur-  power  of 
chase  of  the  annuity,  that  he  never  would  pay  it ;  however,  ^^||,7"Va- 
his  Honour  held,  that  the  consent  of  the  trustees  was  not  IM. 
necessary  to  the  validity  of  a  disposition  of  her  separate 
property  by  a/cmc  coverl,  unless  it  be  required  by  the  in- 
strument giving  that  property  to  her,  and  he  confirmed  the 
grant  of  the  annuity  by  Mrs.  Atkins,  on  the  principle  that 
she  was  a/c  wc  sole  as  to  such  estate.     In  Dalbiac  v.  Dalbiac^^ 
where  the  trust  was  to  a  feme  co-gerl,  for  her  separate  use, 
without  a  power  of   appointment,  and  after  her  decease 
to  her  children  by  her  then  husband,  and,  if  no  children, 
then  to  her  executors    and    administrators,  she  executed 
a  bond  for  the  debt   of  her  husband,  and,  also,  a  deed, 
declaring,  that  her  trustees  should  stand  possessed  of  her 
separate  property,  in  trust  during    her    life,  to    pay  the 
interest  of  the  sum  secured  by  her  bond.     These  instru- 
ments were  decreed  to  be  delivered  up,  on  a  bill  having 
been  filed  by  her  against  the  trustees  for  that  purpose. 
However,  this  decree  was  not  pronounced  on  the  ground 
that  Mrs.  Dalbiac  was  not  competent  to  execute  these  in- 
struments, but  because  it  was  proved  in  the  cause,  that  one 
of  the  trustees  had  misconducted  himself,  and  that  she  had 
been  unduly  prevailed  on  to  give  these  securities.     It  ap- 
peared, that  the  trustees,  in  whom  the  stock  had  been  in 
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the  first  instance  vested  in  trust  to  pay  the  plaintiff  the  inte- 
rest for  her  life,  having  refused  to  pay  to  the  defendant, 
Dalbiac,  the  interest  of  a  sum  of  nnoney  due  to  him  by  the 
plaintiff'^  husband,  a  bill  was  filed  to  remove  them,  and  to 
appoint  new  ones,  on  which  occasion  the  defendant  pro- 
cured himself  to  be  nominated,  suppressing  the  fact  that  he 
was  a  creditor.  After  he  was  so  appointed  a  trustee,  Mrs. 
Dalbiac,  the  plaintiff^  executed  these  instruments,  the  other 
trustee  not  having  been  consulted.  In  his  answer  to  the 
present  bill,  the  defendant  admitted,  that  his  object  in  be- 
^  •   coming  trustee  was  to  be  the  better  able  to  repay  himself. 

And  his  Honour  thought  that,  upon  established  principles, 
the  defendant  could  not,  after  having  suppressed  the  fact  of 
his  being  a  creditor,  revert  back  to  that' character,  and  set 
up  the  debt  which  he  had  suppressed. 

There  are,  however,  two  cases  of  trusts  t6  the  separate 
use  of  married  women,  to  whom  no  power  of  appointment 
was  given,  and  in  which  it  was  decreed,  that  appointments 
made  by  them  could  not  be  enforced.  The  cases  are, 
Whistler  v.  J^ezoman^^  and  Mores  v.^Hmsh."^  In  the  for- 
mer case,  by  settlement  previous  to  the  marriage  of  John 
Whistler  and  Deborah  Williams,  it  was  declared  that  the 
sum  of  1200/.  ^iper  cent,  bank  annuities,  the  property  of 
Deborah  Williams,  which  had  been  transferred  to  certain 
trustees,  should  stand,  remain,  and  be  in  their  name,  for  the 
purposes  following,  in  trust  for  Deborah  until  her  marriage, 
and  from  the  marriage,  then  in  trust;  that  the  said  trustees, 
and  the  survivor  of  them,  should,  from  time  to  time,  receive 
and  take  the  interest,  dividends,  and  profits  thereof,  and  of 
every  part  thereof,  as  the  same  should  become  due  and 
payable,  and  pay  the  same  into  the  hands  of  her,  Deborah 
Whistler,  for  and  during  her  natural  life,  for  her  own  sole, 
separate,  personal,  and  peculiar  use,  so  that  the  same  should 
not  be  subject  or  liable  to  the  debts,  en^gemeots,  disposi- 
tion, or  control  of  the  said  John  Whistler,  during  her 
then  intended  coverture,  but  that  the  receipt  alone  of  the 
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said  Deborah  should^  notwithstanding  her  said  coverturei 
be  a  sufficient  dischai^e  for  the  same.  There  was  also^a 
life-interest  giveti  to  John  Whistler  after  the  death  of 
Deborah,  with  a  power  to  her  to  appoint  amongst  the 
children  of  the  fnarriage  in  such  shares  as  she  should  think 
fit,  but  no  power  was  giveti  to  her  to  dispose  of  her  life 
estate.  After  the  marriage,  the  trustees  sold  out  the  bank 
annuities  at  the  importunity  of  husband  ^nd  wife,  and  paid 
the  money  produced  by  the  sale  to  the  husband,  who,  in  a 
few  years  afterwards,  died  insolvent.  It  was  also  proved 
in  the  cause,  that  the  trustees,  before  they  would  sell,  had 
taken  a  bond  of  indemnity  from  the  husband,  to  which 
his  wife  was  a  subscribing  witness,  and  with  the  object  of 
which  she  was  well  acquainted.  After  the  death  of  Whistler, 
the  trustees  replaced  the  stock,  by  purchasing  1 200/.  S  per 
cent*  bank  annuities,  the  stock,  in  which  the  trust  fund 

m 

was  formerly  invested,  having  been  reduced  ;  the  bill  was 
filed  by  the  widow  and  children  against  one  of  the  trustees, 
and  the  representatives  of  the  other,  praying  that  the 
amount  of  the  dividends  upon  the  1200/.  bank  annuities 
from  the  time  the  trustees  had  transferred  the  same,  and 
that  the  1200/.  bank  annuities,  purchased  by  the  said 
trustees  to  replace  the  said  trust  annuities,^  may  be  trans- 
ferred to  the  Accountant-General  upon  the  trusts  of  the 
settlement.  The  defendants  submitted  that  ^e  wife  was 
not  entitled  to  call  for  the  dividends^  as  the  stoqk  was  sold 
out  at  her  instance  and  request,  and  by  her  consent  and 
direction,  which  she*  was  competent  to  give,  the  divideflds 
being  to  her  separate  use.  As  to  the  dividends  due.since 
the  repurchase,  they  were  claimed  by  the  executors  of  one 
of  the  trustees  during  the  life  of  Deborah  Whistler,  to  re- 
imburse his  estate  for  what  he  had  paid,  and  was  liable  to 
pay,  on  account  oi  this  repurchase.  It  was  referred  tB  the 
Master  to  inquire  and  report  upon  what  authority  the 
hank,  annuities,  had  been  sold  ;  and  be  reported,  that  the 
plaintiff  and  her  husband  had  frequently  applied  to  the 
trustees  to  let  the  husband  have  the  money  for  his  advance- 
ment in  trade.     However,  it  was  decreed  that  they  should 
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pay  her  the  dividends  from  the  time  of  her  husb'and^s  death. 
The  Lord  ChaiKrellor,  Lord  Rosslyn,  distinguishing  this 
case  from  those. others  which  had  been  decided  on  the  same 
subject,  bj  sajing,  that,  in  the  present  case,  the  plaintifT 
was  the  wife  coniplaining  of  the  conduct  of  her  trustees', 
which  his  Lordship  considered  as  contrary  to  their  duty  ; 
that  in  all  the  other  cases  the  trustees  had  been  passive, 
but  that  in  this  they  had  been  active,  and  had  taken  a  mo*$t 
mischievous  part.     In  Mores  v.  Huish,^  freehold  estates  were 
vested  in  trustees  upon  trust  to  receive  and  take  the  rents, 
issues,  and  profits,  yearly,  and  every  year,  and  pay, the  same, 
when  and  as  they  were  received,  unto  Anne,  the  wife  of 
Thomas  Taylor,  or  otherwise  in  their  discretion^  to  permit 
her  to  receive  the  same,  and  her  assigns^  for  and  during  her 
natural  life,  to  and  for  her  sole  use  and  benefit,  notwith- 
standing her  then  present,  or  any  future  coverture,  her 
receipt  a4one  to  be  a  good  and  sufficient  discharge  for  the 
same,  to  the  intent  and  purpose  tl>at  the  same  should  not 
be  subject  or  liable  to  the  control,  debts,  or  engagements 
of  her  then  or  any  future  husband,  but  to  be  solely/  at  her 
awn  disposal  ;  and  from  and  after  her  decease,  then  to  her 
husband  and  his  assigns,  wrth  remainder  amongst  the  issue 
of  the  marriage,  and  in  default  of  ifesue,*  then  to  the  sur- 
vivor of  husband  and  wife.      Taylor  and  his  wife  granted 
an  annuity  of  451.  to  the  plaintiff  Mores,  secured  upon  the 
said  estates  for  the  lives  of  Taylor  and  his  wife,  and  the 
survivor,  in  consideration  of  300/.     Previous  to  the  execu- 
tion of  the  deeds,  the  solicitor  for  the  plaintiff  wrote  to  one 
of  the  trustees  to  know  if  Taylor  and  his  wife  could  secure 
this  annuity,  to  which  the  other  trustee,  viz.  Huish,  the  de- 
fendant, answered  (his  co-trustee  being  dead)  that  Taylor 
and  his  wife  could  give  no  security  ;  that  Taylor  was  idle 
and  Extravagant ;   that  if  he  was  possessed  of  the  whole 
fortune,  his  wife  and  children  would  soon  come  to  the 
parish  ; '  and  that  he  (Huish)  would  never  consent  to  any 
alienation  of  any  part  of  this  separate  estate.     However, 
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the  plaintiff  copcluded  the  purchase,  notwithstanding  tbit 
caution  from  the  trustee ;  and  the  defendant,  Huish,  aft^ 
warda  refusing  to  pay  the  first  quarter  of  the  annuity,  the 
plaintiff  filed  his  bill  against  the  trustee,  and  Taylor  and 
his  wifci  praying  that  the  annuity  may  be  made  good  out  of 
the  rents  and  profits.  It  was.  insisted  for  the  defendants, 
that  their  security  could  not  be  eoforced.  His  Lordship 
expressed  great  doubt  whether  a  trust  to  pay  to  the  sepa- 
rate use  of  a  married  woman,  rents  and  profits,  from  time 
to  time,  is  a  trust  to  pay  by  anticipation.  The  counsel  for 
the  plaintiff  relied  on  Pybus  v.  Smith,'  and  Ellis  v.  Atkvn' 
souj^  and  observed,  that  the  words  '*  from  time  to  time,^' 
do  not  occur  in  this  case.  The  bill,  however,  was  dismissed, 
with  costs.  The  Lord  Chancellor  said,  that  in  Whistler  v. 
Newman,^  he  had  mad^e  the  trustees  answer  for' a  breach  of 
trust,  the  subject  being  the  interest  of  the  wife  for  life ;  that 
the  difference  between  Pybus  v.  Smith  and  the  other  cases, 
compared  with  the  present  case,  is,  that  in  those  the  wife 
had  a  power  of  appointment,  but  this  is  a  mere  trust  to  re* 
ceive  the  rents  and  profits,  and  pay  them,  from  time  to 
time,  to  the  separate  use  of  the  wife.  Thsit  he  must  ap- 
plaud the  trustees,  instead  of  condemning  them,  for  not  - 
doing  that,  which,  if  they  had  done,  would  have  involved 
them  in  a  breach  of  trust. 

These  two  decisions  are  quite  contrary  to  the  coqrse  of 
the  authorities  which  were  previous  to  them,  and,  accord- 
ingly, they  have  been  overruled  by  the  cases  of  Wagstaffy. 
Smithy"  Sturges  v.  Corp;"  Essex  v.  Atkins^  and  the  other 
subsequent  cases,  where  it  has  been  decided,  that  a  trust  to 
the  separate  use  of  a  married  woman,  without  a  power  of 
appointment,  gives  her  the  absolute  property  in  the  sub- 
ject of  the  trust,  so  long  as  her  interest  therein  continues. 
Indeed,  so  far  as  Lord  Rosslyn  was  influenced  in  deciding  The  words 
Whistler  v.  J^evoman.  and  Mores  y.  Huish.  by  the  absence  **  ■®P*'*^ 

B  3  Br.  C.  C.  340.     1  Ves.  jun.  ▼  9  Veg.  920. 

189.  w  15  Ves.  19a 

t  3  Br.  C.  C.  347.  in  a  note.  x  14  Vee.  54^ 
u4Vef.l29. 


3^  9W  DISPOSITION  or  PROFBETr  BY  MARRIED  WOMEN 

a  power  of  of  express  powers  of  appointment  to  the  ftme  covMs^  that 
^^^^  giound  has  been  disregarded  altogether  in  everj  sneceed- 
ing  case  upon  the  subject,  the  C^urt  holding,  that  the  words 
^'  separate  use'^  implji  from  their  nature,  a  power  of  ap- 
pointment. Even  where  the  trustee. had  purchased  the 
wife's  life  separate  estate  in  the  name  of  a  third  person, 
and  had  misconducted  himself  grossly  with  respect  to  other 
objects  of  his  trust,  Lord  Eldon  held,  that  a  sale  by  her,  to 
him,  to  pay  a  debt  due  to  him  by  her  husband,  was  valid, 
and  refused  to  relieve  her ;  and  on  this  ground,  that  in  that 
court  she  was  a  feme  sole  as  to  her  separate  estate,  and 
might  dispose  of  it  to  whom,  and  as  she  thought  proper  ;• 
and  that  the  circumstance  of  the  trustee  having  joifaed  in 
the  conveyance,  could  not  have  rendered  it  less  valid,  as  the 
Court  would  have  ordered  him  to  do  so  at  her  desire,  if 
he  had  refused.^  And  the  improvidence  of  the  act  by  the 
wife,  with  respect  to  this  kind  of  property,  will  not  affect 
the  validity  of  the  transaction  in  which  she  disposes  of  it ; 
as  in  Essex  v.  Atkins ^^  where,  though  the  purchaser  from 
the  wife  had  notice  from  the  trustees  that  the  bargain  was 
improvident,  and  would  be  ruinous,  and  that  they  would 
'  not  pay  him,  yet  Sir  William  Grant  enforced  the  contract, 
saying,  that  upon  the  evidence  she  was  a  free  agent,  and 
that,  accordingly,  the  Court  had  no  choice,  but  must  give 
effect  to  her  engagement.  And  this  decision  overrules  Mores 
V.  Huish,  (though  not  in  express  terms,)  as  the  leading  cir- 
cumstances were  similar  in  both.  However,  although  such 
a  contract  will  be  enforced,  it  seems,  that  a  purchaser,  under 
such  circumstances^  would  not  meet  with  a  very  favourable 
reception  from  the  Court,  as  the  Master  of  the  Rolls 
evinced  his  feelings  upon  the  subject,  by  withholding  the 
costs  from  the  plaintiff,  to  whom  he  gave  the  relief  he 
prayed.*  And  where  a  husband  devised  lands  and  money 
in  trust,  for  the  sole  and  separate  use  of  his  wife  during  her 
life,  directing  his  trustees  to  pay,  from  time  to  time,  the  di- 
vidends, interest,  and  annual  produce,  into  the  hands  of  his 
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said  wife  ;  abd  also  that  the  receipt  of  his  wife  alone,  for 
what  should  be  actually  paid  into  her  own  hands,  as  afore- 
said, for  and  in  respect  of  the  rents,  &c.  shall  from  time  to 
time,  notwithstanding  her  coverture,  be  a  sufficient  dis- 
charge to  the  trustees  ;  it  was  held,  that  this  language  was 
not  intended  to  control  that  right  of  disposition  which  is 
incident  to  property.^ 

It  therefore  may  be  now  considered  as  the  settled  law  of 
our  courts  of  equity,  that  wherever  property  has  been  given 
to  the  separate  use  of  a  married  wonr^an,  the  gift  being  un- 
accompanied by  any  power  of  appointment,  she  is  so  far 
to  be  treated  as  a  feme  sqle  in  respect  to  it,  that  she  may 
(as  in  cases  where  she  has  a  power  of  appointment)  dispose 
of  it  by  wilV  or  by  grant  of  an  annuity  out  of  it,^  and  that 
she  may  sell  her  reversionary  interest  in  it,°  And  these 
cases  also  prove  that  a  feme  coverty  having  separate  pro- 
perty, with  or  without  an  express  power  of  appointment, 
may  exercise  her  right  of  ownership  over  it  without  the 
consent  of  her  trustees,'  and  even  in  opposition  to  them,^ 
(unless  the  terms  of  the  gift  require  their  concurrence,) 
however  improvident  the  transaction  may  be,  provided  it 
does  not  appear  that  she  was  coerced  on  the  occasion,  or 
that  any  fraud  had  been  practised  upon  her. 

b  Acton  ▼.  White,  1  Sim.  &  Sto.  e  Sturges  v.  Corp,  IS-Ves.  190. 
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CHAP.  VIII. 

OF  LIMITATIONS  TO  THE  SEPARATE  USE  OF  MARRIED 
WOMEN,  WITH  A  POWER  TO  APPOINT  ^' FROM  TIME  TO 
TIME." 

We  have  seen  that  judges  of  great  eminence  have  dif- 
fered materially  on  the  effect  to  be  produced  by  settlements 
to  the  separate  use  of  married  women,  which  give  a  power 
of  appointment,  and  prescribe  the  form  of  the  instrument 
in  which  such  power  is  to  be  exercised  ;  Sir  Pepper  Ardea 
maintaining,  in  opposition  to  the  decision  in  Newman  v* 
Cartontfj*  that  a  disposition  in  a  form  different  from  that 
directed  would  be  void,^  while,  in  a  case  where  there  was 
a  power  to  a  feme  covert  'to  dispose  of  her  separate  estate 
by  will,  Sir  William  Grant  upheld  a  charge  upon  it,  created 
by  a  different  form  of  instrument.^ 

However,  there  is  another  class  of  cases  upon  the 
same  subject,  which  has  occasioned  much  discussion,  and 
the  authority  of  which  has  been  much  and  frequently  ques- 
tioned. These  are  they  where  the  trusts  are  for  the  sepa- 
rate use  of  married  women,  with  a  power  to  them  to  dis- 
pose, without  any  restriction  as  to  the  form  of  the  instru- 
ment by  which  that  disposition  is  to  be  made,  but  with 
an  apparent  qualification  annexed  to  it  as  to  the  time 
at  which  their  power  may  be.  exercised,  namely,  ''from 
time  to  time."  These  words,  whenever  they  have  oc- 
curred in  settlements  to  the  separate  use  -of  married  wo- 
men, have  excited  a  doubt,  whether  they  do  not  confine 
the  power  of  disposition  to  rents  and  profits,  (if  the  trust  be 
of  lands,)  and  to  dividends  or  interest,  (if  the  trust  be  of 

&  Cited  in  Pybus  v.  Smith,  3  Br.        c  Heatlejr  v.  Thomas,   15  Ve«. 
C.  C.  340.  596. 
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moDey,)  as  they  accrue,  and  whether  they  do  not  prevent  a 
sweeping  appointment  during  the  lives  of  the  cesttti  que 
trusts,  though  there  should  be  a  power  to  them  to  dispose 
of  the  entire  of  the  trust  estate,  by  acts  to  operate  after 
their  deaths.  .  The  decisions,  however,  have  been,  though 
with  much  reluctance,  that  the  words,  *'*'  from  time  to  time,'' 
coupled  with  a  power  to  appoint,  are  no  restriction  on  that 
power. 

Eilis  V.  Atkinson^  is  one  of  the  leading  cases  decided  on  Trust  to 
this  subject.  In  that  case,  the  trust  was  to  pay  the  interest  Sarate'uae 
of  2000/.  into  the  plaintiff  Susannah's  own  hands,  or  to  of femeco- 
such  person  or  persons  as  she,  notwithstanding  her  cover*  shouM  di-^ 
ture,  should,  by  writing   under  her  hand,  "from  time  to  f?ct"froni 

'  '^  '  time    to 

time"  appoint,  to  the  intent  that  the  same  should  be  for  her  time," does 
sole,  separate,  and  peculiar  use,  aiid  might  not  be  subject  ^^ta^^' 
to  the  debts,  &c.  of  the  husband  ;  and  in  case  the  said  Su-  sweeping 
sannah  should  survive  her  husband,  then  the  said    sum  ^oxu. 
should  be  in  trust  for  her,  but  if  she  should  die  in  the  life- 
time of  her  said  husband,  then  that  game  should  be  on  such 
trusts  as  she  should  direct  and  appoint,  notwithstanding  her 
coverture.     The  husband  and  wife  having  afterwards  agreed 
that  she  should  give  up  to  him  all  her  interest  in  the  2600/., 
she,  by  deed  poll,  directed  and  appointed,  that  her  husband 
and  his  assigns  should,  thenceforth,  during  the  joint  lives 
of  plaintiffs,  receive  the  interest  of  said  2000/. ;  but  the 
trustees  refusing,  they  filed  a  bill,  praying  that  the  trustees 
might  assign  this  property  to  the  husband.     The  Lord 
Chancellor  (Thurlow)  doubted  much,  whether  he   could 
take  her  consent  to  part  with  this  property,  and  he  ordered 
that  the  case  should  be  argued  again,  which  was  accord- 
ingly done  very  much  at  length;  and  his  Lordship  ulti- 
mately decreed,  that  the  trustees  should  assign  to  the  plain- 
tiff, Thomas  Ellis,  of  to  whom  he  should  appoint.     In  Ellis 
v.  Atkinson^  another  case  of  the  same  nature  was  cited, 
viz.  Clarke  v.  Pistor^  where  the  trust  was  to  pay  the  interest 
and  dividends  of  stock    to  such  persons  as    the  plaintiff 
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Margaret  should,  '^  from  time  to  time,''  during  her  life,  not- 
withstanding her  coverture,  by  any  note  or  writing  under 
her  h&nd,  direct  or  appoint ;  and,  in  default  of  such  appoint- 
ment, then  into  the  proper  hands  of  said  Margaret,  for  her 
sole  use,  and,  after  her  death,  to  transfer  the  stock  to  her 
husband  absolutely.     On  a  bill  filed  by  husband  and  wife, 
without  makii>g  any  appointment,  and  on  the  consent  of  the 
wife,  the  Court  directed  the  trustee  to  transfer. 
Words         P^btis  V.  Smith^  is  the  next  case  upon  the  same  subject, 
to  time^  and  has  been  rendered  remarkable  by  this  circumstance, 
do  not  pre  that  the  words  "  from  time  to  time,"  were  introduced  into 
weeping    ^  married  woman's  settlement  by  the  Master  in  Chancery. 
appoint-     f^j.  thg  YQ^y  purpose  of  guarding  her  against  a  sweeping  dis- 
parate pro-  position  of  her  separate  property.     In  this  case,.  Mrs.  Yer- 
Jnarried^  *  Bon,  while  she  was  a  ward  of  the  Court,  had  been  carried 
wom^n.      off  to  Scotland  by  Mr.  Vernon,  where  they  were  married. 
On  their  return,  he  agreed  with  her  friends  that  part  of  her 
fortune  should  be  settled  on  her  and  her  children,  the  re- 
mainder being  given  to  himself.     He,  accordingly,  made 
proposals,  that  her  real  and  personal  estate  should  be  vested 
in  trustees,  in  trust  '^  to  pay  the  rents  and  proQts  into  her 
own  hands,"  which  was  rejected.     The  settlement  was  then 
drawn    in    this  way,  and    approved   of   by    the  Master: 
^^  That  the  real  estate  of  Mrs.  Vernon  should  be  vested 
in  trustees  in  trust,  to  permit  her  to  receive  the  rents 
and  profits  during  her  life,  or  to  pay  them  to  such  per- 
sons, in  such  proportions,  and  for  such  uses,  as  she  should, 
by  any  deed  or  writing,  under  her  hand,  with  or  without 
power  of  revocation,  ^  from  time  to  time  appoint,'  and  in 
default  of  such  appointment  to  her  sole  use  for  life,  and, 
after  her  decease,  if  she  should  have  no  children,  to  such 
persons,  in  such  estates  and  proportions,  &c.  &c.  as  she 
should,  whether  sole  or  covert,  by  ai^  deed,  Sic.  &c.  ap- 
point."    Her  personal  fortune  was  settled  in  the  same  way, 
except  that  the  words  ^'  from  time  to  time"  were  omitted. 
(There  were  no  children  of  the  marriage.)    After  this  set- 
tlement was  executed,  Vernon  being  indebted  in  a  large 
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s»m  to  the  plaintifis,  Mrs.  Vernon,  by  indenture  of  Uae 
15th  of  August,  1785,  reciting  the  settlement,  joined  her 
husband  in  giving  a  security  to  them  upon  her  separate 
property,  both  -real  and  personal «     On  the  1 6th  of  the  same 
month,  (the  next  day,)  by  deed  poll,  she  appointed  the  rents 
and  profits  of  her  real  estate  to  be  paid  to  her  husband  by 
the  trustees,  and  also  appointed  her  reversion  to  him  in  fee. 
Afteiwards  another  security  was  executed  by  the  husband 
alone  to  the  plaintiffs,  by  which  her  estates  were  again 
made  liable*    Vernon  became  a  bankrupt,  and  the  bill  was 
filed  against  him  and  his  wife  and  her  trustees,  praying  to 
have  the  benefit  of  these  securities.     For  the  defendants  it 
was  said,  that  it  was  impossible  that  the  Court,  when  it 
vested  this  property  in  trqstees  to  pay  into  the  hands  of  a 
married  woman,  could  have  intended  that  she  should  have 
the  power  of  disposing  of  it  altogether  at  one  time,  and 
thus  put  an  end  to  her  means  of  future  existence,    ^'he  in- 
tention, they  said,  was,  that  the  rents  and  interest  should 
be  a  provision  for  her  from  quarter  to  quarter,  as  they  were 
paid,  and  that  she  should  have  a  power  of  appointing  only 
^^  from  time  to  time"  as  they  became  due.     Lord  Thurlow 
said,  that  the  doubt  he  had  entertained  was,  whether  the 
words  '^  from  time  to  time'^  would  not  render  it  impossible 
for  her  to  make  a  sweeping  appointment  of  the  whole.     His 
Lordship  then  referred  it  to  the  Master,  to  inquire  and  re- 
port under  what  circumstances  the  deeds  were  executed ; 
and  when  the  cause  afterwards  came  on  upoo  the  report, 
and  it  appeared  that  Mrs.  Vernon  knew  what  she  was 
aboi^t,  he  said  that  her  alienation  of  the  property  must  be 
allowed,  for  that  a  feme  covert  had  been  considered  by  the 
Court  as  a  feme  sole  with  respect  to  her  separate  property. 
Such  was  the  advantage  Mrs.  Vernon  derived  from   the 
care  and  anxiety  of  the  Court  to  defend  her  interests  by 
the  guarded  terms  of  a  marriage  settlement.     '^  The  (Jourt," 
as  Lord  Eldon  observed  in  Jones  v.  Harrisj^  ''  settling  the 
property,  in  order  to  protect  it,  with  ail  the  anxious  terms 
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then  known  to  conveyancers,  in  a  day  or  two  afterwards, 
while  the  wax  was  yet  warm  upon  the  deed,  the  creditors 
of  the  husband  got  a  claim  upon  it  by  an  informal  instru- 
ment ;  and  the  same  Judge  who  had  made  such  efforts  to 
protect  her,  was,  upon  authority,  obliged  to  withdraw  that 
protection."  Indeed,  Liord  Thurlow  showed  great  reluc- 
tance in  deciding  as  he  did  ;  for  he  is  reported  to  have  said, 
that,  if  the  point  were  open,  he  should  have  thought  that 
^Jeme  covert  should  not  be  allowed  to  part  with  her  separate 
estate  without  examination  ;  but  that  the  rule  was  settled, 
that,  in  that  respect,  she  was  sole. 

Wilts  V.  Dawkins^  is  a  decision  to  the  same  effect,  and 
was  pronounced  on  the  authority  of  Pybus  v.  Smith.^    There 
the  trust  was,  that  the  trustees  should  pay,  apply,  and 
dispose  of  all  the  rents,  issues,  and  profits  of  certain  here- 
ditaments and  premises,  to  such  person  or  persons  only, 
and  for  such  intents  and  purposes  only,  as  Agues  Witts 
should,  by  any  writing  or  writings  to  be  signed  with  her 
hand, ''  from  time  to  time"   direct  or  appoint,  notwithstand- 
ing her  coverture  ;  and  in  default  of  such'  appointment,  and 
in  the  mean  time,  and  from  time  to  time,  until  she  should 
make  such  appointment,  should  pay  all  such  rents,  &c.  or 
so  much,  whereof  she  should  or  might  from  time  to  time 
happen  to  make  no  appointment,  into  her  proper  hands, 
for  her  sole  and  separate  use  and  benefit,  exclusive  of  her 
then  intended  husband,  who  was  not  to  intermeddle  with 
the  same.      The  marriage  took  place,  and  after  it,  Witts 
and  his  wife  filed  their  bill,  in  which  they  stated,  that  they 
had  entered  into  an  agreement  with  the  defendant  Dawlcins, 
for  the  sale  of  her  separate  estate  during  the  joint  lives  of 
herself  and  of  her  husband,  and  prayed  a  specific  per- 
formance of  the  contract.     The  defendant,  the  purchaser, 
not  objecting,  if  a  good  title  could  be  made  out,  the  counsel 
for  the  plaintiffs  endeavoured  to  distinguish  the  principal 
case  and  Pybua  y.JSmithj  from  fPhistler  v.  Jievoman^  and 
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Mores  v,  Huish  ;^  but  his  Honour,  the  Master  of  the  Rolls, 
said,  that  these  cases  did  not  interfere  with  Pybw  v.  Smithy 
they  turning  upon  their  own  circumstances,  and  not  upon 
the  construction  of  the  words  '^  from  time  to  time ;''  and, 
accordingly,  he  decreed  for  the  plaintiifs.  So,  in  Brown  v. 
Like^  these  words,  ^^  from  time  to  time,"  were  introduced 
into  a  will  bequeathing  stock  to  trustees  for  the  separate  use 
of  a  married  woman,  and  one  of  the  questions  made  in  the 
cause  was,  whether  she  had  a  sweeping  power  of  appoint- 
ment ?  and  the  counsel  for  the  defendant,  without  ai^ument, 
admitted  that  she  bad,  although  the  clause  seemed  to  have 
been  used  with  a  strong  wish,  that  it  should  produce  soqie 
restraint  on  her  power  of  alienation.  And,  in  Acton  v. 
WhiU^  where  a  husband  devised  property  to  his  wife  for 
her  separate  use  for  life,  in  terms  strongly  expressive  of  his 
desire  that  she  should  not  have  it  in  her  power  to  anticipate 
the  rents  and  profits ;  yet  it  was  held,  that  these  expres- 
sions had  no  restrictive  effect.  The  trust  was,  "  to  pay 
rents,  interest,  &c.  &c.  for  the  sole  and  separate  use  of  his 
wiiB  during  her  life,  notwithstanding  coverture ;  and  that 
the  trustees  should,  '  from  time  to  time,'  pay  the  divi- 
dends, &c.  into  the  hands  of  his  said  wife,  and  not  otherwise. 
And  that  the  receipt  of  his  said  wife  alone  for  what  should 
be  actually  paid  into  her  own  proper  hands  as  aforesaid, 
should,  from  time  to  time,  notwithstanding  coverture,  be  a 
sufficient  discharge  j"  and  the  Court  enforced  a  specific 
performance  of  an  agreement  to  sell  the  wife's  interest,  she 
being  willing  to  join  in  the  conveyance  to  the  purchaser. 

In  these  cases  which  have  been  just  stated,  it  was  the 
opinion  of  the  learned  judges  who  decided  them,  that, 
upon  authority,  the  words  '*  from  time  to  ^time,''  in  instru- 
ments conveying  property  to  the  separate  use  of  married 
women,  vrith  whatever  views  they  may  have  been  used, 
possess  no  restrictive  quality  whatsoever  on  her  powers  of 
disposition;    and  that  they  have  no  other  eflect  than  to 
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create,  in  the  view  of  the  Court  of  Chancery,  a  separate 
interest  of  the  wife  in  the  property.  And  the  principle,  as 
stated  by  Lord  Eldon,*'  is  this,  that  all  these  words  are 
only  an  unfolding  of  all  that  is  implied  in  a  gift  <*  to  a 
separate  use."  In  fact,  according  to  this  principle,  to  say 
that  a/emc  covert^  to  whose  separate  use  property  has  been 
limited,  shall  have  a  power  to  appoint,  "  from  time  to  time;^' 
IB  only  an  expression  of  one  of  the  rights  which  a  gift  of 
that  kind  confers ;  it  is  only  a  description  of  one  of  the 
modes  of  disposition,  which  the  nature  of  her  property 
enables  her  to  make,  but  does  not  confine  her  power  to 
that  mode  only :  just  as  if  a  conveyance  in  fee  had  been 
made  to  Bfeme  soU^  or  to  a  man,  with  a  clause  annexed, 
that  the  grantee  should  have  a  power  to  sell  ^^  from  time 
to  time,^'  such  clause  would  not  amount  to  a  restriction  on 
the  tenant  in  fee  to  alienate  in  whatever  way  he  thought 
fit.  Besides,  the  Court  might  have  been  influenced  by  this 
view  of  the  subject,  that  as  the  instruments  in  which  these 
words,  "  from  time  to  time,"  occur,  confer  separate  estate 
on  married  women ;  and  as  the  rule  in  equity  is,  that  they 
are  competent  to  act  as  unmarried  women  with  respect  to 
their  separate  estate,  this  rule  controls  and  defeats  every 
qualification  which  is  inconsistent  with  it.  As  in  Bradley 
V.  PeixotOy^  where  it  was  held,  that  a  restraint  on  aKena-t 
tion,  annexed  to  a  bequest  of  a  sum  of  money,  must  be 
rejected,  as  a  condttioo  repugnant  to  the  estate  given.  And, 
in  like  manner,  where  there  was  a  devise  of  rents  and  pro- 
fits for  life,  to  be  paid  into  the  bands  of  the  devisee,  with 
a  condition,  that  if  be  alienated,  the  devise  should  be  void. 
The  devisee  afterwards  became  bankrupt,  and  Lord  Eldon 
held|  that  the  condition  was  void,  and  the  assignees 
enthled  to  the  rents.®  However,  Lord  Thurlow  made 
an  ejBTort  to  restrict  this  power  of  alienation,  and  to 
bring  the  wrfe  into  a  situation  more  consistent  with  the 
intention  of  the  settlor ;    for,   in  addition  to  the  words 

m  Parkes  ▼.  Whiu,  11  y«s.  322.       o  Roee's  Bankrupt  Ca».  SOO. 
n  3  Yea.  324.  See,  also,  Dommet 
T-  Bedford,  3  Ve»,  149. 
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"  from  time  to  time,"  he  iotroduced  tlie  words,  ^^  and  not 
by  anticipation,"  into  Miss  Watson's  settlement,  with  a 
view  to  restrain  her  from  a  sweeping  disposition .i^     And 
his  Lordship  justified  himself  by  saying,  that  he  did  not, 
by  this  restriction,  take  away  any  of  the  incidents  of  pro« 
perty  at  law  ;  for  that  this  kind  of  interest,  which  a  married 
woman  was  allowed  to  take,  was  a  creature  of  eqaity,  and 
that  equity  had  a  right  to  modify  the  power  of  alienation* 
This  clause  against  anticipation  has  ever  since  been. held  Clause 
to  be  valid.      Lord  Alvanley  approved  of  it  in  Socket  v.  I^^uclpa- 
WVaVf^  and  Lord  Eldori,   in  Jackson  y.  Hobhouscj^  said)  tionof  w- 
for  many   years  after  he  had  entered  the  profession,  no  tateby 
such  thing  was  known  as  a  clause  of  restraint  upon  alien-  ^'^^^ 
ation  of  a  wife's  separate  property  by  way  of  anticipation  ;  Tali^l* 
but  that  it  wasloo  late  now  to  contend  against  the  validity 
of  such  a  clause.     The  settlement  in  this  latter  case  con- 
tained a  proviso  against  the  wife  assigning  or  otterwise 
disposing  of  her  separate  property  in  any  mode  of  antici- 
pation ;    and  Lord  Eldon  ruled  it  to  be  valid.      And  in  ^i^^g^ 
Riickie  v.  Broadbenij'  where  the  trust  of  a  marriage  set-  againBt 
tiement  was  declared  to  be,  during  the  coverture,  to  pay  the  tion  of  se. 
dividends  as  the  wife,  notwithstanding  her  coverture,  from  P*»J«  «•- 

'  °  tate  by 

time  to  time,  by  any  writing  signed  with  her  own  hand,  sale^mort. 
should  direct  or  appoint ;  but  not  so  a3  to  deprive  herself  ^^^tj^f ' 
of  the  intended  use  or  benefit  thereof,  by  sale,  mortgage,  vents 
charge,  or  otherwise,  in  the  way  of  anticipation  ;  and,  for  Jp^SI?^ 
want  of  appointment,  into  her  hands,  for  her  separate  use,  >u^^* 
independently  and  exclusive  of  her  husband,  her  receipts 
to  be  sufficient  discharges  ;  on  a  bill  by  husband  and  wife 
agoiinst  the  trustees,  praying  that  it  might  be  declared,  that 
the  husband  was  entitled  to  the  money  so  settled,  freed 
from  the  trusts  of  the  settlement,  the  Lord  Chief  Baron, 
sitting  for  the  Chancellor,  dismissed  the  bill,  saying,  that  to 
make  the  decree  required,  would  be  anticipating  the  fund. 

p  See  note  (a)  to  Chausaing  v.        r  2  Mer.  483. 
Parsonage,  5  Yes.  17.  8  2  Jac.  &  Walk.  456. 

q  4  Br.  C.  C.  483. 
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But  Mr.  Sagden,  in  his  treatise  on  Powers/  says,  that, 
on  the  first  introdaction  of  the  words  ^*  by  anticipation,  it 
was  the  general  opinion  of  the  profession,  that  they  were 
simply  void,  and  that  the  woman's  power  of  alienation  still 
existed.^'  He  adds,  that  there  is,  perhaps,  no  soand  prin- 
ciple upon  which  a  restraint,  upon  alienation,  can  in  any 
case  be  supported,  where  the  interest  is  not  given  over,  or 
made  to  cease  upon  alienation  ;  and  that,  at  all  events,  it 
might  be  thought,  giving  full  effect  to  Lord  Thurlow's 
doctrine,  the  power  of  alienation  could  not  be  suspended 
beyond  the  coverture  of  the  object  of  the  provision.  So 
that,  according  to  this  opinion,  the  cases  denying  a  restric- 
tive effect  to  the  words,  "  from  time  to  time,''  seem  to  be 
founded  in  good  sense  and  on  solid  principle. 

It  is  now  the  practice  of  conveyancers,  where  it  is  in- 
tended to  restrain  a  married  woman  from  a  sweeping  dis- 
position of  her  separate  interest,  to  insert  a  clause  that  sho 
shall  not  sell,  mortgage,  charge,  or  otherwise  dispose  of 
the  same  by  way  of  anticipation  f  and  as  the  eminent 
author  above  referred  to  observes,  where  these  words  are 
omitted,  it  were  perhaps  better  to  hold  that  the  wife  may 
aliene  the  property  ."^ 

t  Sagden  on  Poweis^  110.  2d       u  Ibid.  112. 
tfft.  T  Ibid.  114. 
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CHAP.  IX. 

r 

OF     THE     LIABILITY     OF    A     HARRIED     WOMAN^S     SEPARATU 
ESTATE   TO   HER  GENERAL   ENGAGEMENT* 

In  the  preceding  chapters  an  attempt  has  been  made  to  a  persona 
explain  and  elacidate  the  rule,  "  that  a  femt  covert^  acting  ^^^iwi 
with  respect  to  her  separate  property,  is  competent  to  act  hadT*^'** 
in  all  respects  as  if  she  were  a /erne  sole  ;"  and  all  the  cases  »«*™«t» 
seem  to  concur  in  affixing  this  meaning  to  it,  that  whenever  vSVah 
a  married  woman  acquires  property  to  her  separate  use,  f®*?*^**® 
exclusive  of  her  husband,  she  may  deal  with  it  as  she  nL'^' 
pleases,  and  exercise  over  it  every  right  which  she  could  **^* 
possess  if  she  were  unmarried.    However,  it  is  not  to  be 
understood  that  she  is  so  far  a  femtt  sole  that  a  personal 
decree  can  be  had  against  her,  as  any  judgment  or  order 
of  a  court  of  equity  upon  this  subject  will  affect  her  separate 
estate  only.»     Socket  v.  Wray^  appears.indeed  to  have  nar- 
rowed the  above  interpretation  of  the  rule,  by  deciding  that 
a/cmc  covert  cannot  dispose  of  property  given  to  her  sepa- 
rate  use  by  an  instrument  different  from  that  prescribed  to 
her ;  but  it  must  be  remembered,  that  his  Honour,  Sir 
Pepper  Arden,  in  that  case,  denied  that  Mrs.  Socket  had 
separate  property,  and  of  course  the  rule  could  not  apply 
to  her.«      However,  Lord  Thurlow  went  as  far  in  an  oppo-  Efife^t^ 
site  direction  to  extend  the  rule,  and  to  give  it  an  interprc-  ««H[^ 
tation  which  has  not  hitherto   been  acquiesced  in  with  toe^. 
perfect  satisfaction  by  the  Bench ;  for  in  Hulme  v.  Tenant,  *  ^^^^^ 
his  Lordship  held,  that  Uie  general  personal  engagement  hw«ipa- 
of  a  feme  covert  by  bond  was  a  lien  on  her  personal  pro-  ^u!^ 

b  4  bJ*  C  c"  483    ^  ^'*^'  ^^^'    ^''*"'  ^  ^^**^^^  ^'  Thomas,  15  V«i. 
e  See  the  judgment  of  gir  W.       d  1  Br.  C.  C.  16. 
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perty,  and  on  the  rents  and  profits  ofher  real  estate,  settled 
to  her  separate  use,  and  might  be  executed  oat  of  them. 
The  trust  in  Hulme  v.  Tenaiit  was  to  **  receive  and  pay  the 
rents  and  profits  of  leasehold  and  freehold  lands  to  the 
wife  for  her  separate  use,  and  to  convey  the  estate  itself  to 
such  use  as  she,  by  her  last  will  in  writing,  or  by  deed  or 
writing  under  her  hand  and  seal,  executed  in  the  presence 
of  two  witnesses,  should  appoint,  and  in  default  of  appoint- 
ment, to  the  use  and  behoof  of  her  heirs  and  assigns." 
There  was  a  further  trust  to  sell  part,  and  the  produce  to 
be  laid  out  according  to  the  appointment  of  the  wife,  but 
the  question  was  confined  to  the  lands  mentioned  in  the 
former  part  of  the  trust.      In  1769  the  husband  of  Mrs. 
Tenant  borrowed  50/.  from  the  plaintiff,  Mrs.  Hulme,  for 
which  he  gave  as  a  security  a  bond  executed  by  himself 
and  his  wife.      The  following  year,  Mn  Tenant  having  oc- 
casion for  a  further  sum,  Mrs.  Tenant  applied  to  Mrs. 
Hulme  for  130/*,  which  was  given  to  her  on  a  new  bond, 
executed   by  herself  and  her  husband,  for  the  two  sums, 
amounting  to  180/.,  and  she  at  the  same  time  paid  the  in- 
terest due  on  the  former  loan  of  50L    The  bill  was  filed 
by  Mrs*  Hulme  against  husband  and  wife,  and  her  survi- 
ving trustee,  to  recover  these  sums  so  secured  out  of  the 
wife's  separate  estate.     The  cause  had  been  heard  before 
Lord  Bathurst,  who  dismissed  the  bill.     It  came  on  now 
to  be  re-heard,  and  it  was  contended  for  the  defendants, 
that  although  a  feme  covert  might  contract  with  respect  to 
her  separate  estate,  yet  the  security  given  must  be  agree- 
able to  the  nature  of  the  property  ;   it  must  be  a  seciirity 
which  would  be  a  lien  upon  it,  such  af  a  mortgage  would 
be  :   that  the  act  done  by  a  married  woman,  in  order  to 
bind  her  separate  estate,  ought  by  some  means  to  refer  to 
it ;  bqt  that  the  bond  in  the  present  case  had  no  reference 
whatsoever  to  any  property. 

The  counsel  for  the  plaintiffs  relied  upon  the  rule  that  a 
feme  covert  was  competent  to  act  in  all  respects  as  aifemt 
sole  with  respect  to  her  separate  property.  Lord  Thurlow 
said,  that  he  had  no  doubt  about  this  principle,  that  if  a 
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coart  of  equity  says,  that  ^feme  covert  may  have  a  separate 
estate,  the  Court  will  bind  her  to  the  whole  extent  as  to 
making  that  estate  liable  to  her  own  engagements,  as,  for 
instance,  fer  the  payment  of  debts,  &c«  &c. ;  but  that  he 
did  iiot  find  that  the  Court  had  ordered  a  power  to  be  exe- 
cuted ;  they  had  only  stopped  the  fund  where  the  power  was 
executed  ;  that  he,  therefore,  could  not  order  theyeme  cO' 
vert  to  execute  her  power,  but  he  was  exceedingly  clear, 
that  the  leasehold  would  be  liable.  His  Lordship  then  re- 
ferred it  to  the  Master  to  take  an  account  of  the  rents  and 
profits  of  the  leasehold  estates ;  but  before  the  report  was 
made  the  parties  compromised,  the  defendant  paying  the 
principal  sum  borrowed,  with  interest,  without  any  costs. 

TbiiB  decision  has  never  since  been  received  with  perfect 
acquiescence  by  the  profession.     Lord  Eldon  has  frequently 
questioned  its  soundness,  calling  it,  on  one  occasion,  a  prodi« 
giously  strong  case  f  and,  on  another,  doubting  the  prin- 
ciple on  which  it  was  decided/      It  is  hoped,  therefore, 
that  it  will  not  be  deemed  too  presumptuous,  to  enter  into  a 
consideration  of  the  judgment,  and  to  endeavour  to  show 
that  the  reasoning  of  the  Court  does  not  warrant  the  con- 
clusion that  has  been  drawn.     His  Lordship,  aAer  stating 
the  facts  of  the  case,  lays  down  the  rule  to  be,  ^*  that  ^femt 
coverlj  acting  with  respect  to  her  separate  property,  is  com- 
petent to  act  in  all  respects  as  if  she  were  sole  ;  and  he  cites 
Allen  V.  Papzoorth,9  and  Origby  v.  Coxf^  as  instances  to 
prove  the  extent  and  meaning  of  that  rule ;  but  neither  of 
these  cases  proves  that  a  feme  covert^  having  separate  pro* 
perty,  acts  with  respect  to  it  when  she  executes  a  bond 
wiAout  any  reference  to  that  property ;  or,  in  other  words, 
that  her  general  personal  engagement  is  a  lien  upon  it* 
The  first  case,  Allen  v.  Papworth,^  was  where  husband 
and  wife  filed  their  bill  for  an  account,  the  wife  with  her 
husband  submitting  that  the  profits  of  her  separate  estate, 
which  she  bad  power  to  appoint  as  she  pleased,  should  be 

6  Nantw  V.  Corrock,  9  Ves.        e  1  Ves.  len.  163. 
188.  hi  Ves.  sen.  517. 

f  Jones  y.  H&rri0, 9  Ves.  497.        i  1  Vee.  sen.  163. 
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applied  to  pay  her  husband^s  debts ;  and  it  was  held,  that 
she  was  bound  by  that  submission ;  and  the  profits  of  her 
separate  estate  were,  by  the  decree,  directed  to  be  so  ap- 
plied.  Now,  here,  the  wife's  engagement,  if  the  bill  in 
wliich  she  was  a  party  with  her  husband  may  be  called  one, 
was  neither  general  nor  personal ;  its  express  object  was  to 
create  a  special  lien  on  her  separate  estate,  which  she  pray«* 
ed  might  receive  the  sanction  of  a  court  of  equity  by  its  de- 
cree, and,  therefore,  was  unlike  a  bon^,  or  any  other  gene* 
ral  engagement,  which,  if  she  were  sole,  would  have  bound 
only  her  person.  The  other  case,  Origby  v.  Cox^  was, 
where  the  wife  had  contracted  to  sell  her  separate  estate, 
being  authorized  by  settlement  to  dispose  of  it,  her  husband 
covenanting  that  it  should  be  free  from  incumbrances;  and 
a  bill  being  filed  by  the  purchaser  against  husband  and  wife, 
and  the  trustees,  for  a  specific  performance,  the  Court  bound 
her  as  a  person  equally  competent  as  if  sole  to  a  specific  ex- 
ecution of  that  contract.  In  this  case,  as  well  as  iu  Allen 
V.  Papworthy  the  separate  property  WM  the  avowed  object 
of  the  agreement ;  so  that  these  cases  only  prove,  that 
where  a/eme  covert,  having  separate  property,  specifically 
pledges  it,  and  expressly  acts  with  respect  to  it,  the  proper- 
ty is  bound  by  her  agreement. 

But,  as  his  Lordship  observed,  it  is  going  a  great  deal 
farther  than  either  of  these  decisions,  to  say,  that  a  feme 
covert^  having  separate  estate,  binds  the  entire  of  her  personal 
property,  and  the  rents  and  profits  of  her  real  estate,  when 
she  contracts  a  debt,  and  signs  a  bond,  without  any  express 
reference,  or  without  even  an  allusion  to  these  interests. 
If  Mrs.  Tenant  had  executed  this  bond  while  she  was  sole, 
it  would  have  bound  her  person  only  ;  how,  then,  can  her 
execution  of  the  same  kind  of  instrument,  during  her 
coverture,  have  a  difierent  consequence,  and  extend  its 
power  of  binding  to  her  personal  property,  and  to  the  rents 
and  profits  of  her  real  estate,  when,  with  respect  to  that 
estate,  she  is  competent  to  act  only  as  if  she  were  sole  ? 
How  can  a  bond,  which  professes  to  bind  the  person  of  a 

1  Ve0.  sen,  517. 
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Jtme  covert^  and  which  is,  therefore,  void,  both  at  law  and 
in  equity ;  how  can  it  be  construed  to  bind  her  separate  pro- 
perty, where  the  same  form  of  instrument,  executed  by  her, 
if  she  were  unmarried,  would  alEfect  her  person  only  ? 

The  principal  ground  on  which  this  bond  of  Mrs.  Tenant 
could  have  been  held  to  be  a  chaise  on  her  separate  estate, 
was,  that  it  afforded  evidence  of  an  agreement  on  her  part 
to  that  extent  ;^  for  a  court  of  equity  has  never  gone  the 
length  of  charging  the  separate  estate  of  a  married  woman^, 
except  on  the  ground  of  contract.'  And  the  reason  for 
inferring  an  agreement  of  that  nature  on  the  part  of  Mrs* 
Tenant,  from  her  execution  of  a  bond,  is  this,  that,  being  a 
married  woman,  and,  therefore,  incapable  of  binding  herself 
personally,  and  having  separate  property,  and  being  (though 
married)  capable  of  binding  that,  she  must  be  supposed 
to  have  intended  to  act  merely  with  reference  to  that  pro- 
perty. But  does  it  follow,  because  a  security  is  taken  from 
a  married  woman,  it  is,  therefore,  taken  from  her  as  having 
separate  property,  and  that  she,  by  giving  the  8|curity, 
means  to  pledge  that  separate  property  ?  Lord  Eldon  ex- 
presses a  doubt*"  whether  there  is  any  authority,  that 
merely  because  a  man  contracts  with  a  married  woman, 
th»  Court  would  consider  him,  in  all  events,  as  contracting 
with  her,  not  as  a  ^larried  woman  merely,  but  as  a 
married  woman  having  -separate  estate.  The  intention  is 
to  be  collected  from  the  act  done,  and  it  seems  strange  to 
infer,  that  because  the  one  gave,  and  the  other  accepted  of  a 
security,  which  could  not  produce  the  effect  which  it  pur- 
ported ;  therefore,  the  intention  was,  to  produce  another  and 
a  different  effect,  which  it  had  not  expressed.  The  argument 
is  this :  Mrs.  Tenant  is  a  married  woman ;  she  has  separate 
estate,  and  she  has  Executed  a  bond  ;  she,  therefore,  intended 
to  charge  that  estate ;  that  is,  in  other  words,  she  expressly 
contracted  to  bind  her  person,  which  she  could  not  do,  and, 
therefore,  it  must  be  inferred,  that  she  intended  to  bind  her 

k  Sperling  v.  Rochfort,  8  Ves.    Mansfield  in  Nurse  y.  Craig,  2  New 
175.  Rep.  163. 

^    1  See  the  judgment  of  Sir  James        m  Jones  y.  Harris,  9  Vcs.  497. 
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estate,  which  she  has  never  once  referred  to  in  that  security. 
Besides,  supposing  that  the  intention  of  contracting  with  a 
married  woman,  as  having  separate  estate,  must  necessanljr 
be  inferred  from  the  circumstance  of  entering  into  anj  con- 
tract with  her  for  the  payment  of  money,  still  is  there  a  ju- 
risdiction in  a  court  of  equity  to  execute  an  agreement  dif- 
fering essentially  from  that  into  which  the  parties  have  en- 
tered.  The  agreement  in  Hulme  v.  Tenant^  was,  that  Mrs* 
Tenant  would  bind  herself  personally  for  the  discharge  of  a 
debt ;  and  the  Court  was  called  on  to  give  the  plaintiff  the 
benefit  of  a  contract  into  which  he  had  not  entered,  namely, 
that  her  estate  should  be  bounds  a  jurisdiction  which  Lord 
Eldon  distinctly  disclaims.^ 

However,  the  decision  in  Hulnu  v.  Tenanij  ''  that  the 
bond  of  a  feme  covert  shall  bind  her  personal  estate,  and 
the  rents  and    profits  of  her  real  estate,''  when  settled 
to    her  separate  use,  appears  to  have  had  some  prece- 
dent to  warrant  it  in  the  cases  of  J/orton  v.  Turoillf  and 
Sianfof^  V.  Marshallj'i  though  the  latter  of  them  was  not 
Separato  cited  upon  the  discussion  of  that  question*     In  the  first 
^^co-  "  ^^^^)  ^  feme  covert  had,  before  her  marriage,  with  the  con- 
Tert  held     cent  of  her  intended  husband,  conveyed  an  estate  to  her  se- 
her  bond     pirate  use,  and  after  her  marriage  she  borrowed  25L  upon 
debt  after    her  bond.     Ten  years  afterwards  she  made  her  will,  giving 
ceaM,  ihe    several  specific  legacies,  and  made  A.  and  B.  executors.  On 
^f^^^^  her  death,  her  husband  possessed  himself  of  money  that 
eeutefor     she  left,  to  the  amount  of  34/.,  after  which  the  obligee  in 
mentc^  the  bond  filed  his  bill  against  the  husband  and  the  executors. 
debts.         His  Honour,  the  Master  of  the  Rolls,  held,  that  the  sepa- 
rate estate  was  liable  to  the  bond  debt.     But  it  is  to  be 
observed  of  this  case,  that  the  Master  of  the  Rolls  gave  this 
judgment  expressly  on  the  ground,  that  the  separate  estate 
of  the  feme  covert  was  a  trust  estate  for  the  payment  of 
debts,  which  would  give    a   claim    to  the  bond  creditor 
against  the  assets  of  the  testatrix,  and  against  her  executors, 
and  the  persons  intermeddling  with  these  assets.    And  this 
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citcumstaDce  marks  a  very  important  differeDce  between 
the  cases  of  Huime  v.  Tenant  and  JsTorton  v.  Turvillj  which 
is,  that  in  the  latter  the  bill  was  filed  against  the  husband 
and  the  representatives  of  the  wife,  and  not  against  the 
wife  herself  as  in  the  former  ;  for  although  the  Court  held 
these  persons  to  be  liable  to  pay  the  amount  of  her  bond 
debt  out  of  her  assets,  which  had  come  to  their  hands, 
still  it  does  not  follow,  that,  if  she  were  living,  her  separate 
estate  would  have  been  bound  by  her  execution  of  a  bond* 
But  Stanford  v.  Marshall'  comes  nearer  to'  the  subject 
under  discussion.    There  a  father,  by  deed,  creates  a  trust 
of  a  real  estate  for  the  benefit  of  his  daughters,  the  rents 
and  profits  to  be  paid  to  them,  whether  sole  or  covert,  for 
their  separate  use,  either  to  their  own  or  to  the  hands  of 
any  persons  they  should  appoint.      They  join  their  hus- 
bands in  bonds  for  money  lent.     The  trustee  refuses  to  pay, 
and  the  creditor  files  a%ill  to  compel  him  to  pay  the  rents 
and  profits  in  liquidation  of  his  demand.     The  Master  of 
the  Rolls  ordered  the  trustee  to  pay  the  rents  and  profits 
to  the  creditor,  saying,  that  the  daughters  had  an  absolute 
power  over  the  rents  and  profits,  and  that  they  might  create 
any  lien  they  pleased  upon  them.     Now,  it  is  not  to  be 
denied  that  the  daughters  might  have  created  any  lien  they 
pleased  upon  the  rents  and  profits  ;   but  the  question  is, 
whether  the  execution  of  a  bond,  without  any  reference  to 
their  separate  estate,  will  amount  to  such  lien  ?^  Besides,  it 
does ,  not  appear  in  the  case  that  the  daughters  resisted  the 
payment  of  the  bond :  the  trustee  seems  to  have  been  the 
only  person  refusing,  so  that  if  the  daughters  were  defend- 
ants, (as  they  ought  to  have  been,)  they  might  have  assented 
to  the  prayer  of  the  bill  by  their  answer,  (for  any  thing  that 
is  stated  to  the  contrary,)  which  would  have  been  considered 
as  a  valid  appointment.      Hulme  v.  Tenant  derives  some 
ibrther  assistance  from  a  dictum  of  Lord  Hardwicke  in 
the  case  of  Peacock  v.  Monkj*  where  his  Lordship  says, 
that  if  a /ems  covert^  having  an  estate  to  her  separate  use, 
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borrows  money,  which  she  gi^es  a  bond  to  pay  under  her 
hand,  this  would  give  a  foundation  to  demand  the  money 
against  her  out  of  her  separate  estate.  But  this  is  only 
a  dictum  of  bis  Lordship,  wholly  unconnected  with  the 
principal  question  before  him. 

There  are,  however,  four  cases  subsequent  to  Htdme  v. 
Tenantj^  which  seem  to  have  been  decided  on  principles 
directly  adverse  to  it.    They  are,  the  Duke  of  Bolton  r. 
Williams;^   Jones    r.    Harris^^  Angel   v.    Hadden;' .  and 
Aiguilar  v.  Aiguiiar.^     In  the  first  case,  Mrs.  WiHiams,  the 
defendant,  had  an  annuity  of  300/.  to  her  separate  use 
chaiged  on  the  Duke  of  Bolton's  estate,  (her  husband  being 
abroad,)  out  of  which  she  granted  other  annuities  to  differ- 
ent persons.      She  afterwards  filed  a  bill,  by  which  she 
sought  to  set  aside  these  annuities,  on  the  ground  that  she 
was  zfeme  covert^  and,  as  such,  incompetent  to  make  these 
assignments  of  her  annuity  ;    and  flier  bill  was  dismissed. 
Objections  having  been  afterwards  discovered  to  the  me- 
morials of  the  assignments,  which  rendered  the  grants  of 
the  annuities  void,  Mn.  Williams  claimed  the  arrears  of 
her  annuity,  and  gave  notice  to  the  Duke  of  Bolton  not  to 
pay  the  executors  of  the  persons  to  whom  she  had  assigned. 
The  executors  made  the  same  claim,  and  gave  notice  to 
the  Duke  not  to  pay  her  ;   on  which  the  Duke  filed  a  bill 
of  interpleader.      Mrs.  Williams,  by  her  answer,  offered 
to  pay  the  consideration  money  given  to  her  for  the  assign- 
ments, deducting  from  it  what  had  been  received  of  Uie 
annuity.      This  case  was  argued  before  Lord  Thurlow,  in 
July,  1791,  who  decreed  the  annuities  to  be  void,  and  that 
the  arrears  should  be  paid  by  the  Duke  to  Mrs.  Williams. 
It  was  now   (June,  1793)  re-heard  before   Lord  Lough- 
borough ;  and  it  was  argued,  on  the  part  of  the  executors  of 
the  ^^ignees  of  the  annuity,  that  the  consideration-money 
'ought  to  be  refunded  out  of  the  separate  estate  of  Mrs. 
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Williams.  But  his  Lordship  said,  that  the  executors  were 
but  general  creditors  of  Mrs.  Williams  ;  that  they  had  do 
lien ;  and  he  affirmed  the  decree.  A  similar  decree  was 
pronounced  in  Jones  v*  Harris^  where  ^f^mt  covert ^  hav* 
ing  power  to  charge  her  separate  estate,  granted  an  annuity 
out  of  it  to  raise  money  for  the  purpose  of  paying  debts  af- 
fecting it.  The  grant  of  the  annuity  was  7oid  in  conse- 
quence of  the  informality  of  the  memorial,  and  a  bill  was 
filed  by  the  annuitant,  praying  that  the  annuity  should  be 
paid,  or,  if  Toid,  that  the  consideration  should  be  paid  back 
out  o{  the  separate  estate.  The  bill  was  dismissed  on  the 
authority  of  the  Duke  of  Bolton  v.  Williams.  Angel  y. 
Hadden,'  and  Aiguilar  v.  Aiguilar^^  establish  the  same 
principle,  that,  under  such  circumstances,  there  can  be  no 
lien  for  the  price  of  the  annuity  on  the  wife's  separate  es- 
tate. In  the  last  case,  Sir  John  Leach  assigned  these  rea- 
sons for  his  judgment :  ^'  That  a  feme  covert  could  not,  by 
the  equitable  possession  of  separate  property,  acquire  a 
power  of  contract ;  she  had  a  power  of  disposition  as  inci- 
dent to  property,  and  her  actual  disposition  or  appointment 
of  the  property  would  bind  her.  That  this  Court  would 
apply  her  separate  property  in  payment  of  an  annuity, 
which  she  had  charged  upon  it ;  but  it  could  not  apoly  her 
separate  property  in  repayment  of  the  consideration  of  that 
annuity,  which  she  had  not  charged  upon  it.  That  being 
incapable  of  contract  or  general  engagement,  this  Court 
could  not  fasten  upon  her  separate  property  those  equities 
which  arise  out  of  contract  and  general  engagement.^' 

Now,  it  does  seem,  that  these  four  cases,  at  least  indi- 
rectly, overrule  the  case  of  Hulme  v.  Tenant.^  The  claims 
of  the  creditors,  in  ihQ  Duke  of  Bolton  y.  Williams^  in  Jonei 
V.  Harris^  Angel  v.  Hadden^  and  Aiguilar  v.  Aiguilar^  arose 
from  the  implied  assumpsit  of  theyeme^  covert  to  repay  the 
consideration  paid  for  annuities,  the  object  for  which  they 
were  given,  namely,  the  annuities,  having  failed.     If  the 

femes  covert  in  these  cases,  had  entered  into  express  con- 
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tracts  by  bond  to  repay  the  consideration  of  the  aoniiities, 
provided  tfaey  could  not  be  enforced,  would  these  bonds 
place  the  obligees  in  a  better  situation  than  the  mere  implied 
assumpsits  ?     The  bonds,  not  being  appointments,  and  not 
referring  to  the  separate  property  of  the  femes  covert^  would 
be  as  far  from  operating  as  liens  on  it,  as  the  implied  un- 
dertakings.     The  difference  between  these  two  ei^ge- 
ments  is  this,  that  one  is  express,  and  the  other  is  implied ; 
but  surely  there  is  as  much  reason  to  infer,  that  a  married 
woman  intends  to  repay  out  of  her  separate  estate  money 
which  she  has  received,  the  consideration  for  which  has 
failed,  as  (hat  she  means  to  pay  a  debt  out  of  her  separate 
estate,  for  which  she  has  executed  a  bond,  and  the  more 
particularly  when  the  implied  contract  grew  out  of  a  trans- 
action in  which  the  married  woman  bad  expressly  charged 
that  estate.     If  actions  had  been  brought  upon  these  im- 
plied contracts,  it  is  clear  that  they  must  have  failed,  as  the 
contract  with  a  married  woman  would  be  void  at  law. 
Then,  would  a  court  of  equity  make  good  against  a  married 
woman,  a  contract  bad  at  law,  because  incapable  of  main- 
taining an  action  against  her.     Lord  Loughborough  said, 
that  he  would  consider  much  before  he  would  advance  the 
remedy  against  a  married  woman  further  than  the  law 
gives  it.^      In  fact,  if,  in  these  cases,  bonds  had  been  given 
for  the  consideration  money,  the  decisions  must  have  been 
precisely  the  same,  as  they  were  on  the  implied  assumpsits ; 
for  the  reason  given  for  refusing  to  render  these  implied 
promises  a  lien  on  their  separate  properties,  viz.  that  they 
were  a  mere  personal  demand,  and  created  no  specific  lien, 
and  that  they  were  incapable  of  producing  an  action  against 
the  married  woman,  would  apply  just  as  well  to  the  case  of 
a  bond.     Now,  on  what  possible  ground  could  a  bond  be 
held  to  be  a  charge  on  the  separate  estate  of  a  feme  covert^ 
if  the  implied  assumpsit  were  not.     If  the  bond  could  be 
construed  as  a  covenant  to  pay  out  of  the  produce  of  the 
separate  estate,  it  might  then  be  deemed  a  charge  upon 
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that  fund,  as  in  Legard  v.  Hodges  ^  but  no  such  constrac- 
tion  could  be  put  upon  it,  unless  it  pointed  out  the  fund 
from  whence  the  money  was  to  be  paid.  It  is  therefore 
submitted,  that  the  Duke  of  Bolton  v.  fVilliamSj^  Jones  y. 
Harris/  Angel  r.  Hadden^  and  Aiguilar  v.  Aiguilarj  do 
in  effect  overrule  the  case  of  Hulme  v.  TenaniJ  Notwith- 
standii^  these  cases,  and  notwithstanding  the  constant  dis« 
satisfaction  with  which  Hulme  v.  Tenant  has  been  received, 
whenever  it  has  been  cited,  yet  two  other  cases  have  been 
decided  on  its  authority,  viz.  Heatly  v.  Thomas^  and  Bulpin 
V.  Clarke.^ 

In  the  first  of  these  cases,  the  bond  of  difemt  covert ^  given  -^^^  ^ 
as  a  surety,  was  enforced  against  her  separate  estate,  she  ^^^^  ^^ 
having  a  power  of  appointment  by  will,  or  any  writing  forced 
purporting  to  be  her  will,  and  in'  default  of  such  appoint-  ^">"^ 
ment,  then  if  she  should  die  during  the  life  of  her  husband^  rate  e»- 
tfaat  it  should  go  according  to  the  statute  of  distributions.  ^^^^^ 
The  facts  were  these  ;  James  Willis  borrowed  700/.  on  the  power  of 
joint  and  several  bond  of  himself,  of  William  Johnson  the  ^tby 
husband,  and  Margaret  Johnson  his  wife,  with  a  condition  ^'^* 
reciting  that  Johnson  and  his  wife  had  joined  as  securities 
at  the  request  of  Willis.     Mrs.  Johnson  also  gave  her  hus- 
band a  bond  of  indemnity.     William  Johnson  and  his  wife 
afterwards  died,  she  having  made  her  will  according  to  her 
power,  and  having  disposed  of  every  thing  she  possessed  by 
it.      James  Willis,  whose  surety  she  was,  afterwards  be- 
came bankrupt,  and  the  plaintiff,  Heatly,  from  whom  the  * 
700/.  had  been  borrowed,  proved  his  debt  under  the  com- 
mission, and  received  four  pence  in  the  pound.     The  bill 
was  filed  by  Heatly  against  the  executors  of  William  John- 
son, and  the  executor  and  trustees  of  his  wife,  praying  a 
declaration,  that  the  estates  of  William  Johnsoik  and  James 
Willis,  and  the  separate  estate  of  Mrs.  Johnson,  were  liable 
to  pay  the  principal  and  interest  due  by  bond  to  the  plaintiff. 

The  Master  of  the  Rolls  said,  that  he  had  doubts  whe- 
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tber  the  bond  would  affect  the  separate  property  of  the 
wife  under  the  authority  of  Socket  v.  fVrayJ  To  this  it 
was  answered  for  the  plaintiff,  that  Socket  v.  Wray  did  not 
apply  to  the  present  case,  the  question  there  being,  whether 
during  the  life  of  a  married  woman,  the  Court  could  apply 
her  separate  property  according  to  her  engagement,  which 
could  not  be  done,  unless  the  bond  could  be  considered  as 
an  appointment  ?  On  the  other  side,  it  was  argued  that 
Hulme  V.  Tenant  had  gone  far  in  determining  that  a  feme 
covert^  having  an  absolute  power  of  disposition  over  her 
separate  property,  should  be  considered  as  a  feme  sole  for 
the  purpose  of  chaining  it  with  her  debts ;  but  that  it  was 
going  too  far  to  say,  that  the  separate  estate  of  a  feme 
covert^  which  she  had  a  power  of  disposing  of  by  will,  should 
be  liable  to  her  bond  debts  after  her  death.  That  if  it  had 
been  sought  to  charge  her  estate  during  her  life  in  this  way, 
Socket  V.  fVray  would  have  been  decisive  against  such  an 
attempt  ;  and  that  it  was  strange  to  say  that  a  bond,  which 
would  have  been  ineffectual  during  her  life,  should  have 
derived  all  its  efficacy  from  her  death.  The  Master  of  the 
Rolls  said,  the  question  was,  whether  this  was  separate  pro- 
perty to  all  intents  and  purposes  ?  That  in  Socket  v.  Wray 
Lord  Alvanley  did  not  consider  a  married  woman,  who 
could  appoint  only  by  will,  as  having  separate  property. 
That  if  Mrs.  Johnson  had  an  absolute  property  in  this 
money,  then  the  case  came  within  Hulme  v.  Tenant^  in 
which  Lord  Eldon  had  expressed  some  doubt,  on  one  oc- 
casion calling  it  a  prodigiously  strong  case  ;^  and  upon 
another  occasion,'  saying  that  whenever  the  point  should 
distinctly  occur,  those  cases  would  require  full  considera- 
tion. His  Honour  then  said  that  he  should  look  with 
some  attention  at  this  settlement ;  that  much  would  depend 
upon  its  particular  expressions.  However,  by  the  decree, 
it  was  declared,  that  the  separate  estate  of  Mrs.  Johnson 
was  liable  to  pay  so  much  of  what  should  be  reported  due 
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to  the  plaintiff,  as  should  not  be  recovered  from  the  estate 
of  James  WilJis,  (the  bankrupt  and  principal  in  the  bond,) 
the  said  Sarah  Johnson  having  given  a  bond  of  indemnity 
to  her  husband. 

So  that  from  this  decree  it  would  appear  that  the  Master 
of  the  Rolls  had  not  only  acted  on  the  case  of  Hulme  v. 
Tenant^  notwithstanding  the  doubts  of  Lord  Eldon  respect- 
ing it,  but  had  also  overruled  the  case  of  Socket  v*  Wray.°^ 
It  may,  however,  be  mate  rial  to  observe,  that  there  is  this 
distinction  between  Heatly  v.  Thomas  and  Hulme  v.  Tenanty 
viz.  that  in  the  latter  the  question  was,  whether  the  amount 
of  a  bond  executed  by  a  married  woman  could  be  levied 
out  of  her  separate  estate  during  her  life ;  while,  in  the 
farmer  case,  as  well  as  in  Norton  v.  TurvUl,^  it  was  decided, 
that  such  property  could  be  made  liable  to  her  contract 
after  death,  in  the  shape  of  assets,  to  which  the  creditor 
might  be  allowed  to  resort*  And  there  is  also  this  diffe- 
rence between  Socket  v*  fVray  and  Heatly  v.  Thomasy  that 
in  the  former,  in  default  of  appointment  by  will,  the  limi- 
tation was  to  the  executors  and  administrators  of  Mrs. 
Socket;  in  the  latter,  it  was  according  to  the  statute  of  dis- 
tributions. 

Bulpin  V.  Clark"*  is  a  further  support  to  Hulme  v.  Tenant.  Amount  of 
There,  previous  to  the  marriage  of  the  defendants,  John  ^^J^^^ 
and  Mai^ret  Clark,  estates,  to  which  Margaret  was  enti-  mamed 
tied  under  the  will  and  settlement  of  her  former  husband,  ^^^J'^Qt 
were  conveyed  to  trustees,  and  their  heirs  in  trust,  after  of  licr  le- 
marriage,  to  receive  the  rents  and  profits,  and  to  pay  the  ^4. 
same  to  such  person  or  persons,  for  such  uses,  &;c.  &c*  as 
Margaret  should,  at  any  time  during  her  life,  notwithstand- 
ing her  coverture,  director  appoint;  and,  in  default  of  ap- 
pointment, to  pay  the  same  into  the  hands  of  Margaret  for 
her  sole  use.     And  all  the  personal  property  was  assigned 
to  the  sole  use  of  Margaret,^and  to  be  applied  as  she  should 
direct.     The  bill  was  filed  against  Clark  and  his  wife,  and 
her  trustees,  stating  that  she  had  borrowed  250/.  from  the 
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plaintiff,  which  she  promised  should  be  repaid  out  of  her 
separate  estate,  and  she  gave  him  her  promissory  note  for 
the  amount,  payable  with  interest.     The  note  was  admit- 
ted bj  the  answer.    And  the  question  was,  whether  this 
note  was  an  execution  of  her  power?    It  was  ai^gued,  that 
it  could  not  be  an  execution  of  her  power,  as  it  had  no 
reference  to  her  separate  property;  and  that  a  court  of 
equity  had  no  right  to  apply  the  rents  and  profits  of  the 
separate  estate  of  a /erne  covert  to  the  discharge  of  a  debt* 
However,  the    decree    directed    the  trustees  to  pay  the 
amount  of  the  note,  with  interest  out   of  the   rents  and 
profits* 
Where      However,  though  the  separate  property  of  a  married  wo- 
^^wSfe     ^^^  ^  liable  to  her  general  personal  engagement,  when 
contract     it  is  expressed  in  writing,  yet  it  seems  that,  where  she  has 
^•ae  ^Uie  contracted  jointly  with  her  husband  for  the  purchase  of  an 
vendor  is     estate^  the  vendor  seeking  a  specific  performance  of  that 
^^^dis-  contract,  will  not  be  entitled  to  a  discovery,  whether  she 
coTeiy  of    has  a  separate  property  or  not*?      In  the  case  referred  to, 
rate  estate,  there  was  no  allegation  in  the  bill  that  the  wife  had  agreed 
to  bind  h6r  separate  property,  or  that  she  intended  to  bind 
it;    there    was    a  mere  statement  that  she  had  separate 
moneys  of  larger  amount  than  the  purchase  money,  and  an 
interrogatory  pointed  to  the  fact,  whether  she  had  such 
moneys  or  not.     The  wife  demurred  to  so  mi|ch  of  the  bill 
as  sought  this  discovery,  and  the  demurrer  was  allowed. 
Grant  of  ^^  Power  v.  Bailey ^"^  Lord  Manners  held,  that  an  annuity 
^^^^  ^  granted  by  a  married  woman  was  a  specific  lien  on  her 
Ssnonse-  separate  estate,  although  she  had  not  expressly  subjected 
P"to  es-  ^jgi  property  to  the  payment  of  it ;  but  it  was  on  the 
the  deed     ground,  that  the  deed  creating  the  annuity  recited  her 
^Jjj^****  power  over  her  separate  estate ;  his  Lordship  considering 
over  the     the  covenant  to  pay  as  being  within  the  principle  otLegard 
T.    Hodgee^'  because  it   referred  to  her  power  over  her 
separate  estate,  and  was,  therefore,  an  appropriation  of  it, 


p  Francis  v,  WigzeU,  1  Mad.        q  lBanAcBeatt7,49. 
Rep.  S58.  r  3  Br.  C.  C.  531. 
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and  binding  upon  it*  In  Clerk  v.  MtHtTj*  where  a  married 
woman,  having  separate  estate,  employed  workmen  to 
work  in  her  husband's  house  without  his  directions^  and 
proniised  to  pay  them,  the  Master  of  the  Rolls  intimated, 
that,  if  the  promise  had  been  in  writing,  the  separate  pro- 
perty, which  consisted  of  lands,  would  be  subject  to  these 
creditors. 

However,  it  seems  to  be  now  settled,  that  the  separate  Separate 
estate  of  a  married  woman  cannot  be  made  liable  to  ge-  married 
neral  demands  against  her  ;  that  is,  where  her  engagement  Jf^^/nanno* 
is    merely   implied,  and    not  reduced   into    writing.     In  generalen- 
Nantes  v.  Corrock^\  where  it  was  attempted  to  afiect  the  Sr^w«iti^ 
separate  estate  of  a.  married  woman  without  any  lien  upon  i^^  J^^- 
it,  but  merely  on  the  ground,  that  it  was  the  produce  of  a  writing. 
fraud  alleged  to  have  been   committed  by  her  upon  the 
rights  of  the  plaintifT,  Lord  Eldon  dismissed  the  bill.     His 
Lordship^s  difficulty,  however,  arose  from  the  nature  of 
the  property,  it  being   stock,    against    which    execution 
cannot  be  given  in   a    court   of   equity,    when    there    is 
no  express    lien    upon    it.     But    the    Vrce    Chancellor, 
Sir  John   Leach,  intimated  a  very  clear  opinion  on  this 
question,  with  respect  to  separate  property  of  every  de- 
scription, in  the  case  of  Greatly  v,  Kohle  and  Others;^ 
where  he  said, ''  If  it  were  necessary  now  to  decide  the 
point,  1  think  it  would  be  difficult  to  find  either  principle 
or  authority  for  reaching  the  separate  estate  of,a  femfi 
covert^  as  if  she  were  a  feme  sole^  without  any  charge  on 
her  pai*t,  either  express   or  to  be  implied."     And  in  a 
case  shortly  subsequent,""  where  the  separate  estate  of  a 
Jeme  covert  was  sought  to  be  rendered  liable  to  her  general 
engagements,  the  same  Judge  said,  (alluding  to  Greatly  v. 
Noble  and  Others,)  that  '^hc  had  expressed  his  opinion,  that 
the  separate  estate  of  9i  feme  covert  was  not  liable  to  answer 
general  demands  upon  her."     In  Gregory  v  Lockyer,^  the 
separate  estate  of  a  married  woman  was  by  the  decree  di- 


B  2  Atk.  379. 
t9Ves.l82. 
n  3  Mad.  Rep.  89, 


V  Staart  v.  Lady  KirkwalJ,  in  a 
note  to  3  Mad.  Rep.  94. 
w  6  Mud,  90. 


44 


346  LIABILITY  OF   A  MARRIED  WOMAN^S  ESTATE,  &C. 

reeled  to  be  applied  in  payment  of  her  debts. and  funeral 
expenses.  The  husband,  having  actually  paid  them,  claimed 
before  the  Master  to  have  the  money  repaid  by  her  exe- 
cutor. The  Vice  Chancellor  made  the  order,  considering 
himself  as  bound  bj  the  decree,  but  expressed  a  doubt, 
whether,  generally,  the  husband  has  a  right  to  throw  the 
wife^s  funeral  expenses  upon  her  separate  estate. 

So  that  the  present  state  of  the  law  on  this  part  of  our 
subject  seems  to  be  this,  that  if  a  married  woman,  having 
separate  property,  executes  a  bond  or  a  note,  or  any  other 
instrument,  by  which  she  pledges  herself  for  the  payment 
of  money,  that  property  will  be  bound  by  her  engagement, 
though  the  instrument  which  she  has  signed  does  not  pur- 
port to  be  a  lien  upon  that  estate.  But  on  the  other 
band,  that  if  the  demand  against  her  arise  merely,  from  an 
implied  undertaking,  there  it  cannot  be  executed  out  of 
such  separate  estate. 

From  this  short  review  of  the  cases  on  the  liability  of 
a  feme  covert^ s  separate  property  to  her  general  engage- 
ments, it  is  obvious,  that  no  clear  result  can  be  stated  ;  for 
although  Hulmt  v.  Tenant^  which  decides,  that  such  en- 
gagements, when  express,  do  attach  upon  such  property, 
instead  of  being  directly  overruled  in  any  case,  has,  in 
some  cases,  been  recognised  and  acted  on  ;  yet  it  has,  at 
the  same  time,  excited  so  much  dissatisfaction,  tl^t  it  is 
extremely  difficult  to  say  what  the  determination  may  be 
when  the  question  shall  next  come  fairly  before  the  Court. 
Pybus  v.  Smi/A,  y  and  Socket  v.  Wray^  have  shared  pretty 
nearly  the  same  fate,  and  present  the  same  difficulty.  Both 
have  been  shaken,  (though  neither  has  been  overruled,) 
the  first  by  WhisUer  v.  J^ezoman.^  the  second  by  Heaify  v. 
7%oma9;^aud,  therefore,  a  new  consideration  of  all  these 
cases,  so  oAen  wished  for  by  Lord  Eldon,  is  rendered  ex- 
tremely desirable. 

X  1  Br.  C.  C.  16.  a  4  Vm.  129- 

y  1  Ves.  jun.  189.  b  15  Ves.  596. 
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CHAP.  X. 


OF  THE  PERSOI(S  WITH  WHOM  MARRIED  WOMEN  MAt 
DEAL  WITH  RESPECT  TO  THEIR  SEPARATE  ESTATE,  AND 
OF  THE  ACCOUNT  OF  IT  TO  WHICH  THEY  ARE  ENTI- 
TLED,   AND    AGAI^T    WHOM. 

The  rule  that  ^^  ^ftmt  covert^  actiog  with  respect  to  her  Rule  that 
separate  property,  is  in  all  respects  competent  to  act  as  if  ^y™ij 
she  were  sole,''*^  has  been  applied  to  all  her  dealings  on  the  ^l«  ^^  ^ 
subject  of  that  property.     She  may  give,  or  pledge,  or  sell  rate'pro^ 
it,  or  make  any  other  bargain- with  respect  to  it,  with  any  P«rtyinot 
person,  in  the  same  manner  ks  if  she  were  an  unmarried  its  full  ex- 
woman.     Howeverj  the  rule  is  not  extended  with  all  its  ^0^^° 
force  to  transactions  of  such  a  nature  between  husband  and  between 
wife.     These  certainly  are  not  the  objects  of  positive  prohi-  a^  wife. 
bition  \  but  then  a  court  of  equity  always  looks  at  them  Equity 
with  a  more  jealous  and  watchful  eye  than  it  would  feel  ^*i*^^®" 

•'  •'  withjea-* 

itself  called  on  to  do  in  ordinary  cases,  where  each  of  the  loony  the 
parties  was  sui  juris  ;   for  although  separate  property  ren-  huBbaS 
ders  a  married  woman  eifeme  sole  in  a  court  of  equity,  still  it  and  wife, 
does  not  free  her  from  the  natural  influence  of  her  husband ;  henwpa-^ 
and  therefore  the  Court  always  views  her  dealings  with  him,  '**®  P'^ 
even  concerning  her  separate  estate,  with  suspicion  and  scru- 
tiny.    Lord  Hardwicke,  speaking  ef  this  same  rule,  says, 
^^  And  this  will  hold,  though  the  act  done  by  the  wife  is  a 
transaction  alone  with  the  husband,  although,  in  that  case, 
a  court  of  equity  will  have  more  jealousy  over  it ;  and  there- 
fore, if  there  is  any  proof  that  the  husband  had  any  impro- 
per influence  over  the  wife,  by  ill,  or  even  extraordinary 
good  usage,  to  induce  her  to  it,  the  Court  might  set  it  aside, 
bat  not  without  that."^    With  such  guards  upon  her,  it  hat 

«  Peacock  v.  Monk,  ^  Vet.  len.  190.    b  Grigby  v.  Cox,  1  Veft  sen*  518* 
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WiTemay  been  held,  that  a  married  woman  is  capable  of  making  a 
■epftraie     g'ft  of  her  separate  properly  to  her  husband.      The  first 
estate  to     reported  instance  of  it  was  in  Pazolet  v.  Delaval^^  where 
band.         Lord  Hardwicke  established  a  gift  from  Ladj  Pawlet  to 
her  husband  of  a  large  sum  of  money,  which  had  been  set- 
tled on  her  for  her  separate  use*      She  had  confirmed  the 
gift  after  the  death  of  her  husband,  by  treating  this  money 
as  a  part  of  his  assets  ;   and  after  her  second  marriage,  she 
and  her  second  husband  filed  a  bill,  impeaching  the  trans- 
action, and  seeking  to  invalidate  the^gift.      Her  counsel 
contended  that  the  gift  was  void,  having  been  from  a  wife 
to  her  husband.      They  said  it  was  the  duty  of  the  Court 
to  protect  a  feme  covert  from  any  inadvertent  act  of  hers, 
and  not  to  presume  that  she  intended  to  part  with  that  pro- 
perty ;   that  this  Court  follows  with -great  jealousy  the  sus- 
picion which  the  common  law  has  of  the  power  of  a  hus- 
band over  his  wife,  and  is  careful  to  prevent  her  affection 
and  obsequiousness,  or  her  fears,  from  operating  to  her  pre- 
judice ;    that  a  wife  would  not  be  permitted  to  dispose  of 
her  separate  property  to  her  husband,  who  by  the  trust  is 
excluded  from  meddling  with  it,  unless  it  was  by  her  judi- 
cial consent  in  this  Court,  or  by  the  intervention  of  friends 
or  trust4$es.     But  his  Lordship  said,  that  there  was  no  deter- 
mination of  that  by  this  Court ;  that  the  wife  must  come 
into  court  and  consent  to  part  with  her  equity,  where  therei 
has  been  no  sufficient  settlement  upon  her ;    but  that  no 
certain  rule  was  laid  down,  that  husband  and  wife,  living 
together  on   proper  terms,  as   they  ought,  and  the  wife 
giving  up  any  part  of  .her  separate  estate  to  the  husband 
without  compulsion,  fraud,  or  ill  act  by  the  husband,. this 
Court  has .  said,  it  shall  not  take  place  ;  and  accordingly 
th^bill  was  dismissed.     So  in  Pybus  v.  Smilh^^  Mrs.  Vernon 
gave  the  entire  of  her  property  to  her  husband,  and  the 
gift  was  supported  by  Lord  Thurlow,  though  she  had  not 
been  examined  in  court,  and  although  by  the  act  of  giving 
this  property  she  had  stripped  herself  of  a  provision  which 

c  2  VoB,  tfejn.  663.  d  3  Br.  C.  C.  340.    1  Ves.  jun.  189. 
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the  Court  itself  had  most  anxiously  provided  for  her.     But 
Lord  JLoughborough  was  disposed  to  exercise  more  strict- 
ness in-  transactions  of  this  nature  ;  for  he  thought  that  a 
married  woman  ought  not  to  be  permitted  to  part  with  her 
separate  property  to  her   husband  without  her  personal 
examination  in  court.     His  Lordship,  speaking  of  the  rule 
that  a/eme  covert  is  a  feme  sole  to  all  intents  as  to  her  se- 
parate property,  said,  '^  It  is  carried  a  great  deal  further 
than  I  apprehend  it  was  meant.     As  to  all  her  debts  and 
ei^agements,  with  respect  to  that,  she  shall  be  answerable 
as  a  feme  sole  would  be ;  to  the  extent  of  that  she  may  bind 
herself,  and  contract  debts.     She  may  transact  and^make 
bargains  with  regard  to  it ;  but  that  all  the  maxims  of  the 
common  law,  and  the  prudence  and  care  of  thiA  Court,  as 
to  married  women,  with  respect  to  their  husbands,  so  liable 
to  influence,  shoul|l  be  totally  set  aside  without  any  form — 
not  only  the  guards  the  law  has  established,  and  the  course 
of  thisCourt,  with  respect  to  trust  estates  in  equity,  but  with- 
out the  common  precaution  that  would  attend  the  transac- 
tions of  persons  under  a  degree  of  influence — that  she  should 
be  considered  as  a, feme  sole  quoad  her  husband,  and,  in  trans- 
actions between  them,  would  require  great  consideration.^'^ 
His  Lordship  added,  that  he  had  been  informed,  that  where 
the  trustees  have  put  the  parties  to  come  into  this  Court, 
the  Court  had  not  established  a  deed  between  husband  and 
wife,  upon  the  separate  estate  of  the  wife,  without  the  ac- 
tual presence  of  the  wife  in  court.     However,  Sir  William  ^^^^ 
Grant  has  since  determined,  that  ''  Where  property  is  set-  wife  not 
tied  to  the  separate  use  of  a  marjried  woman,  examination  to^^^ 
is  not  necessary ;  that  the  property  never  passes  by  force  ^^\  \  • 
of  the  examination ;  that  the.  wife  cannot  pass  any  property  of  her  le- 
by  force  of  the  examination :  and  that  the  examination  is  P*»**«pro- 
of  use  only  as  partmg  with  the   equity.^      In  Milnes  v.  her     hns- 
Busk^^  where  the  question  was,  whether  a  deed,  executed  ^'"under 
by  a  married  woman,  whereby  she  directed  the  rents  and  cif^m- 

e  Mihies  v.  Bosk,  2  Vcs.  jun.      Sed  vide  Gullan  v.  Trimbey,  2  Jac.  & 
488.  Wal.  467. 
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ftanoef,      profits  of  her  separate  estate  to  be  paid  to  her  husband  du- 

I  tohasbaod  ^^  ^^^  li'^y  ^^^  ^^^  ^^^  ^^^  ^^^  benefit.  Contained  an  ex- 

I  of  her  to-  presB  gift  of  the  whole  of  her  interest  during  her  life  ?  Lord 

perty,will  Loughborough  held,  that  the  intention  was  to  give  him  only 
^.^^  the  administration  of  her  property  during  her  life,  without 
being  accountable  for  what  he  should  receive ;  but  his  Lord- 
ship^ added,  that  if  the  intention  of  the  deed  had  been  to 
give  him  her  entire  life  interest,  he  should  have  felt  himself 
bound,  under  the  circumstances,  to  set  it  aside.  In  Rich  v. 
Cockel^^  no  doubt  was  expressed  of  the  validity  of  a  gift 
from  the  wife  to  her  husband ;  the  only  question  in  the  ease 
on  that  subject  was,  whether  the  evidence  was  sufficient  to 
prove  that  she  had  given  her  separate  property  to  htm  ? 
And,  in  Parked  v.  White}  Lord  Eldon  said,  that  <^  the 
Court  had  no  difficulty  in  supposing  that  a  woman,  having 
an  interest  to  her  separate  use,  might  give  it  to  her  husband 
as  well  as  to  any  body  else ;  that  the  cases  never  intended 
to  forbid  that ;  and  that  if  he  conducts  himself  well,  hk 
Lordship  did  not  know  that  she  could  make  a  ?nore  worthy 
disposition  of^it,  though  certainly  the  particular  act  ought 
to  be  looked  at  with  jealousy.''  So  that  there  can  be  no 
doubt,  at  the  present  day,  that  a  maHrried  woman  may  give 
her  separate  estate  to  her  husband,  and  that  the  gift  will  be 
established,  if  no  unfair  advantage  be  taken  of  heir  in  the 
transaction.  However,  when  it  is  said  that  a  wife  may  give 
her  separate  estate  to  her  husband,  it  must  be  understood 
of  a  case  in  which  she  is  not  restrained  by  a  clause  against 
anticipation ;  for,  where  husband  and  wife  filed  a  bill,  pray- 
ing, that  the  trustees  of  property  settled  to  her  separate 
use,  with  a  clause  restraining  her  from  depriving  herself  of 
it  by  any  act  in  the  way  of  anticipation,  might  pay  it  over 
to  her  by  her  consent,  on  examination  in  court,  the  Chief 
Baron  dismissed  the  biliJ 
Wiia  may      It  would  seem,  also,  that  there  is  no  objection  to  the  wife's 

tell  her  10-         . 

pante  es-  Selling  her  separate  estate  to  her  husband,  although,  where 
i*  A***  ^  ^^^  ^^^  ^^^^  an  agreement  to  that  effect,  and  part  of  the 


husband. 


h  9  Vm.  369.  j  Ritchie  v.  Broadbent,  %  Jac. 
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purchase  money  had  been  paid  by  him,  the  Court  refused  to  Wife  may' 
carry  it  iato  effect  after  the  death  of  the  husband,  and  held  from  her 
that  his  personal  property  was  liable  for  the  rents  and  pro*  ^V^^^ 
fits  which  he  had  received^     As  the  wife  may  give  and  sell  Boparate 
her  separate  estate  to  her  husband,  so,  it  seems,  she  may  ^^^^°^ 
abo  with  her  separate  estate  purchasie  from  her  husband  ;  cfaaee  will 
and  the  purchased  property  will  be  protected  even  against  t^^tod* 
creditors,  if  the  transaction  between  the  husband  and  wife  ag^ipst 

t      ,  J*  t   i  creditors. 

be  bona  fide, ^ 

And  the  wife  is  so  much  considered  as  a  separate  person  Husband 
from  her  husband  in  this  court,  that  he  is  on  many  occa-  2|^^^  ^^ 
Bions  held  to  be  accountable  to  her,  as  a  stranger  would  wife  for 
be,  if  he  had  possessed   himself  of  her  separate  estate.  ,^te"e«^~ 
For  where  he  has  been  in  the  receipt  of  the  rents  of  her  ^!^: 
separate  estate,  or  of  the  interest  of  her  separate  money,  himwith- 
without  her  knowledge  and  consent,  an  account  will  be  di-  ^  ^®' 
rected  at  her  suit  against  his  estate  after  his  death.     In  the  le^e. 
case'  of  the  Attorney  General  v.  Pamther,^  the  wife  had 
given  a  power  of  attorney  to  her  husband  to  receive  the 
diTidends  then  due,  and  which  should  thereafter  accrue, 
due  out  of  certain  stock  to  which  she  was  entitled  to  her 
separate  use.     The  husband  afterwards  died,  and«  she  be- 
ing insane,  an  information  was  filed  at  the  suit  of  the  At- 
torney General,  charging  that  Mrs.  Barker,  the/eme  covert^ 
was  insane  when  she  executed  the  power  of  attorney  to 
her  husband,  and  praying  an  account  of  the  dividends  so 
received  by  him  under  that  power  of  attorney.      And  it 
being  found  that  she  had  been  insane  at  that  time,  the  ac- 
count was  directed,  consideration  being  had  of  the  he&yjr 
expense  the  husband  was  at  in  maintaining  her,  in  conse- 
quence of  her  being  insane.     It  would  seem  too  that  if  the 
,  hus'band  should  apply  to  the  Court  for  the  income  of  his 
wife's  separate  estate,  or  for  part  of  it,  for  her  maintenance, 
she  being  insane,  and  therefore  incompetent  to.  consent 
to  such  use  of  it,  a  reference  would  be  directed  to  the 

k  Pitt  Y.  Jaokflon,  2  Br.  C.  C.  51.        1  Lady  Anrndel  v.    Phippa  and 
2  Ve«.  jun,  698.  Taunton,  10  Ves.  139. 
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\  Master  to  inquire  how  she  had  been  hitherto  maintained, 

h  and  at  whose  expense  ;   whether  her  husband  is  of  ability 

[  to  maintain  her,  due  regard  being  had  to  her  comfort,  and 

f  whether  any  part  of  her  separate  estate  should  be  applied 

I  for  her  use,  to  whom,  and  upon  what  securities.     It  seems, 

also,  that  if  it  should  appear  on  that  reference  that  the  hus- 
I  band  was  of  ability  to  maintain  his  wife,  and  had  not  done 

so  in  the  manner  he  ought,  his  petition  would  be  dis- 
'  missed."    But  where  the  wife  gave  an  express  authority  to 

her  husband  to  receive  the  rents  and  profits  of  her  sepa- 
rate  estate   during  her  life   for   his   use    and  benefit,  it 
'  was  held  to  give  him  the  administration  during  his  life, 

Wife  not  without  any  liability  to  account.^  -  And  even  though  he 
anaocount  ^^^  received  these  rents  without  any  express  authority 
of  hor  se-    from  hjg  ^jf^^  j,uj  ^i(h  h^j.  knowledge,  and  without  either 

property  -  acquiescence  or  objection,  it  appears  from  the  case  ofPawel 
huSai^     v.  Hankeyf  that  she  would  not  be  entitled  to  any  account, 
if  he  had     In  this  case,  the  wife  had  permitted  her  husband  to  receive 
v^her'   the  interest  due  on  mortgages  and  bonds  settled  to  her  se* 
^ow-       parate  use,  without  making  any  complaint  either  to  (he 
debtors,  who  paid  (he  money,  or  to  -her  trustees.      And 
Lord  Macclesfield  decreed,  that  the  wife  was  not  entitled 
to  recover  the  arrears  of  the  dividends  from  the  executors 
of  her  husband.      His  Lordship  said,  that    ''as  it  was 
against  comipon  right  that  the  wife  should  have  a  separate 
property  from  the  husband,  (they  being  both  in  law  but  as 
one  person,)  so  all  reasonable  intendments  and  presump- 
tions were  to  be  admitted  against  the  wife  in  this  case. 
Thdt  as  she  had  for  ten  years  together  permitted  the  hus- 
band to  receive  the  interest  without  making  the  least  ob- 
jection either  to  the  husband,  or  to  the  debtors  who  paid 
the  money,  or  to  her  own  trustees,  it  should  be  therefore 
intended  thatshe  consented  to  the  husband's  receipt  of  this 
interest.'?     But  it  appears  from  the  same  case,  that  if  the 
husband  had  received  the  principal  money  due  upon  any 

n  Brodie  v.  Barry,  2  Ves.  &  B.        o  Mibies  v.   Buske,  2  Vef.  jun. 
40.  488. 

p  2  P.  Wme.  82. 
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of  the  mortgages  or  bonds,  tbe  executors  would  be  held 
liable  to  refund  it,  with  interest  from  the  death  of  the  hus- 
band.    And  in  Christmas  y.  Christmas,'^  the 'circumstance 
of  the  husband  and  wife  living  amicably  together,  while  he 
was  in  the  receipt  of  the  produce  of  her  separate  estate, 
was  considered  as  furnishing  sufficient  ground. to  infer  that 
such  receipt  was  with  the  wife's  assent.     In  Squire  v.  Deariy '  Accoantof 
where  the  husband  had  applied  the  dividends  of  the  wife's  rateT^te 
separate  estate  to  the  general  purposes  of  the  family,  the  refosed 
Lord  Chancellor  refused  to  give  her  representatives  an  ac-  against 
count  of  the  dividends  against  the  representatives  of  the  ^i«**n<i» 

...  ^  ...  where  he 

husband  ;   and  in  Dalbiac  v.  Dalbiacj*  Sir  William  Grant  had  appli- 
refu&ed  an  account  to  the  wife  against  her  husband's  repre-  parooaes 
dentatives,  because  she  faiad  lived  with  him,  and  had  the  be-  of  the 
nefit  of  her  income  while  he  was  in  the  receipt  of  it.     And    *"*  ^* 

Anil 

in  the  case  of  Lord  Townsend  v.  Windham,^   Lord  Hard-  where  she 
wicke  laid  it  down,  that  if  the  husband,  being  in  the  receipt  Jjy°^  ^^^ 
of  the  rents  and  profits  of  his  wife's  separate  estate,  buys  hadVe- 
jewels  for  her,  they  shall  not  be  deemed  her  paraphernalia,  benefit  of^ 
but  the  equitable  construction  of  the  transaction  shall  be,  the  expen- 
that  he  has  paid  her  the  rents  of  her  estate  to  the  amount  ^er  in- 
of  the  value  of  the  jewels.     But  where  the  husband  is  in  c^"*®- 
possession  of  the  wife's  separate  estate  as  a  trustee  for  her.  If  l>««*>and 
he  will  be  held  accountable,  and  any  improvement  of  the  witlihis 
estate  will  be  held  to  be  for  the  benefit  of  the  wife,  the  pjrate^®^, 
cestui  que   trust.      As  in  Parker  v.  Brooke^    the   husband  taie,  and 

'  Villi  giv^them 

having  got  into  the  possession  of  premises  which  had  been   to  her,  he 
bequeathed  to  his  wife  for  her  separate  use,  witliout  the  ^^^^y^j^^ 
intervention  of  a  trustee,  and  having  taken  reversionary  to  have 
leases  of  them  in  his  own  name,  he  mortgaged  the  original  fo^the*' 
and  the  reversionary  leases,  and  afterwards  died  intestate,  amoont  of 

"^  m  .        %         the  ieweu< 

The  bill  was  filed  by  his  wife  and  child,  who  claimed  an 
interest  under  the  will  against  the  mortgagees,  and  against  Husband 
a  person  to  whom  they  had  agreed  to  assign,  and  agamst  ^i^^  ^^ 
the  administrators  of  her  husband,  charging  ihe  mortga-  ^^^^'«^'^; 

q\Sel.  Cas.  in  Chan.  20.     2  £q.  »  1<5  Jos.  116. 

Cas.  Ab.  152.  t  2  Ves.  sen.  1 . 

r  4  Br.  CC.  326.  u  9  Ves.  583. 
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gees  with  notice  of  the  wil]^  and  praying  that  the  bequests 
of  it  might  be  carried  into  execution,  that  the  mortgages 
might  be  delivered  up  to  be  cancelled,  and  that  an  account 
might  be  taken  of  the  profits  on  payment  of  the  fines  ; 
and  an  account  was  decreed  against  the  representatives  of 
the  husband.  The  rule  which  may  be  extracted  from 
these  decisions  seems  to  be  this  :  that  if  the  husband  receive 
the  rents,  or  the  interest  of  his  wife's  separate  property^ 
without  her  knowledge,  there  his  executors  shall  be  liable 
to  account  and  refund  ;  but  if  he  receives  them,  with  ber 
privity,  and  without  any  express  dissent,  that  then  his  ex- 
ecutors shall  not  be  liable  to  any  account,  as  it  shall  be 
construed  to  be  a  gift  from  the  wife  ;^  and  that  if  the 
husband  receive  the  principal  of  her  separate  estate,  with 
or  without  her  privity,  and  there  be  no  assent  on  her  part, 
the  executors  of  the  husband  must  pay  it  back.^  It  ap* 
pears  also,  from  these  cases,  that  where  the  husband  is  per- 
mitted to  receive  the  produce  of  his  wife's  separate  estate, 
or  where  husband  and  wife  live  together  during  the  time 
that  he  is  so  receiving  it,  no  account  whatsoever  will  be  di- 
rected. There  are,  however,  several  other  cases,  in  which 
it  was  held  that  an  account  would  be  given,  under  such 
circumstances,  for  one  year's  income.' 

As  the  Court  will  not  give  a  wife  an  account  of  her  se- 
parate estate  against  the  representatives  of  her  husband,  at 
most  not  beyond  a  year,  on  the  ground  of  her  supposed 
assent,  so  it  would  seem  to  follow,  that  if  he  took  itagainst 
her  will,  a  complete  account  would  be  directed  against  him 
after  his  death,  and  that,  if  an  application  were  made  to  the. 
Court  by  the  wife,  during  his  lifetime,  to  restrain  him  from 
receivmg  such  property,  he  would  be  enjoined.  However, 
if  she  have  been  guilty  of  adultery,  and  file  a  bill  against 
her  husband  and  the  trustees  of  her  separate,  estate,  com- 


▼  Powel  ▼,  Hankej,  2  P.  ^f^roB.  190.     Parkes  v.  WdU,  11  Vm, 

^-  225.    See  also  Mr.  Maddock's  note 

^P'^        ,       «,.    ,.  W  to  the  case  of  Ex  parte  Elder, 

X  Townmd  ▼.  Windham,  2  Ves.  2  Mad.  286.  in  which  aU  the  case* 

7.      Peacock  v.    Monk,  ibid,  on  tU  subject  are  tjollected. 
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that  he  receives  the  rents  of  it,  and  that  the  trus<»  huBband 

tees  pay  them  to  him,  and  praying  an  injunction,  the  Court  l^^ll^te^ 

woald  refuse  to  interfere  for  her  relief,  on  account  of  her  ^^  «^ 

own  misconduct*^  hai  been 

As  a  married  woman  can  deal  and  bargain  with  her  hus-  f^^jf^ 

band  with  respect  to  her  separate  estate,  so  she  may  deal  Wift  uaf 

with  a  stranger  without  the  priyity  .of  her  husband,  and  strangm 

*  bven  without  his  concurrence.     In  Masters  V4  Fuller.*  the  ^^  ^\ 

nMcttobet* 

plaintiff  had  taken  a  lease  of  a  house  at  20/.  per  annuntj  separate 
and  his  wife  agreed  privately  with  the  defendant,  the  laod-  ^'^^' 
lord,  to  pay  him  an  additional  rentiof  ISl.per  anntunj  if  he 
would  fit  up  the  house  in  a  better  manner.    She,  accord- 
ingly, paid  the  rent  out  of  her  separate  estate,  and,  after 
her  death,  the  husband,  as  the  executor  of  bis  wife,  filed  a 
bill  for  an  account  of  the  money  paid  by  her  to  the  defend- 
ant, and  to  have  the  agreement  delivered  up  ;  but  the  Lords 
Gommfssioners  dismissed  the  bill  without  calling  on   the 
counsel  for  the  defendant. 
And  a  married  woman  may  not  only  deal  with  her  husband.  Wife  may 

J  1  *  Aim. 

and  a  stranger,  with  respect  to  her  separate  property,  but  she  ^trolitee 
may  sell  that  property  to  the  person  who  holds  it  in  trust  for  of  ber  ■»• 
her.     And  so  it  was  ruled  by  Lord  Hardwicke  in  Davidson  t«  tate,  and 
Gardiner j*^  where  a  bill  was  filed  by  a  married  woman  to  set  J?^**  ^^ 
aside  an  assignment  she  had  made  of  her  interest  in  a  brew- 
house,  to  the  defendant,  who  held  it  in  trust  for  her  separate 
use,  his  Lordship  dismissed  the  bill,  it  appearing  that  she 
had  received  full  value,  and  no  particular  instances  of  fraud 
being  proved.     This  decision  affords  the  strongest  instance 
of  the  effect  produced  by  separate  property  in  g^ing  com- 
petency to  a  married  woman  to  act  as  ^feme  sole  :  for  L<*rd 
Hardwicke  states  one  of  the  rules  with  respect  to  A^alings 
between  trustee  and  eesttti  que  trust  to  be,  ihp<  where  a 
trustee  for  persons  not  suijuris^  as  infonts  aniJ/«w«*  covert^ 
becomes  both  buyer  and  seller,  the  Cowrt  will,  under  no 
circumstances  whatsoever,  be  they  never  so  fair  between 

y  Lee  V.  Lee,  2  Dick.  806.  •  Sugd.  Ditatet,  tff . 
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the  parties,  (as  consulting  the  friends  of  the  infant,  oi  their 
refusing  to  purchase,  or  the  like,)  establish  a.  purchase  of 
that  kind,  unless  the  transaction  be  legitimated  by  the  act 
of  the  Court,  or  by  some  public  act.  So  that  it  appears, 
that  separate  property  makes  a  married  woman  so  far  ^tii 
juris,  that  an  act  by  her,  which,  if  the  property  were  not  se- 
parate, would  be  rescinded,  not  on  the  ground  of  a  legal 
incapacity,  but  of  the  supposed  liability  to  imposition  arising 
from  her  married  state^  would  yet  be  established  against 
ber,  if  it  were  done  with  reference  to  her  separate  estate* 
So,  in  Parkes  v.  Whitt,^  Lord  Eldon  upheld  a  sale  by 
husband  and  wife,  to  a  person  who  was  not  only  her  trustee 
to  support  contingent  remainders,  but  also  a  trustee  for  her 
separate  use.  In  that  case,  on  the  intermarriage  of  the 
plaintiff  and  her  husband,  freehold  estates  had  been  con* 
teyed  to  Thomas  White  and  his  heirs,  to  the  use,  after  the 
marriage,  of  Catherine  Parkes  for  life,  and,  after  the  deter- 
mination of  that  estate,  to  the  use  of  White  and  his  heirs, 
during  her  life,  to  support  contingent  remainders,  yet,  never- 
thelessj  to  permit  her  and  her  assigns  to  receive  the  rents 
and  profits  during  her  life,  for  her  sole  and  separate  use, 
and  from  and  after  her  decease,  to  the  use  of  White,  and 
his  heirs  and  assigns,  in  trust,  for  such  persons  as  Catherine 
Parkes  (the  plaintiff)  should,  by  her  last  will  in  writing, 
notwithstanding  her  coverture,  appoint ;  and  if  no  ap>- 
pointment,  then  to  her  only  child,  his  heirs  and  assigns, 
if  she  should  leave  but  one  living  at  her  death ;  if  more 
than  one,  then  in  trust  to  be  sold,  and  the  money  to  be' 
equally  divided  amongst  them  at  certain  periods  therein 
mentioned,  with  an  ultimate  limitation  to  Catherine  Parkes, 
her  li^^rs  and  assigns.  Parkes  and  his  wife  conveyed  the 
lands  by  a^e,  for  valuable  consideration,  to  a  person  of  the 
name  of  Evma ;  he  afterwards  sold  to  the  trustee,  White, 
for  the  same  trun  he  had  paid  for  them  j  and  White  sold 
to  Quarraan,  who  had  notice  of  the  trust,  for  an  advanced 
price,  but  paid  the  difference  to  Parkes  and  his  wife.    Mrs. 
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Parkes  afterwards  made  her  will,  devising  (be  lands  to  Quar- 
man,  the  purchaser.  The  bill  was  now  filed  by  Mrs. 
Parkes,  by  her  next  friend,  against  White,  the  trustee, 
Qoarman,  and  her  husband,  to  set  aside  all  these  transac- 
tions ;  and  Lord  Eldon  established  the  sale  to  White,  so  far 
as  her  life  interest  extended,  though  he  was  a  trustee  of  it 
for  her  separate  use ;  but  he  directed  the  will  to  be  cancel- 
iedy  that  Quarman,  the  purchaser,  should  convey  to  new 
trustees,  to  the  use  of  himself,  for  the  life  of  the  plaintiff, 
and,  after  her  decease,  to  the  use  of  such  trustees,  upon  the 
trusts  declared  by  the  marriage  settlement  from  and  after 
her  decease,  save  as  to  the  reversion,  which  was  to  be  limited 
to  Quarman  and  his  heirs.  His  Lordship  also  directed,  that 
ih^  trustee,  White,  and  Quarman,  should  pay  the  children 
of  the  plaintiff  (who  were  made  defendants)  their  costs. 
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CHAP.  XI. 

or    TBE  SEPARATE    CHARACTER  WHICH   A    MARRIED   WOMAN 
ACQUIRES  FROM  HER  SEPARATE  PROPERTY. 

A  MARRIED  woman,  being  thus  cspable  in  a  court  of 
equity,  of  possessing  property  to  her  separate  use,  and  of 
disposing  of  it,  that  Court  will  consider  her  to  be  so  far  a 
distinct  person  from  her  husband,  as  to  sufier  her  to  be  sued 
by  htm/  or  to  sue  him,**  or  to  be  sued  by,  or  to  sue,  any 
Married  other  person  with  respect  to  that  property.     However,  she 
may  sue      cannot  institute  a  suit    alone,  as,  if  her  husband  be  not 
^^^'     joined  in  it  with  her,  she  must  sue  by  her  next  friend,  but 
herwpa-     she  may  defend  alone,  with  the  permission  of  the  Court,  or 
peaty^  but    ^^®^  without  it,  when  she  is  made  a  defendant  by  her  hus- 
not  *lono ;  band/     Whenever  it  is  sought  to  chai^ge  the  separate  estate 
■uedalone.  of  the  wife,  the  husband  must  be  made  a  party ,^  but  then 
he  is  a  formal  party,"  and  the  wife  is  considered  as  a  ftmt 
sole  for  that  purpose,  and  must  be  served  with  process  f  and 
she  may  be  obliged   to  answer    alone,   where    her   bus- 
band  is  the  plaintiff;'  but  in  no  instance  can  she  be  sole 
plaintiff,  for,  whether  she  sues  for  separate  property,  or 
VTifetning  separate  maintenance,  she  must  be  joined  with  another.     If 
band  for     ^^^  institutes  a  suit  against  her  husband  for  her  separate 
h«r  sepa-    maintenance,  she  must  do  so,  of  course,  by  her  proehein 
■oMbyher  ami  ;^   and  even  when  she  proceeds  against  a  stranger  for 
^^^^^'  her  separate  property,  it  seems  that  her  husband  ought 
•  stranger  not  be  joined  with  her,  but  she  should  sue  in  the  name  of 

a  Free,  Chan.  24.  e  Lillia  t.  Airej,  1  Ves.  jan.  S7S. 

b  Kirk  ▼.  Clark,  Preo.  Chan.  275.         f  Jones  v.  Harrii^  9  Ves.  486. 
2  £q.  Ca.  Ab.  144.  g  Piec.  Cban.  24.  113.    3  Atk. 

c   Mitf.  Plead.  83.      Rudiments  478. 
of  Law  and  Equity,  120.     3  Atk.         h  ReynesT.  Lewis,  1  Cbto.  Cas. 

478.  35.    Nelson,  88. 
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heiprochein  ami^  and  if  her  husband  should  be  joined  with  for  her  so- 
ber, the  Court  would  order  the  payment  to  some  one  for  her**  p^erty, 
However,  if  the  wife  think  proper,  the  husband  oaaj  be  ^^^7 
made  a  co-plaintiff  with  herJ  friend. 

In  Brooks  v.  -Brooksy^  the  husband  sued  his  wife  on  ac*  Wife  or- 
count  of  her  separate  estate.     There,  Sir  Robert  Brooks  ^oswer' 
01ed  a  bill  against  his  lady  and  others,  and  a  motion  was  interroga- 
made  to  have  her  committed  for  not  answering  interrc^a-  biUagainst 
tories.     The  Court  refused  it,  saying,  that  a  man  could  not  ^^.^^  ^^' 
be  plaintiff  against  his  wife.     But  it  was  moved  on  a  sub- 
sequent  day,  when  the  Court  was  of  opinion,  that  though  a  • 
man  could  not  have  a  bill  against  his  wife  for  the  discovery 
of  her  own  estate,  yet  that  where,  before  marriage,  she  had 
entered  into  articles  concerning  her  own  estate,  she  had 
made  herself  a  separate  person  from  her  husband,  and 
was  therefore  ordered  to  answer  in  a  week's  time.     This 
is  perhaps  the  strongest  instance  which  can  be  given  of  the 
separate  and  distinct  character  a  married  woman  assumes, 
arising  from  her  possession  of  separate  property  ;  for  here 
she  was  not  only  sued  without  her  husband,  but  the  hus- 
band himself  was  the  plaintiff.     So  where  Mr.  Strange-  wife  does 
ways  filed  a  bill  against  his  wife,  she  appeared  in  Court,  "^^  "^~ 
and  desired  that  a  guardian  might  be  assigned  to  put  in  an  ^ardian 
answer  for  her ;  Lord  Hardwicke  was  of  opinion,  that  the  ^^^  ^^ 
husband^s  bringing  a  bill  against  his  wife,  waa  admitting  against 
her  to  be  a  feme  sole^  and  that  she  should  put  in  an  answer  \^hLid!^ 
as  such,  and  that  he  never  knew  an  instance  of  appointing 
a  guardian  in  such  a  case.^ 

The  case  of  Commissary  Hyde's  wife™  proves,  that  the 
engagements  of  a  married  woman,  with  respect  to  her  sepa- 
rate estate,  impose  a  separate  liability  upon  her ;  and  that 
if  her  husband  .cannot  be  found  within  the  jurisdiction  of 
the  Court,  she  must  appear  and  answer  alone.  Mrs.  Hyde, 
on  her  marriage,  had  her  fortune,  which  was  considerable, 

i  Griffith  V.  Hood,  2  Ves.  sen.  1  Ex  parte  Stranffeways,    3  Atk. 

458.  478. 

j  Smith  T.  Myers,  3  Mad.  474.  m  Free.  Chan.  328.      1  £q.  Cas. 

k  Free.  Chan.  24.  Ab.  65. 
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settled  to  her  separate  use,  and  when  her  husband,  the 
defendant,  was  arrested  for  a  debt  of  2000/.,  she  undertook 
by  a  written  note,  that  if  they  would  disoharge  the  action, 
Wife  ar-     she  would  pay  the  demand  out  of  her  separate  estate.    This 
'^^^^    bill  was  filed  against  husband  and  wife,  to  enforce  the 
an  appear-  performance  of  this  agreement  of  the  wife,  and  a  subpoena 
J3^J^     was  served  upon  her,  and  she  was  taken  upon  an  attach- 
<Lg<un8t      ment,   which  had  issued  against  both,   but  the  husband 
and  ^e,    could  not  be  found.     She  moved  to  be  discharged  on  the 
rwpecting  ground  that  her  husband  was  gone  to  Rotterdam  before 
rate  es-      the  filing  of  the  bill,  aiyl  that,  therefore,  process  against 
^i^j^y*     her  alone  was  irregular.      The  Lord  Keeper,  Harcourt, 
ged  with-    thought  the  process  irregular,  but  the  Master  of  the  Rolls, 
pearing.      ^^^  John  Trevor,  who  was  consulted  by  the  Lord  Keeper, 
said,  that  it  was  perfectly  regular,  that  the  husband  was 
joined  merely  for  conformity,  and  that  it  was  the  constant 
practice  of  the  Court  of  Chancery.      So  the  defendant 
prayed  time  to  answer,  and  on  entering  an  appearance,  and 
paying  the  costs,  her  motion  was  granted,  and  she  was  dis- 
charged.   Dubois  V.  Hole  and  Wift^  is  a  case  of  the  same 
description,  for  there  the  defendant's  wife,  before  her  inter- 
marriage with  him,  had  been  married  to  a  person  of  the 
name  of  Dubois,  and  on  his  death  she  possessed  herself  of 
bis  personal  fortune,  which   he  had  bequeathed  to  his 
nephews,  the  plaintiffs,  and  she  conveyed  it  to  trusteesj 
so  that  the  second  husband  might  not  intermeddle  with  it. 
Wifeob-     The  bill  was  filed  by  the  nephews  of  the  first  husband 
^^^  ^      against  the  second  husband  and  his  wife.     Hole  was  beyond 

answer  ce-     ^  ^  * 

parately  the  sea,  and  his  wife  had  obtained  an  order  to  put  in  a 
he?Mpa?  separate  answer,  but  was  afterwards  advised,  that  being  a 
rate  pro-  yeme  co-otH^  she  could  not  be  compelled  to  appear  or  answer, 
husband  and  obtained  an  order  to  refer  the  proceedings  against 
^f'ff  ^'^^  her  as  being  irregular.  But  the  Lord  Chancellor  said, 
risdiction.  that  according  to  the  statement  of  the  bill,  the  wife  had 
a  separate  capacity,  and  the  husband  had  nothing  to  do 
with  the  estate,  and  that  rather  than  there  should  be  a 

n  2  Vcrn.  614. 
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failafe  of  justice,  he  held  the  process  against  her  alone  to 
be  regular,  her  husband  being  beyond  ite  seas,  and  not 
amenable  to  the  process  of  the  Court.     It  also  appears  bj  Wife  corn- 
Mr.  Raithby's  note  to  this  case,  that  Mrs.  Hole  was  com-  waSt  of" 
mitted  to  the  Fleet,  and  stood  out  to  a  sequestration,  and  aiuiwer  re* 
that  being  brought  up  to  the  bar  of  the  Court  on  an  alias  H^mte 
pluries  habeas  corpus,  the  bill  was  taken  pro  confesso  against  «■***«• 
her,  and  a  decree  accordingly,  with  costs. 

It  seems,  also,  that  a  writ  of  ne  exeat  regno  may  be  granted  alone,  and 
against  a  married  woman,  who  is  sued  as  executrix  or  ad-  crested  on 
ministratriXy  and  has  separate  property  ;  as  in  Moore  v.  r^no,  re- 
Mtynell,^  where  the  plaintiff  filed  his  bill  against  Sarah  ^^ 
alone,  the  wife  of  Richard  Meynell,  which  Sarah  was  the  property. 
widow  and  administratrix  of  one  Lawrence  Crabb,  deceased, 
for  an  account  of  the  real  and  personal  estate  of  the  said 
Crabb;  she  was  afterwards  arrested  onane  exeat  regnoy 
and  gave  security  thereon,  and  then  preferried  her  petition 
to  have  the  said  writ  and  security  discharged  ;  and  it  was 
ordered,  that  on  the  said  Sarah  giving  the  like  security, 
which  she  had  given  on  the  writ,  that  she  would  put  in  a 
full  and  perfect  answer,  she  should  be  at  liberty  to  depart 
the  kingdom  before  she  put  in  said  answer.     The  cause 
came  on  to  be  heard  against  her  alone,  her  husband  not 
being  named  as  a  party  to  the  suit,  and  a  decree  for  an  ac- 
count made  against  her. 

So  in  Jemingham  v.  GlassJ^  a  motion  was  made  for  a  ne  wHt  o£ne 
txeat  regno  against  the  wife  of  Glass,  who  was  executrix  of  ^^^^^ 
her  former  husband.     Glass  had  already  gone  out  of  the  against  a 
kingdom  ;  and  it  was  doubted  by  Lord  Hardwicke  whether  ^oman, 
it  could  be  granted,  as  she  was  a  feme  covert^  and  could  give  ^^^  ''®* 
.  no  aiecurity,  and  it  was  adjourned  to  search  for  precedents,  her  tepa« 
ttnd  the  motion  was  afterwards  granted  on  the  authority  of  ^^^"^^^ 
the  above  case  of  Moore  v.  MeynelL     It  ihust  be  observed, 
that  it  is  not  stated  either  in  Mr.  Raithby's  or  in  Atkins's 
note  of  the  case  of  Moore  v.  Meynell,  that  the  wife  had 
separate  property ;  it  appears,  however,  that  she  had  a  large 

o  2  Vem.  614  by  Raithby,  in  the  notes. 
p3Atk.409.  Amb.  63, 

46 


SSS  8£PA|IATB  CHAftACTI^  Of  "THB  WIFE   ^ 

separate  property,  and  that  she  had  executed  heiuiit  by 

^  ,    which,  it  was  coDteoded,  she  had  rendered  her  separate 

estate  liable  to  the  debt.'i    However,  this  case  otjerninghotn 

V.  Glass  has  been  lately  over- ruled  by  Lord  Eldonla  PanntU 

V.  Tayler^^  when  his  Liordship  decided  that  a  writ  of  ne 

Writ  of  ne  txtat  rej^e>  cannot  be  granted  against  a/emtf  covtrt  adipi&is- 

w!not*'    trttrix.     lu  this  case,  the  bill  was  filed  by  the  children  of 

grantable    John  Herlock  against  his  widow  and  her  second  hushandj 

^£^^    stating  that  she  had  obtained  letters  of  administration  of  the 

woman       efiectsof  the  intestate  ;  that  she  and  her  present  husband 

merely  as  .  ,  * 

executrix    had  received  and  retailed  in  their  hands  some  part  of  the 
^^^^^^^    assets,  to  a  ahare  of  which  the  plaintiffs  were  entitled ;  that 
act  having  ber  husband  was  gone  to  reside  abroad,  and  that  she  also 
eSato!        ^^s  about  to  leave  the  country;  and  the  bill  prayed  tbatlfae 
writ   of  ne  exeat  regno  might  issue  to  restrain  her   from 
departing  from  the  kingdom.     A  motiop  to  this  effect  was 
niade,  and  after  several  applications,  his  Lordship,  hav- 
ing been  referred  to  the  cases  of  Moore  v.  Mei/hellj  and 
Jerningham  v.  Glass,    considered    himself  bound  by  au- 
thority,   and  directed^the  writ  to   issue.    A  motion  was 
afterwards  made  on  behalf  of  Mrs*  Tayleri  who  had  not 
entered  an  appearance,  to  dischaige  the  writ,  and  after 
much  discussion  his  Lordship  discharged  the  writ,  saying, 
that  if  he  had  been  apprized  of  the  circumstances  of  the  case 
of  Moore  y.  Meynell,  he  never  would  have  granted  it.     The 
circumstances  to  which  his  Lordship  adverts  seem  to  have 
been,  that  Mrs.  Meynell  had  a  separate  estate,  and  had 
executed  bonds  by  which  she  had  rendered  her  separate 
estate  liable  to  the  debt,  facts   which  were  stated  by  the 
counsel  in  Pannell  v.  Tayler,  but  which  do  not  appear  in 
Mr.  Railhby's  extract  from   the    register's   book.     Lord 
Eldon,  in  deli  vering|his  opinion  on  this  subject,  said,  "  There 
may  be  a  very  great  difference  between  the  case  of  a  mar- 
ried woman  who  has  separate  property,  and  the  case  of  a 
married  woman  who  is  administratrix^  and  as  administra- 
trix can  have  no  separate  property  at  all."  So  that  it  seems 

q  See  Pannell  v.  Tajfler,  1  Tumer,  10\, 

1 1  Turner,  90. 
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to  be  fiettled  nowr,  that  a  trtit  of  ne  ewicU  regno  cannot  be 
granted  a^kiat  a  married  woman  as  an  execatris:  or  admi- 
nistratrix merely^  because  she  has  no  power  as  such  to  act 
without  ber  husband. 

It  is  decided,  bj  the  case  of  Commissarj  Hyde's  wife^'  ^  ^^.  b« 
that  if  a  married  woman  have  separate  property,  and  a  bill  fy  wi^bar 
be  filed  against  her  and  her  husband  in  respect  to  it,  she  ^'^^^^'^^v 
must  appear  and  answer  without  her  husband,  if  be  cannot  pear  alone, 
be  found ;  but  eren  if  the  wife  be  not  obliged  to  appear,  bound  by 
and  do  appear  alone,  she  cannot  afterwards  set  aside  that  ^^  ^P~ 
appearance  for  irregularity.     In  Travers  y.  Buckl^y^^  the  and  can- 
bill  was  filed  against  husband  and  wife,  who  were  adminis-  ^^^j*)^^ 
trators,  with  the  will  annexed,  of  the  late  husband  of  the  irres^lari- 
wife.    The  defendants  lived  in  France,  and  were  served   ^' 
there  with  a  subpoena.     The  wife  came  to  England,  and 
was  taken  on  process  of  contempt,  which  had  issued  against 
both.     She  gave  a  bail  bond  for  her  appearance,  and  ap- 
peared for  herself  only ;  she  also  applied  for  time^to  answer, 
and  obtained  an  order  for  that  purpose.     Afterwards,  she 
moved  that'her  bait  bond  and  her  appearance  should  be  both 
discharged,  she  being  a  feme  covert^  and  incapable  of  ap- 
pearing for  herself;  but  the  motion  was  refused,  on  the 
ground  that,  she  having  appeared,  had  cured  the  irrega- 
larify.     So  that  this  case  is  no  authority  to  prove  that  a   - 
feme  covert  must  appear  alone  in  respect  to  her  separate 
estate,  or  her  separate  character ;  it  only  proves,  that  when 
she  is  sued  jointly  with  her  husband,  and  does  appear  alone, 
she  cannot  complain  of  it  as  an  irregular  proceeding.    Still, 
it  is  conceived,  that  no  decree  could  have  been  pronounced 
against  her  alone,  without  her  husband's  appearance  having 
been  procured.     No  doubt,  in  Dubois  v.  Hole  and  Wift^ 
there  was  a  decree  against  the  wife  only,  but  there  was  this 
good  reason  for  it,  that  the  wife  alone  had  got  possession  of 
the  property,  which  was  the  object  of  the  suit,  and  had 

fl  Pi«a.ChaiLll3l  neU  ▼.  Taykr,  1  Turner,  101. 

t    1  Ves.  Ben.  384     1  Wilson,  wherd  Lord  Eldon  sajri,  the  de- 

264.  etee  was  against  the  hosband 

a  2  Yen.  614    Sed  vide  Fan-  alone. 
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vested  it  in  trustees  for  the  purpose  of  protecting  it  against 
her  husband. .   But  such  a  reason  does  not  exist  in  Travers 
»  v.  Buckley;"  for,  altiioagh  the  wife  was  joint  administrator 

with  her  husband,  yet  it  did  not  appear  that  she  had  ever 
any  part  of  the  assets  in  her-^possession,  or  any  separate 
property,  and,  therefore,  there  was  nothing  on  wluch  a  de- 
cree could  attach.  In  Belly.  Commissary  Hyde* a  Wife^Vinm 
Hyde  had  property  distinct  from  her  husband,  upon  which 
a  decree  might  act,  and  which,  according  to  Ihib(ns  v.  Holt 
and  Wife  would  have  warranted  a  decree  against  her  alone. 
But  Lord  Hardwicke,  in  Travers  v.  Buckley^  said,  that 
Dubois  V.  Hole  and  Wife,  was  decided,  not  on  the  ground  of 
separate  property  in  the  wife,  but  because  she  had  appeared, 
and  had  cured  the  irregularity  of  the  process  against  her 
by  the  appearance.  However,  no  such  reason  is  reported 
to  have  been  given  by  the  Chancellor  in  Dubois  v.  Hole  and 
Wife ;'  on  the  contrary,  his  Lordship  distinctly  assigned 
his  reason^  to  be,  the  separate  property  of  the  wife  in  the 
object  of  the  suit,  and  the  absence  of  her  husband  beyond 
the  seas.  As  to  the  appearance  of  Mrs.  Hole,  although 
that  might  have  been  a  good  reason  for  holding  the  process 
to  be  regular,  yet  it  never  could  have  warranted  the  decree 
pronounced  against  her,  unless  it  had  been  stated  in  the  bill, 
that  she  had  a  separate  character,  and  a  separate  estate, 
and  if  a  decree  had  not  been  prayed  in  respect  to  it.  So 
that  the  inference  to  be  drawn  from  Dubois  v.  Hole  and 
Wifely  Bell  v.  Commissary  Hyde's  Wife,*  and  Moore  Y. 
Meynelly^  is,  that  if  a  bill  be  filed  against  husband  and  wife, 
praying  relief  with  respect  to  separate  property  of  the  wife, 
she  must  appear  alone,  and  there  may  be  a  separate  decree 
against  her,  if  her  husband  be  not  amenable  to  the  procesa 
of  the  Courts  and  Travers  y.  Buckley^  establishes  only  this, 
that  if  the  wife,  in  any  case  in  which  she  is  sued  jointly  ^nth 
her  husband,  does  appear  without  her  husband,  that  appear- 

V  1  Yes.  peo.384.  z  Free,  Chan.  328. 

w  Free.  Chan.  118.  a   Cited  in  Dubois  ▼.  HfAo^ 

X  2  Vera.  614.  2  Vera.  614. 

y  Ibid,  b  1  Ve9.9Qii.  384. 
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ance  cures  the  irregnlarity,  which  was  in  the  process  which 
issued  to  enforce  such  appearance,  hottlfat  such  appearance 
without  any  other  circumstance  would  not  authorize  a  de- 
cree against  her  alone.  And  all  these  cases  united  concur 
in  establishing  this  proposition,  that,  in  a  court  of  equity, 
separate  property  in  the  wife  confers  a  separate  character 
and  imposes  a  separate  responsibility. 
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CHAPTER  I. 

OF  THE  wife's  SEPARATE  PROVISIONS. 

i 

Separate        In  addition  to  the  interests  which  a  married  woman  may 
ofmu^  possess  for  her  separate  use,  and  with  respect  to  which  she 
woman,      is  empowered  in  a  court  of  equity  to  act  as  if  she  were 
pinmoney   Bol^,^  there  is  another  species  of  property,  which  she  may 
and  sepa-   ]|^ye  during  the  marriage,  as  independent  of  her  husband 
Umance.     as  if  it  were  her  separate  estate,  and  in  the  enjoyment  of 
which  she  will  be  equally  protected.    This  class  consists  of 
two  kinds,  viz.  pinmoney,  and  separate  maintenance,  both 
payable  by  the  husband  to  his  wife  by  his  own  agreement, 
and  out  of  his  own  property ;  both  capable  of  being  settled 
before  marriage  or  during  the  marriage ;  and  neither  ca- 
pable of  being  disposed  of  by  the  wife  by  a  sweeping  appoint- 
ment.^     However,  these  provisions,  although  resembling 
each  other  in  these  particulars,  differ  essentially  in  other 
respects :  for  pinmoney  is  payable  only  during  cohabitation* 
and  separate  maintenance,  as  the  name  imports,  only  dur- 
ing separation,  the  former  for  personal  use  and  private  ex- 
penditure, the  latter  for  daily  subsistence.      There  is  this 
additional  important  distinction   between  pinmoney  and 
separate  maintenance,  that,  if  the  wife  be  guilty  of  adultery, 
a^court  of  equity  will  not  assist  her  in  the  recovery  of  the 

a  See  Book  m.  b  Hyde  v.  Price,  3  Yes.  437. 
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arrears  of  the  former^^  while  such  misconduct  will  not  be 
any  bar  to  ber  recovery  of  the  latter.^ 

Pinmoney  is  a  yearly  sum  payable  by  a  husband  to  bis    Finmoaey 
wife  during  cohabitation,  either  in  pursuance  of  a  settlement,  Sunng  ce- 
or  an  agreement  for  a  settlement,  before  marriage,  or  allow-  babitation. 
ed  by  him  to  her  gratuitously,  without  any  previous  stipula- 
tion*    As  this  allowance  is  not  intended  for  the  procure- 
ment of  necessaries  for  the  wife,  but  merely  to  enable  her 
to  indulge  in  dress,  and  the  ornaments  of  her  person,  and 
that  too  during  cohabitation,  it  is  natural  to  find  that  fi^w 
disputes  on  this  subject  have'  reached  our  courts  of  law  or 
equity  during  the  lives  of  husband  and  wife*    After  his 
death,  indeed,  the  question  has  oft^i  arisen,  how  far  back  a 
court  of  equity  would  extend  an  account  of  the  arrears  of 
pinmoney  alleged  to  be  due  to  the  wife  against  the  repre- 
sentatives of  the  husband,  and  the  rule,  almost  without  ex- 
ception, is  not  to  go  back  farther  than  a  year.® 

Separate  maintenance  from  a  husband  to  his  wife,  is  the     Separate 
result  of  an  agreement  between  them  to  live,  apart  from  ^^^|^y. 
each  other,  either  immediately,  or  at  a  future  period,  for  a  •f*^^  ^^' 
time  only,  or  permanently.     If  the  separation  be  intended  n^n.  ^" 
to  be  only  temporary,  then,  if  the  husband  offer  to  take 
back  his  wife,  and  to  maintain  her,  it  puts  an  end  to  the 
agreement,  and  a  court  of  equity  will  not  enforce  the  pay- 
ment of  the  separate  allowance  to  the  wife.     But  if  the 
separation  be  intended  to  be  permanent,  that  is,  during 
life,  there,  the  offer  of  the  husband  to  cohabit  with  his  wife 
does  not  put  an  end  to  the  contract  for  a  separate  mainte- 
nance/    And  the  payment  of  this  allowance,  and  the  per- 
formance of  the  other  parts  of  the  contract,  are  generally 
secured  by  deed.    As  husband  and  wife  are  incapable  of 
contracting  with  each  other,  and  the  wife  is  incapable  of 
contracting  with  any  one,  this  engagement  must  be  entered 
into  by  the  husband  with  a  third  person,  as  a  trustee  on 
her  part.     Indeed,  Lord  Alvanley  did,  on  one  occasion, 
enforce  such  a  contract  between  husband  and  wife  only, 

c  2  £q.  Ab.  156.  •  See  Chap.  II.  of  thii  Book. 

d  13  ^'c«.  439.  f  See  Chap.  V.  of  this  Book. 
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without  the  intervention  of  a  trustee ;«  but  Lords  Ro«»- 
\ju^  and  Eldon'  have  expressed  their  strong  disapprobation 
Parties  to  of  this  case,  and  it  has  not  since  been  followed.     The 
separatioiu  P^trties  to  this  deed  must  be  the  husband  and  wife  of  the 
one  part,  and  the  trustee  of  the  other,  and  the  covepants 
ustially  inserted  in  it  are,  by  the  husband,  that  it  shall  be 
lawful  for  his  wife  to  reside  where  she  may  think  fit,  freed 
from  his  government  and  restraint  in  all  respects,  as  if  she 
were  tk  feme  sole  ;  that  he  will  pay  the  stipulated  allowance 
by  equal  quarterly  pftyraents  every  year  during  the  sepft<^ 
NeoesMLiy  ration ;  and,  by  trustee,  that  he  will  indemnify  the  hus- 
^^^^deed  ^^^^  against  all  such  debts  for  maintenance,  or  otherwise, 
of  eepara-  as  the  wife  has  already  incurred,  or  at  any  time  while  she 
^^^  shall  live  separate  and  apart  from  her  husband,  and  shall 

enjoy  the  proposed  allowance,  shall  incur.  This  covenant 
to  indemnify  the  husband  against  the  debts  his  wife  may 
contract  during  the  separation,  is,  in  most  instances,  neces- 
sary, for  the  purpose  of  supporting  the  instrument  against 
creditors,  which  it  effectually  does,  being  held  to  be  in 
itself  a  valuable  consideration^  However,  there  may  be 
circumstances  belonging  to  a  case,  which  wo^ld  render  a 
deed  of  this  nature  valid  against  creditors,  even  without 
this  covenant ;  for,  if  the  wife  be  treated  so  cruelly  by  her 
husband,  as  to  entitle  her  to  alimony  in  the  ecclesiastical 
court,  a  deed,  executed  by  her  husband,  to  a  trustee, 
covenanting  for  the  payment  of  a  separate  maintenance  to 
her,  would  be  considered  to  be  for  a  good  and  valuable 
consideration,  although  the  trustee  had  not  engaged  to 
indemnify  the  husband  against  his  wife's  debts>  But, 
although  an  instrument  of  this  description  may  be  valid 
against  creditors,  without  any  covenant  of  indemnity  being 
inserted  in  it,  still,  it  has  been  doubted,  whether  the  pay- 
ment of  the  separate  maintenance  could  be  enforced  against 
the  htuband  himself,  if  this  covenant  were  omittedJ     It 

gGuth  Y.  Outh,3  Br.  C.  C.  614.       j  See  Chap.  m.  of  this  Book. 
Legard  ▼.  Johnson,  3  Ves.  352.        k  Nunn  ▼.  ll^Onnore,  8  T.  R.  52U 

i  St.  John  v,  St,  John,  11  Voa.  Hobbs  v.  Hull,  1  Cox's  C.  C.  446. 
539i  1  1  Jac.  C.  C.  138. 14U 143. 
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seems  to  have  been  doubted,  also,  whether  the  deed  of  se- 
paratioQ  would  be  valid,  if  it  contained  the  hitherto  usual 
covenant  by  the  husband  not  ^o  apply  to  the  ecclesiastical 
court  for  a  restitution  of  conjugal  rights ;  as  Lord  Eldon, 
on  a  late  discussion  .which  occurred  on  this  subject,  said, 
that  if  he  were  to  send  the  case  before  him  to  a  court  of 
law,  one  of  the  questions  would  be,  whether  such  a  covenant 
would  bind  ?""  His  Lordship  at  the  same  time  intimated, 
that  if  such  a  covenant  were  held  to  be  void  on  grounds  of 
public  policy,  it  would  be  difficult  to  support  the  whole  of 
a  deed  for  the  same  purpose,  of  which  it  formed  a  part. 
Certainly  no  instance  has  yet  occurred,  in  which  the  bus- 
band,  having  entered  into  this  covenant,  and  having,  not- 
withstanding, applied  to  the  ecclesiastical  court  for  resti- 
tution of  conjugal  rights,  has  been  restrained  by  a  court  of 
equity  ;"  and  it  seems  to  be  clear,  that  if  the  wife,  under 
such  circumstances,  should  sue  before  the  same  tribunal 
for  a  similar  remedy,  equity  would  not  interrupt  her,  be- 
cause the  deed  is  not  hers  ;  nor  can  she,,  being  married,  be 
bound  by  any  deed  of  this  s6rt.  As  to  the  ecclesiastical  Ecdesias- 
court,  the  rule  of  that  tribunal  is,  not  to  separate  husband  ^  ^^ 
and  wife  by  its  sentence,  except  i^  cases  where  cruelty  or  Boparate 
adultery  have  been  proved  ;  so  th^t  the  deed  of  separation  and  wife, 
cap  have  no  effect  there.     In  a  court  of  law,  too,  if  an  action  ^'^^ 

-      cruelty  <Kr 

were  brought  for  damages  for  breach  of  this  covenant,  for  adultery 
separation,  by  suing  for  restitution  of  conjugal  rights,  it  is  P"'^^* 
admitted  on  all  sides,  that  it  could  not  be  sustained,  as 
being  an  illegal  agreement,  and  contrary  to  the  policy  of 
the  law.     But  although  equity  will  permit  husband  and  wife  Courtiof 
to  violate  this  part  of  their  agreement,  without  any  inter-  ^jj^^^ 
ference,  and  the  ecclesiastical  court  will  entertain  a  suit  wife  when 
for  restitution  of  conjugal  rights,  notwithstanding  this  cove-  J^Irhti:^ 
nant,  and  a  court  of  law  will  not  suffer  an  action  to  be  band  in  vi- 
maintained  upon  it ;  yet  if  the  husband  attempt  a  forcible  d^doffle- 
assertion  of  his  marital  authority  over  the  person  of  his  pa"*^®'** 
wife,  the  same  jurisdiction^  viz.  the  court  of  law,  will,  to  the 

m  Weetnieath    v.    Westmeath,        n  2  Cox's  C.  C.  107. 
1  Jac.  C.  C.  136. 
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extent  of  its  power,  restrain  him  ;  for,  if  a  husband,  having 
executed  a  covenant  of  this  nature,  should  seize  the  person 
of  his  wife,  and  require  her  to  cohabit  with  him,  a  court  of 
law  would  set  her  at  liberty,  and  would  leave  it  to  her 
choice  to  reside  with  him  or  not,  as  she  pleased.^  So  that 
the  law  upon  this  subject  stands  in  this  very  peculiar  state, 
that  if  there  be  a  covenant  by  which  the  husband  engages 
to  leave  his  wife  free  to  reside  where  she  likes,  a  court  of 
equity  will  not  enforce  it,  nor  will  it  restrain  the  husband 
from  violating  it ;  that  a  court  of  law  will  not  entertain  an 
action  founded  on  the  breach  of  it,  though  the  very  same 
court  would  enforce  the  due  observance  of  it ;  and  that  the 
spiritual  court  may  pronounce  a  sentence  for  the  restitu- 
tion of  those  very  rights  which  the  legal  tribunal  had  de- 
clared the  husband,  to  have  renounced  beyond  the  power 
of  revocation.?  These  are  difficulties  arising  from  the  dif- 
ferent remedies  which  may  be  given  by  difierent  jurisdic- 
tions upon  the  same  subject  matter,  which,  even  supposing 
the  agreement  between  husband  and  wife  for  separation 
and  a  separate  maintenance  to  be  perfectly  valid,  must  in- 
troduce some  embarrassment  in  the  administration  of  the 
rights  springing  from  such  contracts. 

These  are  the  covenants  of  which  the  deed  for  separation 
and  a  separate  maintenance  is  generally  composed,  and 
such  are  the  objections  which  have  been  made  to  the  omis- 
sion of  some  of  them,  and  to  the  insertion  of  others  ;  but, 
not  only  particular  parts  of  this  deed  have  been  objected 
to,  but  the  whole  instrument  has  been  impeached  as  invalid, 
and  incapable  of  being  the  foundation  of  a  suit  at  law  or  in 
equity.  -  When  these  contracts  first  became  the  subject  of 
discussion  in  our  courts,  there  does  not  appear  to  have 
been  the  slightest  doubt  entertained  of  their  legality ;  on  the 
contrary,  they  were  received,  and  the  payment  of  the  se- 
perate  maintenance  was  enforced  without  the  least  difficulty 
on  this  ground  ;  but  after  they  had  been  acquiesced  in  and 
acknowledged  to  be  the  law  for  more  than  a  century,  aa 

o  Chap.  VI.  Book  IV.  p  1  Bur.  64?. 
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objection  was  at  length  taken  to  them,  on  the  ground  that 
they  were  immoral  in  their  tendency,  and  illegal.     This     Deeds  of 
point  was  made  in  the  case  of  Rodney  v.  Chamhtra^^  where  Jl^^JJp^f 
the  contract  was  for  the  payment  by  the  husband  of  a  sepa-  ^^  main- 
rate  maintenance  to  his  wife,  in  the  event  of  a  future  sepa-  now  held 
ration  between  them,  with  the  consent  of  trustees,  and  an  ^^^^H^^ 
objection  was  taken  to  the  declaration  on  the  above  ground, 
when  the  Court  of  King's  Bench,  having  heard  the  question 
fully  discussed,  ruled,  that  such  agreements  were  valid. 
Notwithstanding  this  solemn  decision.  Lord  £ldon,  in  two 
years  afterwards,  expressed  a  strong  opinion,  supported  by 
very  powerful  reasoning,  against  the  validity  of  an  agree- 
ment precisely  similar  in  its  provisions,  being  for  a  separate 
maintenance  in  the  event  of  a  future  separation,  with  the 
consent  of  trustees.     His  Lordship  said,  ^^  If  this  were  res 
zntegruj  untouched  by  dictum  or  decision,  I  would  not  have 
permitted  such  a  covenant  to  be  the  foundation  of  an  action, 
or  a  suit,  in  this  court ;  -but,  if  dicta  had  followed  dicta,  or 
decision  had  followed  decision,  to  the  extent  of  settling  the 
law,  I  cannot,  on  any  doubt  of  mine  as  to  what  ought  origi- 
nally to  have  been  the  decision,  shake  what  is  the  settled 
law  upon  the  subject.     It  is  better  that  the  case  should  go 
to  the  House  of  Lords,  than  that  the  law  should  remain  in 
this  state  upon  a  point  connected  with  the  very  well-being 
of  society."' 

This  is  an  express  rec(^ition  of  the  legality  of  contracts 
for  separation  and  separate  maintenance,  accompanied  by  a 
strong  declaration  of  his  Lordship's  disapprobation  that 
the  law  was  so  settled.  This  dissent  from  the  doctrine, 
proceeding  from  such  a  quarter,  and  founded  on  reasoning 
much  more  easily  answered  by  the  number  of  the  authori- 
ties, than  by  the  strength  of  the  arguments,  has  naturally 
led  to  subsequent  attempts,  at  law  and  in  equity,  to  disturb, 
not  only  the  judgment  in  Rodney  v.  Chambers^  but  to  ques- 
tion the  legality  of  any  contract  between  husband  and  wife, 

q  2  East,  28a  r  11  Ves.  537. 
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even  through  the  medium  of  a  trustee,  for  a  separatidn  of 
any  kind,  whe&er  present  or  prospective.  These  attempts 
have  heen  made  in  equity,  successively,  before  Sir  William 
Grant,  Sir  Thomas  Plumer,  Sir  John  Leach,  and  before 
Lord  Eldon  himself,  and  have  failed.  In  Wesimeath  v. 
Wtstmeath^*  which  was  heard' before  Lord  Eldon,  his  Lord- 
ship said,  ^^  The  conclusion  I  come  to  is,  that  though  I 
might  have  decided  differently  if  I  had  been  one  of  the 
common  law  judges  formerly,  yet  that  it  is  impossible  for 
me  now  to  take  upon  myself  to  say,  that  these  deeds  are 
not  good  at  law.''  The  same  question  was  raised  in  the 
equity  side  of  the  Exchequer,  upon  a  demurrer  to  a  bill  for 
the  arrears  of  a  separate  maintenance  secured  by  deed 
upon  a  separation,  and  the  demurrer  was  overruled,  the 
Chief  Baron  Richards  saying,  "  If  we  allowed  the  de- 
murrer, we  should  overrule  very  solemn  decisions.  The 
question  is  certainly  one  of  which  great  doubt  has  been 
entertained,  and  opinions  have  been  expressed  by  judges, 
disapproving  of  the  doctrine  pow  settled  and  established, 
on  which  suits  founded  on  articles  of  separation  have 
been  maintained.  I  am  of  opinion,  with  Lords  Eldon 
and  Loughborough,  that  it  would  have  been  well  if  such 
contracts  had  not  been  held  binding  for  any  purpose  ;  but 
the  question  is  not  what  the  law  ought  to  be,  but  what  it 
is ;  and  the  opinions  of  judges,  however  great  and  learned, 
are  not  to  be  put  in  competition  with  decisions  determin- 
ing the  point,  and  settling  the  law."  The  point  was  raised 
also  at  the  law  side  of  the  Exchequer,  and  decided  in  favour 
of  these  contracts ;  and  although  (he  judgment  was  after- 
wards reversed  in  the  Court  of  Exchequer  Chamber,^  yet  the 
reversal  turned  upon  the  peculiar  nature  of  the  agreement 
in  that  case,  and  not  upon  the  illegality  of  such  contracts 
in  general.  For  Chief  Justice  Abbott,  speaking  of  Durand 
V.  Tiiley,  said,  «  It  was  a  case  by  itself,  and  distinguishable 
from  all  that  preceded  it.  The  ground  of  the  decision  given 
by  Lord  Chief  Justice  Dallas  and  myself,  there,  was,  that  the 

s  1  Jac.  C.  C.  143,  t  Durand  ▼.  TiUey,  7  Price,  577. 
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agreement  wm  for  a  future  separation  at  the  sole  pUasure  of 
the  wife,  the  parties  being,  at  the  time  of  making  the  agree- 
ment, living  together  and  in  amity/'  So  that  this  case  is 
an  aathoritj  favonrable  to  the  legality  of  contracts,  even 
for  fatqre  separation  and  separate  maintenance,  where  the 
separation  is  not  made  to  depend  on  the  sole  will  of  the 
wife.  There  are  three  other  cases  at  law,  in  which  the  same 
experiment  was  tried,  viz.  Jee  v.  Thurlow,^  Scholey  v.Good^ 
man^"  and  Lesiee  MD<mnell  v.  Murphy »^  In  the  second 
case  there  was  no  d^ision,  but  in  the  first  and  third,  the 
validity  of  these  contracts  was  directly  put  in  issve,  and 
supported,  Mr.  Justice  Bayley-  saying,  in  the  former,  ^'  A 
system  of  jurisprudence  so  long  acted.on,  as  that  which  has 
held  deeds  of  separation  made  with  the  approbation  of 
trustees,  and  not  prospective  in  their  nature,  as  valid  and 
binding  instruments,  cannot  be  overturned  upon  a  vague 
notion,  that  it  is  inconsistent  with  public  policy.  This 
Court,  after  the  numerous  authorities  which  have  declared 
such  deeds  legal,  is  not  competent  even  to  inquire  whether 
they  are  so  or  not.  The  House  of  Lords  is  the  proper 
tribunal  for  such  an  inquiry,  and  thither  the  case  may  be 
cii^ried  for  further  discussion  on  this  point.''  And,  in  the 
latter  case,  which  was  argued  in  the  King's  Bench,  in  Ire- 
land, Bushe,  Chief  Justice,  in  pronouncing  the  judgment  of 
the  Court,  said,  "  This  multitude  of  decisions  seems  to  have 
established  a  general  rule,  to  which  the  case  of  Durand  v» 
7\tley  is  only  an  exception,  by  reason  of  its  peculiar  cir* 
cumstances,  from  which  it  follows,  that  such  separation 
deeds  as  that  now  before  us,  whatever  might  be  suggested 
if  the  subject  were  res  integra^  are  now,  to  use  the  expres* 
sion  of  Lord  Ellenborough,  in  Rodney  v.-  Chambers,  *  inve- 
terate in  the  law,  and  cannot  be  questioned.'  " 

These  decisions  seem  to  place  beyond  doubt  the  legality 
of  deeds  of  separation,  and  separate  maintenance,  where  the 
separation  is  not  made  to  depend  on  the  sole  will  of  the  wife, 

u  4  Dow  &  Rv.  11.    2  Bar.  &       v  1  Car.  36.    1  Bing.  349. 
Creit.  547.  w  2  Fox  &  Smith,  279. 
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and  lead  to  the  hope  that  the  question  is  now  laid  at  rest. 
However,  it  must  be  acknowledged,  that  these  instruments 
are  composed  of  very  discordant  materials,  which  may  give 
rise  to  very  opposite  and  contradictory  decisions.      The 
chief  object  of  these  deeds  is  the  separation  of  husband  and 
wife,  and  the  covenant  for  the  payment  of  the  separate 
maintenance  to  her  is  only  secondary  to  the  attainment  of 
this  principal  purpose.      It  is  admitted  on  all  sides,  that 
this  object  is  illegal,  and,  consequently,  that  no  court  of 
law  or  equity  will  give  effect  to  it,  (except  where  the  hus- 
band uses  forcible  means  to  seize  the  person  of  his  wife, 
when  a  court  of  law  has  interfered,'  )  and  yet  the  covenant 
for  payment  of  the  separate  maintenance,  which  is  entered 
into,  to  enable   the  parties    to  place   themselves  in  this 
ill^al  state  of  separation,  is  held  to  be  legal,  and  capa- 
ble of  being  enforced  at  law  and  in  equity.      The  union 
of  two  such  covenants  in  the  same  instrument,  and  their 
respective  effects,  has  been  observed  upon  by  Sir  Wil- 
liam Grant,  with  his  usual  strength  and  perspicuity.      His 
Honour .  says,    "  I  apprehend  it  to  be  now  settled,  that 
this  Court  will  not  carry  into  execution  articles  of  separa- 
tion between  husband  and  wife.     It  recognises  no  power 
in  them  to  vary  the  rights  and  duties  growing  out  of  the 
marriage  contract,  or  to  eflfect,  at  their  pleasure,  a  partial 
dissolution  of  that  contract.     It  should  seem  to  follow,  that 
the  Court  would  not  Acknowledge  the  validity  of  any  sti- 
pulation, that  is  merely  accessary  to  an  agreement  for 
separation.     The  object  of  the  covenants  between  the  hus- 
band and  the  trustee,  is  to  give  efficacy  to  the  agreement 
between  the  husband  and  the  wife  ;  and  it  does  seem  rather 
strange,  that  the  auxiliary  agreement  should  be  enforced, 
while  the  principal  agreement  is  held  to  be  contrary  to  the 
spirit  and  the  policy  of  the  law.      It  has,  however,  been 
held,  that  engagements  entered  into  between  husband  and 
a  third  party  shall  be  held  valid  and  binding,  although 
they  originate  out  of,  and  relate  to,   that  unauthorized 
state,  in  which  the  husband  and  wife  have  endeavoured  to 

z  See  Chap.  VL  of  this  Book. 
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place  themselves.''  That  this  auxiliary  agreement  should 
be  enforced,  as  Sir  William  Grant  observes,  while  the  prin- 
cipal agreement  is  held  to  be  contrary  to  the  spirit  and  the 
policy  of  the  law,  is  certainly  an  anomaly  in  our  system  ;  but 
it  has  received  the  sanction  of  so  great  a  length  of  time,  and  of 
so  many  great  names,  that  it  may  be  now  safely  pronounced 
to  be  the  settled  law  of  the  land ;  and,  if  an  alteration  in 
it  in  this  respect  could  be  effected,  it  may  be  doubted 
whether  the  change  would  be  beneficial. 
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OF  PINMONEY. 


Pinmoney      PiNHONEY  IB  an  annual  income  settled,  or  agreed  to  be 

wacel^T'    *®ttl®<^>  before  marriage,  by  the  husband,  on  his  intended 

the  hue-    .  wife,  or  allowed  bj  him  to  her,  after  marriage,  gratuitously, 

wife,  for  '  ^^^  ^^^  personal  and  private  expenditure,  viz.  for  clothes 

her  private  and  ornaments  of  her  person  during  the  coverture.     This 

ture.  provision  is  usually  secured,  like  a  jointure,  by  the  creation 

of  a  long  term  of  years,  vested  in  trustees,  by  whose  aid 

she  may  recover  the  arrears  of  it  whenever  they  shall  be 

Pinmoney  withheld.     However,  as  pinmoney  is  an  allowance  always 

Sanng^co-  P^jMe  during  the  cohabitation  of  husband  and  wife,  few 

habitation,  questions  have  arisen  during  their  joint  lives,  which  have 

become  the  subject  of  judicial  determination.     It  is  mostly 

after  the  death  of  one  or  both  of  the  parties,  that  disputes 

take  place  witfi  respect  to  the  arrears  of  the  pinmoney ;  as 

between  the  widow  and  the  representatives  of  her  husband, 

or,  after  the  death  of  both,  when  the  wife  had  been  the 

survivor,  between  her  representatives  and  his.     But  there 

*  is  very  great  reluctance  in  courts  of  equity  to  institute  any 

account,  after  the  death  of  husband  or   wife,  of  moneys 

received  by  either   of  them  during  the  coverture;    and, 

accordingly,  to  prevent  such  accounts  in  the  case  of  pinr 

money,  a  rule  has  been  laid  down,  that  they  shall  never  be 

Aoooiiniof  carried  back  beyond  a  year.<^     And  the  reason  assigned 

nmr'citf-  ^^^  limiting  the  account  to  one  year,  is,  that  if  the  wife 

ned  back    i^^y^  suffered  her  pinmoney  to  run  in  arrear,  it  is  to  be 

year,  as  a  supposed,  not  only  that  she  has  given  the  arrears  up  to  her 

a   Aston  ▼.  Aston,  1  Vea.  sen.        2  Ves.  sen.  7.    Peacock   ▼.  Monk, 
S67.     Townshend    ▼.  Windham,       2  Yes.  sen.  190. 
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husband,  but  that,  having  Kved  with  him,  she  has  received  releaoe, 
satisfaction  id  that  way.»>     In  Offley  v.  Offley,^  a  term  had  ^^^^^„ 
been  created  for  raising  200?.  per  annwn  (or  pfnmoney 
for  Mrs.  Offley,  which  had  been  regularly  paid  to  lier  by 
her  busband^s  steward,  except  only  the  last  year  before  his 
death,  which  was  in  arrear  ;   and  in  the  settlement  was  a 
covenant  on  the  part  of  the  husband  for  the  payment  of  it. 
The  Court  was  of  opinion,  that  this,  being  an  arrear  only 
for  one  year,  and  there  being  a  covensint  for  the  payment 
of  it,  should  be  such  a  debt  as  should  be  charged  on  his 
trust  estate  settled  for  the  payment  of  his  debts  ;   but  that 
it  would  be  otherwise  if  it  had  been  in  arrear  for  several 
years.     But  then* the  presumption  arising  from  the  non-  Presump. 
payment  of  the  arrears  of  pinmoney,  namely,  that  the  wife  J***"  °^ J?" 
has  released  them  to  her  husband,  may  be  rebutted,  and  pinmoney, 
the  transaction  may  be  explained  by  proof  that  no  such  giJ^J^'by 
occurrence  had  taken  place.     As,  for  instance,  if  the  wife  proof  of 
bad  demanded  her  pinmoney  from  her  husband,  or  the 
trustees,  as  it  becanre  due,  and  that  such  demand  could  be 
proved,  it  would  negative  the  presumption  of  an  acquies- 
cence on  her  part.      In  Powtl  v.  Hankey^^  Lord  Maccles- 
field, and  in  Thomas  v.  Binntt^^  Lord  Chancellor  King, 
stated  the  law  to  be,  that,  if  the  wife  had  not  demanded  her. 
pinmoney  for  several  years    together,  it  should  be  con- 
strued as  a  consent  from  her  that  her  husband  should 
receive  it ;  from  which  it  may  be  inferred,  that  if  there  had 
been  a  demand,   no  such  presumption  could  have  been 
raised.     And,  although  a  wife  may  enforce  the  payment  of 
this  allowance  by  the  assistance  of  her  trustees,  still  it  seems, 
that  her  abstaining  from  the  adoption  of  such  a  remedy 
would  not  be  construed  into  a  surrender  of  her  right,  as  it 
would  be  too  much  to  expect,  that  a  wife,  living  with  her 
husband,  should  have  recourse  to  so  strong  a  measure  for 
the  enforcement  of  the  clearest  right. 

And  even  if  the  wife  accept  a  payment  short  of  what  she 

b  Aston  V.  Aston,  1  Ve0.  Bcn.        d  2  P.  Wms.  84. 
267.  e  2  P.  Wms.  341, 

c  Prec.  Chan.  26, 
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18  entitled  to,  or  lets  the  husband  receive  what  she  has  a 
right  to  receive  to  her  separate  use,  it  will  not  bar  her 
right  to  the  arrears  of  her  pinmoney,  where  it  has  been 
proved,  that  she  often  complained  to  her  husband  of  the 
insufficient  payments,  and  that  he  promised  she  should 
have  it  at  last.  *  Accordingly,  where  300/*  per  annum  had 
been  settled  for  pinmoney,  and  200/.  per  annum  only 
paid  for  several  years  before  the  husband's  death,  Lord 
Hardwicke  decreed  the  payment  of  the  arrears,  under  the 
above  circumstances/ 

So  the  wife's  claim  to  the  arrears  of  her  pinmoney  be- 
yond a  year  will  be  disallowed,  not  only  where  she  has  not 
demanded  them,  but  she  will  be  altogether  barred  of  any 
portion  of  them,  even  for  a  year,  where  she  has  been  sup- 
plied by  her  husband,  during  the   period  for   which  the 
arrears  are  sought,  with  the  articles  for  which  the  allowance 
was  intended,  as  with  dress  and  ornaments,  and  so  it  was 
laid  down  By  Lord  Macclesfieid.e^      And  in  like  manner)  in 
Thomas  v.  Bennet^^  where,  upon  a  marriage  settlement,  pin- 
money  had  been  reserved  for  the  wife,  viz.  50/.  per  annum 
for  her  apparel  and  pirivate  expenses,  secured  by  a  term 
foF  years,  and,  after  the  death  of  husband  and  wife,  her 
executors  demand  ten  years'  arrears  ;  it  appearing  that  the 
husband  had  maintained  her,  and,  on  the  other  hand  there 
being  no  proof  that  she  had  ever  demanded  the  pinmoney. 
Arrears  of  the  claim   was  disallowed.      And   in  Fowler  v.   Fowler,^ 
SSTXw    ^^^^    Chancellor    Talbot    held,    "Where    pinmoney   is 
ed,  where    secured  to  the  wife,  and  it  appears,  that  the  husband,  not- 
batid^bas     withstanding,  provides   the   wife  with  clothes  and    other 
^ovided     necessarics,  this,  during  such  time  as  the  wife  is  so  provided 
with  the     for  by  the  husband,  will  be  a  bar  to  any  demand  for  any 
wSihr  ^"^^"  of  her  pinmoney.    And  there  is  good  sense  in  these 
allowance   decisions,  because  the  object  of  pinmoney  being  to  supply 
Ued/^^'      clothes  and  ornaments  to  a  wife,  when  her  husband  provides 
these  things  for  her  and  she  accepts  of  them,  it  must  be  taken 

f  Ridout  V.  Lewis,  269.  h  2  P.  Wms.  341. 

g  Powcl  V.  Hankey,  2  P.  Wms.        i  3  P.  Wms.  355. 
94. 


or  PiNiroKEY.  3T9 

to  be  a  satisfaction  of  her  claim^and  that  she  agrees  to  such 

payment.     But  if  the  wife  have  been  in  an  unsound  state  ^^®  ^^' 

of  mind,  and,  therefore,  incapable  of  consenting,  the  case  ream  of 

does  not  come  within  the  rule  by  which  the  Court  is  go-  P*">™oney 

,  *'  ®       accrued 

verned  in  those  instances,  and  she  would  be  entitled  to  her  during  hn 
full  arrears-^'  for  the  husband,. not  being  chained  with  *°^"^-^ 
more  than  one  yearns  income  of  the  pinmoney,  upon  the 
notion  of  her  agreement  to  make  it  a  common  fund  for  the 
expense  of  the  family,  that  notion  cannot  exist  when  the 
person  supposed  to  have  entered  into  the  agreement  was 
incapable  of  doing  so. 

But  the  strictness  of  this  rule,  giving  the  wife  only  one 
year  of  the  arrears  of  her  income,  after  the  death  of  her 
husband,  has  been  sometimes  relaxed  under  particular  cir- 
cumstances.    As,  in  Lady   Warzvicfe  v.  Edwards,^  where, 
previous  to  marriage,  the  Earl  of  Warwick  made  a  settle- 
ment to  the  use  of  two  trustees  for  ninety-nine  years,  in 
trust  to  pay  theCounteSs  400/.  quarterly,  by  way  of  pin- 
money,  and  afterwards  died,  having  no  personal  assets ; 
but  having  charged  his  real  estate,  which  was  only  a  rever- 
sion in  fee,  with  pay  (pent  of  debts.     There  was  an  arrear, 
at  the  time  of  his   death,  of  one  year  and  three  quarters 
of  pinmoney  due  to  his  widow,  whirh   the  Court  allowed 
to  her,  in  regard  she  and  her    husband    had    lived    well 
together.     In   this  case,  the   allowance   of  pinmoney  had 
been  made  by  settlement  before  marria;^e  ;  but  if  the  allow- 
ance had  been  merely  gratuitous  after  marriage,  it  seems 
that  thc^arrears^would  not  have  been  paid  out  of  the  real 
estate,  though  it  had  been  charge^  with  payment  of  debts. 
As  in  Cnrmvall  v.  Earl  of  Montague,^   where  the  husband 
allowed  his  wife  pinmoney,  which  being  in  aiTear,  he  gave 
her  a  note  to  this^  purpose,  "  I  am  indebted  fm  my  wife  100/., 
which  became  due  to  her  on  such  a  day."     After,  by  his  will, 
he  makes  provision  out  of  his  lands  for  payment  of  all  his 
debts ;  and  the  Lord  Keeper  decreed,  that  the  100/.  was  not 

j    Seo  the  judgment  of  Lord        k  1  Eq.  Ab.  140. 
Eldon  in  Brodie  v.  Barry,  2  Vcs.        1  1  Eq.  Ca.  Ab.  66.  « 
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payable  within  this  trust,  because,  in  point  of  law,  it  was  no 
debt,  because  a  man  cannot  be  indebted  to  his  wife  ,  and  it 
was  not  money  due  to  any  in  trust  for  her. 

In  all  these  instances,  where  an  account  of  pinmoney 
was  refused  further  back  than  one  year,  the  demand  was 
made  by  the  wife,  or  her  representatives,  against  the  repre- 
sentatives of  the  husband.^    But,  it  is  to  be  presumed,  that 
if  the  wife  should  call  for  the  arrears  of  this  annuity  in  tlie 
lifetime  of  her  husband,  a  court  of  equity  would  deal  with 
her  exactly  in  the  same  way  as  if  she  had  made  the  same 
demand  after  his  death,  that  is,  would  refuse  more  than  the 
yearns  arrears,  unless  she  could  prove  that  she  had  demand- 
ed them,  and  that  they  had  been  refused  to  her,  or  unless 
she  could  give  some  sufficient  reason  for  not  demanding 
them  ;  and,  it  is  equally  certain,  that  the  Court  would  not 
give  her  any  part,  if  her  husband  had  supplied  her  with  the 
articles  which  it  was  the  intent  of  the  allowance  to  pro- 
cure. 
Equity       But  there  are  other  grounds  on  which  a  Court  will  not 
^notas-  Quiy  refuse  to  assist  the  wife  in  recovering  the  arrears  of 
ncoTeiy     her  pinmoney  in  the  lifetime  of  her  husband,  but  will- pre- 
ney'^r"*^  vent  her  trustees,  by  injunction,  from  using  their  legal  reme- 
wifegoilty  dies  for  the  recovery  of  it.     And  these  are,  first,  if  the  wife 
^,OTwho  be  guilty  of  criminal  conversation;"*  secondly,  if  she  elope 
hM  eloped,  from  her  husband  without  good  cause.    The  injunction, 
however,  on  the  ground  of  adultery,  would  be  granted  only 
in  a  case  where  that  ofience  was  plainly  put  in  issue  in  the 
cause,  and  plainly  proved."      And  if  she  have  left  her  hus- 
band in  consequence  of  ill  usage,  or  other  reasonable  grounds, 
or  the  husband  have  acquiesced  in  her  departure,  equity 
will  not  interpose. 
Pinmoney      Although  pinmoney  be  a  provision  for  a  married  woman^ 
ntoMtate,  *^  '*®  nature  'separate,  yet,  it  must  be  recollected,  that  it  w 
and  wife     not  that  kind  of  property  which  gives  her  the  power  of  a 
make  a      fi^^  ^^^^  ^^^^  respect  to  it.     She  cannot  convey,  or  in  any 

m  Sir  R.  More  v.  Earl  of  Scar-        ment  in  Moore  ▼.  Moore,  1  Atk. 
borou|h,  2  Eq.  Ca.  Ab.  156.  276. 
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other  way  dispose  of  her  interest  in  it  to'  a  third  person,  sweepiiij^ 
She* may,  indeed,  bestow  the  gales  as  she  receives  them,  of  fill"  ^ 
but  she  cannot  make  a  total  disposition  of  the  entire  annu- 
ity. Equity  would  not  enforce  or  sustain  such  an  act,  be- 
cause it  would  defeat  the  very  intent  and  object  of  the  first 
creation  of  the  allowance,  it  being  for  the  private  expense 
and  personal  use  of  the  wife. 
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CHAP.  III. 

OF  THE  NATURE  OF  SEPARATE  MAINTENANCE;  AND  OF  THE 

DEEDS  BY  WHICH  IT  IS  SECURED. 

Separate       A  SEPARATE  maintenance  is  tliat  provision  which  a  hus- 
xnainte-.     band  makes  for  the  support  of- his  wife,  when  he  and  she 

nance,  a  *  * 

provuion     have  agreed  to  separate,  and  to  live  apart  from  each  other. 

band^for*'  '^'^'^  allowance  is  like  pinmoney  in  this  respect,  that  it  is 

the  wife      payable  only  during  the  marriage;  but  it  so  far  differs  from 

live  apart,  it,  that  pinmoney  is  payable  only  during  cohabitation,  while 

separate  maintenance  is  to    be    paid    during   the    period 

of    separation  b.:^vcen  husband  and  wife,  as  their  living 

asunder  is  always  the  motive,  and  the  consideration  of  such 

Separate  &  settlement ;  and,  accordingly,  it  has  been  decided,  that  it 

mainte-      cannot  be  sued    for  during    cohabitation.^      But,    though 

nanoecan-  ,  '  o 

notbesued  this  provision  is  to  be  paid  at  a  time  during  which  the 
coLiMu^  husband  voluntarily  separates  himself  from  his  wife,  and 
tion.  seems  to  renounce  all  the  rights  of  marriage,  still  she  is 

not  thereby  so  far  rendered  a  ftmt  sole  with  respect  to  it, 
as  to  be  enabled  to  make  any  disposition  of  it,  except  as  it 
becomes  due,  and  as  she  receives  it.  And  so  it  was  de- 
cided in  the  case  of  Hyde  v.  Prxct^  where  the  husband  and 
Wife  can-  ^^f®  having  agreed  to  live  separate,  he  executed  a  deed  of 
not  make    separation,  in  which  he  Covenanted  with  trustees  to  pay  a 

asweeping  .       n  r       ^t  ,        .  ^ 

dispoflition  Certain  allowance  for  the  support  ^nd  maintenance  of  his 

mamto^**  wife  during  his  and  her  jointure^.     Mrs.  Price  (the  wife) 

nance.        afterwards  granted  an  annuity  out  of  this  separate  mainte* 

nance  to  Hyde,  the  plaintiff,  who  filed  a  bill,  praying  an 

account  of  the  dividends  in  respect  of  certain  bank  an- 

a  Sir  T.  Seymour's  cane.  4  Vin.  Ab.  176.     Godb.  515.     Mod.  874. 
b  3  Vest.  437. 
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nuities,  which  had  been  vested  in  the  hands  of  trustees, 
as  the  fund  for  the  payment  of  (he  niaintenance,  and  that 
the  fund  might  be  transferred  to  the  accountant-general, 
and  that  what  should  be  found  due  to  the  plaintiflf,  and  the 
future  payments  from  time  to  time,  might  be  paid  out  of  the 
dividends  and  interest  of  the  said  stock.  His  Honour  the 
Master  of  the  Roils  dismissed  the  bill,  so  far  as  it  sought 
payment  of  the  annuity  out  of  the  fund  during  the  life  of 
Mary  Price,  giving  it  as  his  opinion,  ''  That  the  separate 
maintenance  was  not  property  she  was  entitled  to  for  her 
sole  and  separate  use ;  that  there  was  a  special  trust  in  it, 
being  appropriated  and  destined  by  her  husband  for  her 
support.  That  she  had  no  dominion  over  it ;  that  her  grant 
was  in  defiance  of  the  deed,  and,  therefore,  could  not  be 
enforced  in  a  court  of  equity." 

.  But  if  a  wife,  living  apart  from  her  husband,  and  having 
a  separate  maintenance  from  him,  contracts  debts,  and  will 
not  pay  them,  it  seems,  that  her  creditors  may  follow  the 
separate  maintenance,  and  attach  it  by  bill  in  equity.  And 
such  was  the  opinion  delivered  by  the  Lord  Keeper,  in 
Kenge  v.  Dtlaval.'^  There  Sir  Ralph  Delaval  and  his 
lady  had  agreed  to  live  apart  by  reason  of  some  discon- 
tents, and  there  was  a  separate  maintenance  settled  on  the 
lady,  determinable  on  the  death  of  either  of  them.  After 
Sir  Ralph's  death,  the  creditors  tiled  their  bill,  by  which 
they  sought  to  subject  Lady  DelavaPs  jointure  to  the  pay- 
ment of  their  debt.  The  Lord  Keeper  said,  "  Had  the 
separate  maintenance  continued,  there  mi^ht  be  some  reason 
to  follow  that,  and  make  it  liable  to  their  satisfaction  ;  but, 
that  being  determined  by  the  death  of  the  husband,  I  do 
not  see  which  way  the  jointure  can  be  charged  with  it." 
It  is  apprehended,  that  this  opinion  of  the  Lord  Keeper  is 
to  be  understood  of  debts  contracted  for  necessaries  only  5 
for,  if  a  married  woman  could  charge  her  separate  main- 
tenance to  any  extent,  then  it  would  give  her  the  power 
denied  to  her  by  the  decision  in  Hyde  v.  Price^^  namely,  of 

0  1  Vern.  3-26.  d  3  Ves.  437. 
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disposing  of.  the  entire  of  that  fund,  and  leaving  heneif 
destitute  of  the  means  of  subsistence.  And  the  debts  of  a 
married  woman  for  necessaries  ought  to  be  liens  on  her 
separate  maintenance^in  a  court  of  equity,  although  tbej 
would  not  be  so  considered,  with  respect  to  her  separate 
estate  ;*  because,  as  the  former  allowance,  in  its  original 
destination,  was  intended  solely  for  the  purpose  of  her  sop- 
port,  it  would  be  inequitable,  that  the  fair  creditor,  who  had, 
perhaps,  given  her  credit  on  the  security  of  this  fund,  should 
not  have  relief  in  this  shape. 

The  husband  is  liable  to  the  debts  of  his  wife  for  neces- 
-  saries,  when  he  cohabits  with  her,  though  she  should  have 
an  estate  ever  so  considerable  to  her  separate  use  ;  but  he 
is  not  liable  to  the  debts  of  a  wife,  even  for  necessaries, 
when  she  lives  apart  from  him,  and  has  a  suitable  separate 
maintenance  settled  on  her  and  paid  by  him,  nor  is  she 
herself  liable  for  such  debts  ;  and,  therefore,  it  is  just,  that 
her  creditor  should  be  enabled  to  follow  into  a  court  of 
equity  the  means  of  payment,  which  have  been  vested  in 
trust  for  that  purpose. 

But,  though  the  creditor  has  a  right  to  proceed  against 
the  separate  maintenance  of  the  wife,  and  against  the  hus- 
band as  allowing  it  to  her,  yet  if,  with  a  knowledge  of  her 
separate  allowance,  he  gives  her  credit  beyond  its  extent, 
Creditor  of  he  cannol  recover  the  difference  from  the  husband.     And 

at^h^L  ®^  ^^  ^^^  '^^'^  ^^  Lillia  V,  Airty^^  where  Mrs.  Airey,  being 

seiMirate     entitled,  under  articles  of  separation  from  her  husband,  to 

n^SeiD     ^^'-  P^^  annum^  went  to  lodge  with  the  plaintiff,  with  whom 

ei|uity,  but  she  continued  for  eight  years;   and  the  bill  was  filed  by 

yond  th0     Mrs.  Lillia  for  an  account,  of  what  was  due  to  her  for  lodg* 

amount  of  j|,g  ^^^  other  necessaries,  and  to  have  a  receiver  appointed 

tenanoe.     of  the  profits  of  Mrs.  Airey's  separate  maintenance,  and  to 

be  paid  her  demand  out  of  them,  with  costs,  and  for  an 

injunction  to  prevent  any  conveyance  of  her  estate.     The 

demand  of  the  plaintiff  exceeded  the  amount  of  the  allow- 

o  Greatly  t.  Noble  and  others,  3  Mad.  Rep.  7P. 
f  1  Yes.  juD.  277. 
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ance,  and  ihe  bill  was  dismissed  ;  the  Lord  Chancellor  say- 
ing, that,  *^  Upon  the  question  whether  a  creditor  has  a 
right  against  the  separate  estate  of  a  wife,  and  against  the  ^ 
husband  as  allowing  it  to  her,  mj  opinion  is,  that,  prima 
facie,  a  creditor  has  such  a  right.  The  question  here  is, 
whether  the  plaintiff  did  not  advance  to  her  wantonly  ?  In 
point  of  equity,  as  far  as  her  separate  maintenance  goes, 
her  creditora  have  a  right  to  be  paid  in  equity,  though,  in 
point  of  law,  she  is  not  otherwise  a  feme  sole.  But  it  is  out 
of  all  sight  to  go  upon  the  husband  beyond  her  separate 
allowance,  when  the  plaintiff,  knowing  she  had  a  separate 
allowance  from  her  husband,  suffered  her  to  run  in  debt  be- 
yond that.  She  cannot  possibly  go  beyond  it.  The  hus- 
band is  more  a  formal  party  than  any  thing  else,  for  the 
plaintiff  really  goes  against  the  wife  in  respect  of  her  sepa- 
rate estate/'  So  that  these  two  cases  seem  to  establish  the 
liability  of  the  wife's  separate  maintenance  to  her  debts  for 
necessaries  to  the  extent  of  it,  knd  that  a  court  of  equity 
will  apply  it  to  that  use. 

But  this  liability  of  the  wife's  separate  maintenance  has     Liability 
been  lately  held  not  to  extend  to  her  general  engagements,  ^^rote 
but  to  be  limited  to  her  express  contracts  in  writing.     It  mainie- 
was  so  decided  in  Stuart  and  Wife  v.  Lord  Kirkwallj^  where  he?en-** 
the  bill  was  filed  by  a  milliner  and  her  husband,  stating.  ff^S^' 
that  a  bill  of  exchange  had  been  accepted  by  Lady  Kirk-  fined  to  her 
wall,  one  of  the  defendants,  who  had  lived  separate  from  ®f51^ 

'  '  »  engage- 

her  husband,  and  had  a  separate  maintenance  of  1600/.  ments. 
per  annum  secured  to  her  by  deed,  which  was  duly  paid 
quarterly  to  her ;  and  they  prayed  that  an  account  might 
be  decreed  of  what  was  due  of  the  annuity  by  the  trustees 
in  the  deed,  (who  were  also  defendants,)  and  that  they 
might  be  decreed  to  pay  the  plaintiff's  demand  out  of  what 
shall  appear  due  from  them,  and  out  of  the  future  growing 
payments  of  the  said  annuity,  &c.  &c.  The  only  question  ^ 
made  in  the  case  was,  whether  Lady  Kirkwall  could  affect 
this  separate  maintenance  by  accepting  a  bill  of  exchange  ? 

g  3  Mad.  387. 
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and  the  Vice  Chancellor's  judgment  was,  '*  1  had  occasioD 
to  consider  this  doctrine  in  the  case  of  Greatly  v.  JMtleJ^ 
I  then  was,  and  now  am  of  opinion,  that  SL/eme  covert  being 
incapable  of  contract,  this  Court  cannot  subject  her  separate 
property  to  general  demands ;  but  that  as  incident  to  the 
power  of  enjoyment  of  separate  property,  she  has  a  power 
to  appoint  it ;  and  that  this  Court  will  consider  a  security 
executed  by  her  as  an  appointment  pro  tanto  of  her  sepa- 
rate estate.^' 

The  money  sought  to  be  recovered  in  the  above  case  was 
only  339/.  1 4s.  6c{.,  for  millinery,  and  the  separate  allowance 
was  1600 per  annum;  so  that  the  case  establishes  only  this 
^proposition,  that  where  the  wife,  having  a  separate  main- 
tenance, executes  a  security  for  necessaries,  she  renders  that 
provision  liable  to  the  amount  of  the  demand.  But  it  is 
apprehended,  that  it  was  not  intended  to  decide  that  a  se- 
curity for  any  purpose,  or  to  any  amount,  would  be  reco- 
verable out  of  such  an  estate,  because  that  would  be  in 
effect  to  decide,  that  a  married  woman  could  make  a  sweep- 
ing appointment  of  her  separate  maintenance,  which  was 
given  to  her  for  her  support  during  separation  from  her 
husband,  and  would  therefore  be  to  overrule  the  case  of 
Hyde  v.  Price^^  in  which  it  was  held  that  a  married  womaa 
had  no  such  dominion  over  this  species  of  property.  It  is 
true,  a  woman  may  exercise  this  power,  over  her  separate 
estate,  which  she  has  to  her  sole  and  separate  use,  but  se- 
parate maintenance  is  not  of  this  description^  because  it  is 
destined  for  the  particular  purpose  of  maintaining  her 
while  she  lives  apart  from  her  husband,  and  therefore  can- 
not be  diverted  from  it.  The  Vice  Chancellor  applies  his 
observations  in  the  above  case  to  separate  property  only  ; 
but  they  must  be  understood  to  include  also  that  kind  of 
separate  property,  viz.  separate  maintenance,  which  was 
then  the  subject  of  discussion, 
^t!*^.!^  The  principal  object  of  a  separate  maintenance  being 
nance  will  that  a  wife  should  receive  subsistence  from  day  to  day,  has 

h  3  Mftd.  79.  j  Hyde  v.  Price,  3  Vee.  437. 
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given  rise  to  a  peculiarity  which  does  not  belong  to  anj  be  appor- 
other  species  of  annual  income,  and  that  is,  that  if  the  an-  y^^^^l 
nuitant  should  die  before  a  gale  day,  that  allowance  shall  before  the 
be  apportioned  :  and  so  it  was  ruled  in  the  Court  of  Com- 
mon Pleas,  in  the  case  of  Howel  v.  StanforthJ^  There  the 
defendant  had  given  his  bond  for  1800/.,  conditioned  to 
pay  80/.  per  annum^  quarterly,  to  his  wife  or  her  trustee, 
provided  that  she  did  not  disturb  or  molest  her  husband. 
Judgment  was  entered  on  this  bond,  and  a  fieri  facias  hav- 
ing issued,  the  Court  ordered  that  the  judgment  should 
stand  as  a  security  for  future  arrears,  with  liberty  to  apply 
to  the  Court  from  time  to  time  to  sue  out  fresh  execution 
thereon.  The  wife,  the  annuitant,  having  afterwards  dieo, 
Sergeant  Adair  moved  for  leave  to  take  out  execution  for 
the  proportional  arrears  of  the  annuity  since  the  last  quar- 
ter day,  which  motion  was  opposed  ;  but  Chief  Justice  De 
Grey,  and  the  whole  Court,  agreed,  that,  "  Though  rents 
and  common  annuities  arc  not  apportionable  either  by  law 
or  equity,  yet  in  equity  the  maintenance  of  infants  is  always 
apportioned  up  to  the  day  of  their  deaths,*  &c.  because  it 
would  be  difficult  for  them  to  find  credit  for  necessaries,  if 
the  payment  depended  on  their  living  to  the  end  of  the 
quarter  ;  that  this  case  depended  on  similar  principles,  the 
annuity  being  for  a  separate  maintenance  to  a  feme  covert ; 
and  as  it  appeared  that  the  quarterly  payments  were  not 
originally  forward  payments  by  way  of  maintenance  for  the 
ensuing  quarter,  (which  might  make  a  dificrence,)  but  pay- 
able at  the  end  of  each  quarter,  in  order  to  discharge  the 
expenses  incurred  in  the  three  preceding  months,  and, 
therefore,  that  it  ought  to  be  apportioned.'^ 

A  separate  maintenance  is  generally  secured  by  deed, 
in  which,  as  a  married  woman  is  incapable  of  contracting 
with  any  one,  a  trustee  covenants  on  her  part.  The  in- 
strument recites  the  existing  differences  between  the  hus- 
band and  his  wife,  and  their  agreement  to  live  apart,  the 
husband  covenanting  to  permit  her  to  live  apart  from  him, 

k  2  Sir  W.  Black.  843.  1016. 
I  Hay  y.  Palmer,  2  P,  Wras,  501. 
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not  to  sue  her  Id  the  ecclesiastical  court  for  restitution  6f 
conjugal  rights,  and  to  pay  her  a  certain  sum  at  stipulated 
periods  during  the  separation-  On  the  other  hand,  the  trus* 
tee  covenants,  in  consideration  of  the  premises,  that  he  will 
indemnify  the  husband  against  all  debts  which  the  wife 
shall  contract  during  the  separation.  This  latter  covenant 
to  indemnify  the  husband  against  his  wife's  debts,  is  of 
great  importance  in  contracts  of  this  nature,  and  ought 
never  to  be  omitted,  as  it  gives  protection  both  to  the  bus* 
band  and  the  wife  :  it  indemnifies  the  husband  against  any 
tlaims  of  her  creditors,  whatever  the  amount  of  the  allow- 
ance may  be,  and  however  unsuitable  to  his  means  and  station 
in  life  ;  and  it  affords  protection  to  the  wife  also,  because 
it  is  now  settled,  that  such  a  covenant  is  not  only  a  good 
but  a  valuable  consideration,  and  would  take  a  conveyance 
out  of  the  statutes  relating  to  voluntary  and  fraudulent  con- 
iBasetUe-  vcyance."'  In  Stephens  v.  0/tv€,°  one  of  the  objects  of  the 
ment  for     |^j|]  ^^^  ^^  g^^  aside  a  settlement  made  bv  husband  on  his 

peparate  t  ^  i       ■ 

mainte-  wife,  through  the  medium  of  trustees,  for  her  separate 
ooraaant  maintenance  during  separation,  on  the  ground  that  the  hus- 
bjr  trusteee  band  was  indebted  by  bond  to  the  plaintiff  previous  to  the 
nify  hus-'  settlement.  There  was  a  covenant  in  the  deed  by  the 
^^.^  ^       trustees  to  indemnify  the  husband  against  the  debts  his 

affaust  •'  ° 

wife's         Wife  might  contract  after  the  separation  ;    and  his  Honour, 

vahlibie*    Sir  Lloyd  Kenyon,  held,  «'  that  the  covenant  by  the  trustee 

Gonsidera-  to  indemnify  the  husband  against  the  debts  which  the  wife 

might  contract  after  the  separation,  was  a  valuable  conside* 

ration  \  and  therefore,  that  this  settlement,  although  made 

after  the  debt  due  to  the  plaintiff  was  contracted,  was  also 

good  against  him  :''  and  a  similar  decision  was  made  in  the 

case  of  the  King  v.  Brewer ^"^  by  Lord  Loughborough.    This 

was  an  issue  on  a  traverse  to  an  inquisition  on  an  outlawry, 

In  MtUe-     which  came  on  to  be  tried  at  the  Chelmsford  assizes.    It 

meal  for     appeared  in  the  case  that  a  husband  had,  after  his  marriage, 

luamte-      upon  an  agreement  between  him  and  his  wife  to  live  sepa* 

▼enanlby    ^^^^  conveyed  his  estate  to  trustees  for  the  maintenance  of 

m  13  &  27  EUi.    1  Jac.  1.  c.  15.        o  In  a  note  to  Stephens  v,  Oliver, 
n  ?  Bf,  C.  C.  90.  ^  Br,  C,  C.  93. 
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his  wife,  and  that  the  trustees  had  covenanted  to  indemnify  tniBtee  of 
the  faasband  against  her  debts.     It  was  objected,  that  this  demnify 
conveyance  was  within  the  statute   of  Elizabeth  against  ^""^"^ 
fraudulent  conveyances.     Lord  Loughborough  said,  that  debu, 
the  statute  operated  upon  conveyances  jnade  by  the  husband  ^^^utute 
to  the  wife  after  marriage ;  but  that  this  was  a  deed  made  against 
upon  a  valuable  consideration,  the  trustees  undertaking  to  coi^ey^ 
indemnify  the  husband  against  the  debts  of  the  wife,  which  &»<^* 
was  a  sufficient  valuable  consideration  to  take  it  out  of  the 
statute.    Mr.  Justice  Buller  expressed  the  same  opinion  in  In  a  settle- 
Comptan  v.  Collinson  ;p  and  in  Worrall  v.  Jacob  and  ano^  ^^m^ 
ther,^  Sir  William  Grant  decided  the  same  point  upon  the  mainte- 
authority  of  these  cases.     In  this  last  case,  the  husband,  trader,  co- 
wbo  was  a  trader,  had,  upon  the  occasion  of  a  separation  ^^^"^^i^ 
between  him  and  his  wife,  covenanted  with  a  trustee  to  pay  hosband 
her  an  annuity  of  70/.  per  annum^  and  to  convey  his  contin-  ^^^^ 
gent  estate  in  fee,  which  he  had  in  lands  which  had  been  debts, 
originally  her  property,  to  such  person  as  she  should  by  ^f  ijac?i. 
deed  or  will  appoint.     The  trustee,  on  his  part,  covenanted  ^  1^*  s*  ^* 
to  indemnify  the  husband   against  the  wife's  debts,  and 
against  any  demand  for  alimony  which  she  might  at  any 
time  make.     The  husband  became  a  bankrupt,  the  wife 
appointed  to  the  plaintiffs,  and  died ;  the  husband  then  died, 
and  the  question  was  between  the  appointees  of  the  wife 
and  the  assignees  of  the  bankrupt,  the  latter  contending, 
that  the  deed  was  void  within  the  meaning  of  the  1  Jac.  1 . 
c.  15.  sec.  5.;  but  his  Honour  held,  the  covenant  by  the 
trustee  to  indemnify  against  the  wife's  debts  was  a  sufficient 
valuable  consideration  within  that  statute,  observing,  that 
^'  a  covenant  of  indemnity,  even  against  debts,  bad  been  &o 
often  field  to  amount  to  a  valuable  consideration,  that  he 
did  not  think  himself  at  liberty  to  treat  it  as  an  open  ques* 
tion."     Lord  Hardwicke  also  intimated  an  opinion  of  the 
same  kind  as  to  the  effect  of  this  covenant,  although  he  did 
not  decide  the  question,  as  there  was  no  such  covenant  in 
the  deed  before  him.     In  Fitzer  v.  Fiizer,^  the  husband 

p  2  Br.  C.  C.  286.  r  ?  Atk.  51 1. 
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bad  covenanted  to  pay  a  separate  maintenance  to  his  ^ife 
Where  no  and  daughter  upon  a  separation.     He  afterwards  became 
to^indem-  ""^olvent,  and  the  bill  was  filed  bj  the  wife  and  daughter 
nify  in  a  against  the  husband  and  his  assignee,  to  whom  the  insol- 
separato      ▼cnt's  eJBTects  had  been  assigned  under  the  insolvent  debtors^ 
mainte-      act,  to  have  the  trust  of  the  deed  for  separate  maintenance 
will  bo        performed.     There  was  no  covenant  by  a  trustee  to  indem- 
fraudulent  Qj|y  ^ikQ  husband  against  the  wife's  debts  ;  and  Lord  Hard* 
creditors,     wicke  held  the  deed  to.  be  fraudulent  against  the  creditor^i 
saying,  ''  This  case  stands  quite  naked  and  abstracted  from 
any  cases  where  there  may  be  a  covenant  by  relations  of 
the  wife  to  indemnify  the  husband  against  debts  of  the  wife  ; 
but  I  will  not  now  determine  what  the  construction  of  even 
such  a  deed  would  be  with  regard  to  the  husband's  credi- 
tors." 
Qwtrt.  Is      In  these  cases,  the  question  was  between  the  wife  and  her 
sepuate^'^  husband's    assignees;    and    it   has  been  doubted  whether 
mainte-      this  covenant  is  not  necessary,  even  where  it  is  sought  to 
Ud  against  enforce  the  deed  for  a  separate  maintenance  against  the 
the  bus-      husband  himself.     In  fVestmeath  v.  fVestmeath^*  where  the 
self,  when  husband  sought  to  restrain  proceedings  at  law  against  him 
It  does  not  |jy  j^jg  ^jpg  [^^  jj^g  recovery  of  an  annuity  secured  to  her 

covenant     by  a  deed  of  separation,  one  of  the  objections  taken  to  the 

toe  ^o^inI  ^^^^  ^^^)  ^^^^  ^^  ^^^  ^^^  contain  this  covenant  to  indemDifjr. 

demnify      It  was  answered  by  the  other  side,  that  the  only  effect  of 

^l^^i^       omitting  such  a  covenant,  was  to  render  the  deed  voluntary 

debts  f        as  against  creditors,     but  Lord  Eldon  said,  that  if  not  bound 

by  decisions,  he  should  say  it  was  impossible  to  show  that 

it  ought  originally  to  have   made  any  difference,  whether 

there  was,  or  was  not,  such  a  covenant.     <'  But  (added  his 

Lordship)  I  cannot  say  that  it  will  not,  for  if  those  who  have 

gone  before  me  have  thought  that  it  would,  I  must  give 

to  it  the  same  effect  which  it  had  upon  their  judgments ; 

and  from  what  I  have  heard  them  say  in  conversations  (hat  I 

recollect,  I  think  it  would  have  made  a  material  difference 

with  both  Lord  Kenyon  and  Lord  Thurlow.     I  remember, 

s  1  Jacob,  1^. 
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too,  conversing  on  the  subject  with  Lord  C.  B.  Eyre :  he  said 
he  never  would  have  decided  as  he  had,  but  for  the  covenant 
by  the  trustees."  In  Elworlky  v.  jBirrf,*  the  Vice-Chan- 
cellor seemed  to  think  this  covenant  essential,  even  where 
creditors  were  out  of  the  case  ;  for  he  says,  ^'  in  as  much 
as  these  articles  contain  a  covenant  to  indemnify,  there  can 
be  no  question  that  this  Court  will  enforce  that  stipulation 
against  the  husband.  However,  in  a  case"  which  was 
decided  in  the  following  year,  where  a  general  demurrer 
was  taken  to  a  bill  praying  payment  by  the  administrators 
of  the  deceased  husband  of  a  separate  maintenance  secured 
by  a  deed  of  separation,  the  objections  were,  Ist,  That  the 
deed  was  against  public  policy  ;  2dly,  That  it  did  not  con- 
tain  a  covenant  to  indemnify  the  husband  :  and  the  Lord 
C.  B.  Richards  said,  speaking  of  the  want  of  this  covenant^ 
''  I  cannot  consider  that  circumstance  as  affecting  thift 
question,  because,  if  the  contract  were  integrally  bad,  such 
an  indemnity  would  not  make  it  good/'  However,  it  has 
been  usual  to  insert  such  a  covenant  in  deeds  of  separation/ 
and,  unless  under  particular  circumstances,  it  cannot  be 
safely  omitted. 

But,  there  may  be  facts  connected  with  the  execution  of  when 
a  settlement  by  a  husband  on  his  wife  on  the  occasion  of  a  d®«<*^<>5 

•'  separate 

separation  between    them,  which  would  render  the  deed  mainte- 
valid  even  against  creditors,  though  there  were  no  covenant  JJ^a^ 
of  indemnity  by  trustees  in  it ;   for,  if  the  conduct  of  the  agaimrt 
husband  have  been  such,  as  that  the  wife  would  have  been  uioughit 
entitled  to  a  divorce  in  the  spiritual  court,  and  to  alimony  con**i»  ^^ 

_  ''    covenant 

ID  consequence  of  that  divorce,  such  instrument  would  be  to  indeiiw 
held  to  be  upon  a  good  consideration.  In  Nun  v.  Wils-  '"^' 
wior«,^  the  deed  recited  that  the  wife  had  been  ill-treated 
by  her  husband,  and  that,  in  order  to  put  an  end  to  all 
differences  between  tliem,  and  that  he  might  no  longer  ill- 
treat  his  wife,  in  consideration  of  200/.  he  conveyed  all  his 
effects  to  trustees  in  trust  to  dispose  of  the  property,*  and 

t  2  Sim.  &  Stu.  372.  386.  Angier  v.  Angier,  Prec.  Chan, 

n  |los8.  V.  Willonghby,  10  Price,  2.     496. 
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out  of  the  prodace  to  pay  the  'debts  of  the  grantor,  the 
surplus  to  be  held  for  the  benefit  of  his  wife  as  a  separate 
maintenance  ;  and  the  Court  of  King's  Bench  held,  that  the 
deed  was  neither  fraudulent  nor  voluntary,  but  founded  6n 
a  valuable  consideration,  though  no  covenant  of  indemnitj 
were  in  it.  The  same  principle  was  decided  in  Hobbs  v. 
Hull,*  where  the  creditors  of  Mr.  Hull,  the  husband,  filed 
a  bill  to  set  aside  a  settlement  made  by  him  of  part  of 
his  real  estate  upon  his  wife  and  children,  on  the  occasion 
of  a  separation  between  him  and  Mrs.  Hull ;  and  they  in- 
sisted that  it  was  void,  he  being  indebted  at  the  time  of 
making  it.  The  defence  set  up  by  the  answers  was,  (which 
was  fully  proved  in  the  cause,)  that  Mr.  Hull  had,  before 
the  time  of  the  separation,  lived  in  a  state  of  adultery,  which 
the  defendants  contended  gave  the  wife  a  right  to  a  divorce 
and  alimony,  and  that  the  provision  by  the  settlement  was 
only  in  lieu  of  the  remedy  which  would  be  obtained  by  such 
proceeding.  The  Master  of  the  Rolls  said,  that  if  the 
husband  behave  so  ill  as  to  entitle  the  wife  to  obtain  a 
divorce  in  the  spiritual  codrt  d  mensd  et  thoro,  and  to  have 
a  proper  allowance  from  him  ;  and  if  the  wife,  instead  of 
strictly  prosecuting  that  right,  meets  the  husband  in  the 
threshold,  and  says  she  will  accept  the  maintenance  pro- 
posed by  him  without  litigation,  that  it  was  not  such  a 
voluntary  act  as  to  be  fraudulent  against  creditors,  for  that 
it  never  could  be  said  to  be  without  consideration.  And 
accordingly  his  Honour  dismissed  the  bill  with  costs,  as  to 
all  the  parties  except  the  husband,  and  as  to  him,  without 
costs. 

At  all  events,  the  agreement  between  husband  and  wife  for 
a  separation  and  a  separate  maintenance  ought  to  be  made 
through  the  medium  6f  a  trustee,  as  it  seems  to  be  now 
considered,  that  if  the  contract  for  sefNiration  and  separate 
maintenance  be  between  husband  and  wife  only,  without  the 
intervention  of  any  trustee,  she  cannot  come  into  a  court  of 
equity  for  the  execution  of  it  against  her  husband.    Indeed, 

s  1  Co2*8  Rep.  445* 
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in  Gulh  V*  Grtij  V  Lord  AlTanley  decreed  a  specific  perform^ 
ance  of  such  agreement,  although  there  was  no  trostee 
on  the  part  of  the  wife  ;  bat  that  case  has  been  so  far  shaken 
hj  Lord  Rosslyn,  in  Ltgard  v.  Johmcnj*  where,  upon  a  con-  Contract 
tract  between  husband  and  wife  only  for  a  separate  mainte-  husVi^ 
nance,  his  Lordship  said  that  it  conld  not  be  enforced  against  ^^  ^^^u^ 
the  hasband  at  her  soit.     He  said  that  the  common  law  out  a 
would  not  entertain  a  suit  opon  contract  by  a  wife  against  ^[^^b« 
her  hnsband*     That  such  a  contract  is  incapable  at  law  enforced  in 
of  producing  any  action.     That  the  ecclesiastical  court,  ^^^^' 
according  to  the  jurisdiction  of  this  country,  has  ^xclnsive 
cognizance  of  the  rights  and  duties  arising  from  the  state    ^ 
of  marriage.     That  he  was  therefore  completely  at  a  loss 
to  discover  an  equity  to  control  the  common  law,  and  to 
admit  a  suit  between  husband  and  wife  upon  a  personal 
contract,  and  supersede  the' exclusive  jurisdiction  of  the 
ecclesiastical  court,  by  entering  into  the  consideration  of  it. 
His  Lordship  then  took  a  general  view  of  all  the  cases 
upon  the  subject,  and  added,  that,  on  the  abstract  question, 
he  had  met  with  no  case,  except  that  of  Oulh  v.  Guthi^  ^o 
entitle  (he  Court  to  hold  such  a  jurisdiction  ;  that  his  opinion 
inclined  against  it ;  but  that  he  did  not  find  it  necessary  to 
found  his  decree  upon  an  opinion  directly  adverse  to  that 
case.      Lord  Eldon  has  approved  of  this  reasoning,  in  Su 
John  V.  Su  Jehn  /^  so  that  GtUh  v.  Ouih  may  be  now  con- 
sidered as  no  longer  law. 

But  though  the  Court  will  not  interfere  tft  the  instance  if  truttes 
of  the  wife  alone  asaiost  the  husband,  vet  if  a  trustee  have  ">  deed  of 

.       ,  separationi 

been  appointed,  and  if  either  he  decline  to  act,  or  abuse  abuse  hiB 
his  trust,  she  will  be  placed  in  the  same  situation  in  which  ^^  ^^^ 
she  would  have  been,  if  the  trustee  had  done  his  duty,  relieve. 
In  Cooke  v.  Wiggmsy^  the  husband  had  executed  a  bond 
to  a  trustee  to  pay  30/.  per  annvm  to  his  wife  during  a  sepa- 
ration, which  had  been  agreed  on  between  them.     The 
annuity  being  in  arrear,  and  the  trustee  refusing  to  put  the 

y  3  Br.  C.  ti.  614.  b  11  Vee.  526. 
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bond  in  force  without  an  indemnity,  the  wife  filed  a  bill  to 
have  the  arrears  paid,  and  the  future  p&yments  secured, 
and  a  fund  appropriated  for  the  purpose.  And  his  Honour, 
Sir  William  Grant,  directed  the  arrears  to  be  dischaiiged, 
and  the  growing  payments,  with  liberty  to  apply  with  costs 
to  the  prochein  ami^  to  be  paid  by  the  husband,  and  when 
received,  the  costs  of  the  trustee  to  be  paid  over  to  him. 
But  as  to  appropriating  a  fund  for  the  payment  of  the  an- 
nuity, his  Honour  refused  that,  saying,  it  could  not  be 
contended  that  a  man,  by  granting  an  annuity,  engages  to 
bring  into  Court  immediately  a  sum  sufficient  to  answer  it. 
"t.  That  the  very  principle  of  granting  an  annuity  is,  that  a 
man  may  be  able  to  pay  by  degrees  what  he  has  no  means 
of  paying  at  once.  So  in  Seagrave  v  Seagrave,^  where  the 
husband,  upon  an  agreement  between  him  and  his  wife  for 
a  separation,  executed  a  bond  to  a  trustee  for  the  payment 
of  a  weekly  sum.  The  trustee,  with  the  consent  of  the 
husband,  burned  the  bond,  because  the  wife  had  gone  to 
live  with  another  man.  The  bill  was  filed  by  the  wife,  by  her 
next  friend,  for  an  account  of  the  arrears  of  the  weekly  pay* 
ment,  that  the  husband  might  be  decreed  to  pay  them,  and 
in  default  by  him,  that  the  trustee  might  pay  them.  His 
Honour  decreed,  upon  the  admission  in  the  answer  that 
the  bond  had  been  burned,  that  the  plaintiff  should  be  at 
liberty  to  bring  an  action  on  it  at  law  in  the  name  of  the 
trustee.  He  said  that  he  could  not  hold  that,  as  a  separate 
maintenance  ^s  the  subject,  the  trustee  contracts  no  kind  of 
duty  towards  the  cestui  que  trust,  but  may  arbitrarily  deter- 
mine, whether  the  instrument  shall  or  shall  not  be  enforced, 
or  whether  it  shall  be  destroyed.  The  wife  has  precisely  the 
same  right  that  any  other  cestui  que  trust  has  in  any  case 
to  call  upon  the  trustee  to  act ;  and  the  same  right  to  apply 
to  the  Court  for  such  relief,  as  the  loss  or  destruction  of  the 
instrument  may  make  necessary. 
Aduit<n-y  But  this  case  is  important  in  another  point  of  view,  as  it 
s^lfbwqTr^^^  decides  that  the  adultery  of  the  wife,  subsequent  to  the 
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agreement  for  the  separate  maiotenaDce,  does  not  preclude  to  deed  of 
her  from  anj  relief  in  a  court  of  equitj,  to  which  she  would  J5*bS*to^ 
be  otherwise  entitled.     Evidence  was  given  in  the  cause,  relief  as  to 
thatltfrs.  Seagrave  had  had  an  illicit  intercourse,  with  ano-  r&te  mwi- 
ther  person,  which  the  defendants  relied  on  as  a  bar  to  the  ^o>^^<^* 
interference  of  the  Court.      But  his  Honour  said,  ^  At 
common  law  a  jointure  is  not  forfeited  by  adultery.     The 
forfeiture  was  introduced  by  the  statute  of  Westminster  2.<^ 
But,  it  is  said,  this  Court  will  never  interfere  in  favour  of  a 
woman  who  has  committed  adultery,  to  enforce  any  right 
against  her  husband  :  that  is  not  so.     This  Court  does  in- 
terfere for  the  purpose   of  enforcing  the  performance  of 
marriage  articles,  though  the  husband  may  have  proved  that 
his  wife  is  living  separate  from  him  in  a  state  of  adulte- 
ry.'^^     So,  in  a  court  of  law,  evidence  is  not  admissible  of  ^   * 

the  adultery  of  the  wife  upon  an  action  by  her  trustee 
against  the  husband,  on  his  agreement  for  a  separate  mainte- 
nance, even  though  such  adultery  be  pleaded  in  bar.  It 
was  so  ruled  in  Field  v.  Serres^^  upon  an  application  by  the 
defendant  for  liberty  to  withdraw  his  pica  of  the  general 
issue,  and  to  plead  the  adultery  of  Ujs  wife,  the  Court  say- 
ing, it  was  perfectly  clear,  that  if  the  piea  was  pleaded,  it 
would  not  afford  a  defence  to  the  action.  However,  Mr. 
Justice  Barrough  seemed  to  think,  though  adultery  could 
not  be  given  in  evidence  in  bar  of  such  an  action,  yet,  if  it 
were  pleadedj  it  might.^  This  was,  however,  an  opinion 
given  at  Nisi  Prius  ;  but  it  was  shortly  afterwards  ruled  on 
demurrer  by  the  Court  of  King's  Bench,  that  the  adultery 
of  the  wife  was  no  bar  to  an  action  against  the  husband  for 
a  separate  maintenance,  which  he  had  covenanted  wilh  a 
trustee  to  pay  to  his  wife.^ 

As  to  the  covenant  on  the  part  of  the  husband  to  permit  Qucere.  U 
his  wife  to  live  apart  from  him,  and  not  institute  a  suit  boundT^by 

e  Stat  13£d.  1.  c.34.  h  Scholey  y.  Goodman,  1  Car. 

f  Sidney  ▼.  Sidney,  3  P.  Wms.  S6. 

269.  Blount  v.  Winter,3  P.  Wms.  i  Jee   ▼.   Tfaurlow,  4  Dow.  k 

276.  Ry.  11.    2B.  &C.647. 

g  Field  V.  Serreit  1  New  Rep. 
121. 


396  OF  THK  NATURE  OF  SEPARATE  MAINTENANCE,  ilC. 

eorenant    against  her  in  the  ecclesiastical  courts  for  restitution  of  coti* 
Ui^^^tQ  jugal  rights,  which  is  a  usual  part  of  the  contract  for  sepa- 
^  hT^  ration  and  separate  maintenance,  this  difBcuItj  arises  upon 
it|  namely,  if  be  should  break  this  covenant,  and  sue  for  and 
obtain  a^sentence  for  restitution  of  conjugal]  rights  in  the 
ecclesiastical  court,  can  a  court  of  equity  so  fiir  interfere  as 
to  restr^iin  him  by  injunction  from  enforcing  the  sentence ; 
and  if  equity  will  not  interfere,  is  the  covenant  binding? 
In  GiUh  y.  Guth^  a  case  of  Booth  v.  Booth  was  stated  to 
have  come  [before^Lord  Hardwicke  upon  sr  motion  for  an 
injunction  to  restrain  proceedings  of  this  description  by  the 
husband  in  the  spiritual  court,  but  that  it  was  unknown  what 
i  his  Lordship  had  done  upon  it.     However,  in  Fletcher  v»^ 

Fletcher^  where  the  husband  had  instituted  a  suit  for  restitu- 
tion of  conjugal  rights,  after  he  had  executed  articles  for  a 
separation,  Mr.  Justice  Buller,  who  sat  for  the  Chancellor, 
refused  to  interfere  by  injunction.  And  in  Weatmeath  ▼• 
Westmeath}  Liord  Eldon  expressed  some  doubt  whether  the 
covenant  not  to  sue  for  a  restitution  of  conjugal  rights,  was 
binding,  his  Lordship  saying,  that  if  he  should  send  the  case 
then  before  him  to  a  court  of  law,  that  should  be  one  of 
the  questions,  none  of  the  cases  touching  it,  either  in  deci- 
sion or  principle, 

j  3  Br.  C.  C.  eaO.  1  1  Jtcob,  136. 
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CHAP.  IV. 

OF  TH£  YAtlDlTY  OF  AGREEMENTS  BETWEEN  BUSBAND 
AND  WIFE  FOR  SEPARATION  AND  SEPARATE  MAINTE- 
NANCE, AND  OF  THE  ENFORCEMENT  OF  THEM  UPON  AN 
INTENDED   IMMEDIATE    SEPARATION. 

It  has  rarely  occurred  of  late  years  that  a  court  of  law  or  Juriidio 
of  equity  has  been  called  on  to  enforce  the  performance  of  ^^^^^j 
a  contract  between  husband  and  wife  for  a  separate  main-  enforce 
tenance,  founded  on  an  existing  or  an  intended  separation,  ^^^' 
without  exciting  much  doubt  and  discussion  as  to  the  au-  ftgteemeiit 
thority  of  the  tribunal  to  entertain  such  a  subject.    The  rate 
objections  made  to  the  exercise  of  this  jurisdiction  arc  two-  "^^g. 
fold :  First,  because  these  agreements  are  contrary  to  the  tween  hiw- 
policy  of  the  law  of  marriage.     Secondly,  because  the  en-  ^^ 
forcement  of  them  interferes  with  the  jurisdiction  of  the 
ecclesiastical  court.     In  support  of  the  first  ground  of  ob- 
jection, it  is  said,  that  the  policy  of  the  law  of  marriage  is, 
that  the  contract  should  be  indissoluble,  ^ven  by  the  sen-  . 
tence  of  the  law  ;  that  the  legislature  only  can  dissolve  it ; 
and  that  the  principle  of  such  indissolubility  is,  that  people 
should  understand,  that  they  should  not  enter  into  such 
fluctuating  contracts,  and  that,  knowing  such  to  be  the  law, 
they  might  feel  it  to  be  their  mutual  interest  to  practise 
mutual  forbearance,  and  to  make  allowance  for  the  difier- 
ence  of  habits  and  of  feelii^s*     That  the  enforcing  of  such 
agreements  is  in  direct  opposition  to  the  policy  of  that  law. 
Thatit  encourages  separation  between  husband  and  wife, 
by  afibxding  a  facility  of  entering  into  that  state ;  and  that  it 
tends   to  perpetuate  that  separation,  when  it  has  taken 
place,  by  supplying  to  the  wife  the  means  of  separate  sub- 
sistence.   As  to  the  second  objection,  namely,  that  these 
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contracts  interfere  with  the  jarisdiction  of  the  ecclesiastical 
court,  it  is  said,  that  ^'  in  that  court  there  cannot  be  a  sepa- 
ration a  mensa  et  thoro,  except  propter  B<Bvitiam  aul  aduUe^ 
rium;  and,  therefore,  that  it  might  happen,  that  when  equity 
had  decreed  upon  the  agreement  that  husband  and  wife 
should  live  apart,  the  ecclesiastical  court  might  sentence 
them  to  live  together.'' 

It  is  not  to  be  understood,  as  this  second  ground  of  objec- 
tion would  imply,  that  a  court  of  equity  has  ever  assumed 
to  itself  the  power  of  decreeing  a  separation  between  hus- 
band and  wife.  This  court  never  interferes  foj*  the  purpose 
of  bringing  these  parties  together,  when  they  have  sepa- 
rated ;  nor  will  it  force  them  to  live  apart  when  they  coha- 
bit. But  if  husband  and  wife  agree  to  separate,  and  do  se- 
parate accordingly,  and  if  he  have  agreed  to  pay  to  her  an 
allowance  during  such  separation,,  equity  will  exact  a  due 
performance  of.  the  latter  part  of  the  contract ;  namely, 
the  payment  of  the  allowance  so  long  as  the  separation  con- 
tinues, although,  if  the  bill  prayed  a  decree  of  separation, 
it  would  be  so  far  dismissed,  on  the  ground  of  the  illegality 
of  this  part  of  the  agreement.  And,  however  strange  it 
may  appear,  as  Sir  William  Grant  observed  in  the  case  of 
Worrall  v.  Jacob^  ^^  that  the  agreement  for  separate  main- 
tenance, which'  is  merely  auxiliary,  should  be  enforced, 
whilst  the  princrpal  agreement,  viz.  for  separation,  is'  held 
to  be  contrary  to  the  spirit  and  policy  of  the  law,  yet  the 
decisions  on  the  subject  seem  too  numerous  and  unifonn  to 
be  easily  shaken."  Indeed,  whatever  strength  the  above 
objections  may  contain,  it  is  conceived  to  be  quite  sufficient 
for  the  purposes  of  this  work,  to  show  that  courts  of  equity 
have,  in  numerous  instances,  executed  agreements  for  a  se- 
parate maintenance,  though  springing  from  agreements  for 
separation  between  husband. and  wife,  and  that  courts  of 
law  have  deemed  such  contracts  to  be  valid  engagements, 
on  which  actions  might  be  sustained. 


a  See  Lord  Eldon^a  jud^rment  in 
St  John  V.  St.  John,  11  Yes.  526. 
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One  of  our  earliest  Chancery  reporters  furnishes  a  proof 
that  agreements  between  husband  and  wife  for  separation 
and  a  separate  maintenance  are  by  no  means  of  modem 
origin  ;  for  Tothill  mentions  a  case  of  Gorges  v.  Chancy^ « 
in  which  it  appeared  that  husband  and  wife  had  separated 
by  agreement,  and  it  was  agreed  that  tiie  wife  should  have 
150/.  ptr  annwn^  separate  maintenance.  But  the  first 
instance  reported  of  a  bill  filed  by  the  wife  for  a  separate 
maintenance,  which  had  been  agreed  by  her  husband  to  be 
paid  to  her,  is  in  the  case  of  Raynes  v.  Lewis.^  It  is  thus 
reported  in  Nelson :  ''  The  bill  was  brought  by  a  ftmt 
covert  against  her  husband,  to  be  relieved  concerning  a 
separate  maintenance  agreed  to  be  paid  to  her  by  her  hus- 
band. The  defendant  demurred,  for  that  she  sued  without 
her  husband;  but  for  the  reason  aforesaid  the  demurrer  was 
overruled.^'  We  are  left  to  guess  what  the  reason  aforesaid 
was,  but  it  is  fully  explained  in  another  report  of  the 
case-;®  for  there,  after  stating  the  demurrer  and  the  cause 
of  it,  the  case  proceeds :  ^^  But  ehe  being  to  be  relieved 
touching  a  separate  maintenance  agreed  to  by  her  husband, 
the  Court  overruled  the  demurrer,  declaring  that  the  feme 
might  sue  without  her  husband.^'  The  next  case  in  order 
of  time  is  Turner  v,  Bottler/  where,  upon  some  differences 
arising  between  the  defendant.  Sir  Oliver  Boteler,  and  his 
Lady,  it  was  agreed  that  she  should  have  a  separate  main- 
tenance of  300L  per  annum,  out  of  certain  premises,  which 
agreement  was  confirmed  by  deed  containing  a  demise  of 
these  premises  to  the  plaintiffs  in  trust,  out  of  the  rents  and 
profits  to  pay  tbis  annuity  to  Lady  Boteler*  The  bill  was 
filed  by  the  trustees  against  Sir  Oliver,  and  the  tenants  of 
the  trust  premiseo,  praying  a  discovery  of  the  terms  and 
rents  at  which  they  held  these  premises,  that  the  phiintifis 
might  be  the  better  enabled  to  perform  their  trust ;  and  the 
rather  because  they  had  refused  to  pay  the  rcnth,  and  to 
attorn.     And  other  differences  arising  between  Sir  Oliver 

c  Tothill,  97.      1   Rep.   Chan.        d  Nelson,  88.     1  Chan.   Cas.  2S. 
125.    Stated  also  ^  1  Chan,  Cas.        e  1  Chan.  Cas.  25. 
118.  f  Finch's  C.  C.  73. 
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and  bis  lady,  it  was  consented  that  a  decree  of  this  Ck>urt 
Decree  for  should  pass ;  and  accordingly  Lord  Keeper  Nottingham  de- 
S^L'Sarite  ^'^^^^y  ^^^^  ^^^  Oliver  should  pay  to  his  Lady,  or  to  her 
mainte-  use,  all  the  arrears  of  the  SPOl.  ptr  annvm,  and  should 
i^&nce*  continue  the  payment  thereof  according  to  the  deed.  That, 
for  the  better  security  of  the  payments,  he  should  hand  over 
the  counterparts  of  the  tenants'  leases,  and  that  he  should 
not  disturb  the  said  Lady  Anne  in  her  person,  or  meddle 
with  any  goods  she  should  acquire.  FiiztrY.  Fiiztf*  n 
another  instance  in  which  the  Court  of  Chancery  decreed 
the  payment  of  a  separate  maintenance,  which  the  husband 
bad  agreed  by  deed  to  pay  to  his  wife  during  their  separa- 
tion. In  this  case,  the  husband  had  agreed  with  a  trustee 
for  his  wife,  that  they  should  live  separate,  and  by  the  deed 
of  separation  h^  covenanted  to  allow  her  a  separate  allow- 
ance for  the  support  of  herself  and  her  daughter.  And 
this  bill  was  filed  by  the  wife  .and  daughter  against  the 
husband,  who  had  become  insolvent,  and  against  bis 
assignee,  under  the  Insolvent  Debtor's  Act,  to  have  the 
trusts  of  the  deed  performed.  The  principal  question 
argued  in  the  case  was,  whether  this  conveyance  from  the 
husband  to  his  wife  was  not  fraudulent  as  against  his  ere* 
Decree  for  ditors  ?  And  Lord  Hardwicke  held  that  it  was,  no  valuable 
of w^ate  consideration  moving  from  the  wife  ;  but  no  doubt  was 
mainte-  raised  as  to  the  power  of  the  Court  to  decree  a  separate 
maintenance  to  a  wife,  upon  an  agreement  between  her  and 
her  husband.  And  accordingly  his  Lordship  decreed,  that 
the  trusts  of  the  deed  should  be  performed  as  against  the 
husband.  Hobhs  v.  Hult^  is  a  case  of  the  same  descrip- 
tion ;  for  there,  a  separation  having  taken  place  between 
Mr.  and  Mrs.  Hull,  he  settled  part  of  his  real  estates,  to  the 
amount  of  300/.  per  annum^  for  the  maintenance  pf  her  and 
her  children  ;  and  the  creditors  of  Mr.  Hull  insisting  that 
the  settlement  was  fraudulent  and  void  as  against  them, 
filed  a  bill  against  all  the  parties  to  it  to  have  it  set  aside. 
But  the  Master  of  the  Rolls  held,  that  under  the  particular 

a  3  Atk.  511.  h  1  Cox's  C.  C.  445. 
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circumstances  of  the  case,  the  deed  was  not  void,  and  his  l^^eree  for 
Honour,  so  far  from  thinking  that  an  agreement  between  ofseparate 
husband  and  wife  for  a  separate  maintenance  was  not  to  be  ™^^^^' 

*  nance, 

enforced,  said,  ^*  Husband  and  wife  may  certainly,  in  par- 
ticular situations,  treat  together  effectually,  if  they  treat  on 
fair  and  reasonable  terms*'^     In  Fletcher  v.  FUtcher^^  also, 
Mr.  Justice  Buller  said,  that  ^^  the  general  jurisdiction  of 
this  Court  to  enforce  articles  of  sepacation  is  too  well  es- 
tablished to  admit  of  any  doubt."     And  in   Westmtath  v.   injunction 
Westmealh^^  Lord  Eldon  refused  an  injunction  to  restrain  *»  /Mjraia 
Lady  Westmeath  from  proceeding  at  law  for  the  recovery  proceeding 
of  an  annuity,  which  had  been  secured  to  her  by  a  deed  of  ^^^J^^ 
separation,  although  it  did  not  contain  a  covenant  by  the  mainte- 
trustees  to  indemnify  the  husband  from  her  debts.    And  in  ^^'^^' 
the  subsequent  case  of  Ross  v.  Wilhughhy^  where  a  general  Decree  for 
demurrer  was  put  in  to  a  bill,  praying  an  account  of  assets,  ^mu^te 
and  payment  of  the  arrears  of  an  annuity  secured  by  cove-  mainte- 
nant  in  a  deed  of  separation  executed  between  a  wife  and 
her  former  husband,  and  the  question  as  to  the  validity  of 
such  contracts  was  very  fully  discussed,  the  demurrer  was 
overruled.  Chief  Baron  Richards  saying,  '*  If  we  allowed 
the  demurrer,  we  should  overrule  very  solemn  decisions. 
The  question  is  certainly  one  of  which  great  doubt  has  been 
entertained,  and  opinions  have  been  expressed  by  judges, 
disapproving  of  the  doctrine  now  settled  and  established, 
on  which  suits  founded  on  articles  of  separation  have  been 
maintained.     I  am  of  opinion,  with  Lords  Eldon  and  Lough- 
borough, that  it  would  have  been  well  if  such  contracts  bad 
not  been  held  to  be  binding  for  any  purpose ;  but  the  ques* 
tion  is,  not  what  the  law  ought  to  be,  but  what  it  is  ;  and 
the  opinions  of  judges,  however  great  and  learned,  are  not 
to  be  put  in  competition  with   decisions  determining  the 
point,  and  settling  the  law."     And,  in  a  very  late  c^Be, 
Elworthy  v.  Bird^   where  the  bill  prayed  a  specific  per- 
j^mance  of  an  agreement  for  a  separation,  and  an  account 

i  2Cox'a  C.  C.  99.  k  10  Price,  S. 
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and  payment  to  the  wife  of  the'  arrears  of  the  allowance  of 
50/.  per  annttm^  agreed  to  be  paid  to  her  for  life,  a  general 
demurrer  was  put  in  to  the  bill  for  want  of  equity.     In  sup- 
port of  the  demurrer,  one  of  the  grounds  taken  was,  that  the 
Court  of  Chancery  will  not  carry  into  execution  articles  of 
Decree  for  separation  between  husband  and  wife  ;  but  the  Vice  Chan- 
ofs^arate  ^cHor.held,  that  ^'  inasmuch  as  these  articles  contain  an 
mainte-      engagement  on  the  part  of  the  father,  and  the  brother  of  the 
wife,  to  indemnify  the  husband  from  the  debts  of  the  wife, 
in  consideration  of  the  husband's  stipulation  to  pay  the 
wife  an  allowance  of  50/.  a  year  for  her  life,  there  can  be 
no  question  that  this  Court   will  enforce  that  stipulation 
against  the  husband." 

The  above  are  the  decisions  of  a  court  of  equity ;  courts 
of  law  also  have  enforced  agreements  for  the  payment  of 
a  separate  maintenance,  and  it  deed  not  appear  that,  on 
their  first  introduction,  they  excited  any  doubts  as  to  their 
legality. 
Action  of      The  first  case  reported  on  this  subject  was  so  far  back 
fo7*°i"l.  *®**^®  ^^^S^  ^^  Charles  II.     This  is  Leech  v.  Beer,"  where, 
rate  main-  in  an  action  of  covenant  with  plaintiflT  to  pay  to   the  de- 
iropportod.  Pendant's  wife,  or  such  as  she  appoints,  50/.  per  annumj  as  a 
separate  maintenance,  no  doubt  was  suggested  of  the   le- 
gality of  such  a  contract,  the  only  point  in  the  case  being 
made  on  demurrer  to  the  replication ;  namely,  whether  a 
proviso  that  the  wife  should  live  at  such  a  place  as  Naylor 
and    W.  appointed,  was    a    coi^ition   precedent  or  sub- 
Action  of  sequent  ?     The  next  case  reported  on  the  subject  is  that 
covenant     ^  Qawden  v.    Draper^  where  a  deed  of  separation  had 
rate  main-  been  executed  between  husband  and  wife,  in  which  was  a 
sapM^d.  covenant  for  a  separate  maintenance  during  separation,  on 
which  an  action   was  brought;  and  although  a  demurrer 
was  taken  to  the  replication,  no  question  was  made  as  to 
the  Talidity  of  such  an  engagement.     In  modem  times,  cer- 
tainly, the  question  has  been  raised,  whether  a  deed  for 
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separation  and  a  separate  maintenance  was  a  valid  insfru- 
ment  at  law  ;    and  the  decisions  have  been  umformly  in 
their  favour.      In  the  case  of  Lord  Rodney  v»  Chambers,**  Covenant 
where  the  very  point  was  argued  on  demurrer,  the  Court  ,°^*^*^_ 
ofKing^s  Bench  decided,  that  such  contracts  were  valid;  tenanoe 
Lord    Ellenborough    saying,     ^'  The  question   which  has  puiaK>n, ' 
been  agitated,  appears  to  have  been  laid  at  rest  for  a  long  ^*!i*®  **® 
period  by  repeated  decisions,  and  the  uniform  practice  of  law. 
the  Courts.''      In  Elworthy  v«  Bird^^  which  was  an  action 
of  assumpsit,  founded  on  an  alleged  engagement  by  defend- 
ant, to  execute  a  deed  of  separation  from  his  wife,  with  a  , 
covenant  to  pay  the  plaintiffs,  her  father  and  brother,  a 
sum  of  money  yearly  for  her  maintenance  ;  the  plaintiff  was 
nonsuited,  on  the  ground  of  want  of  evidence  to  prove  the 
agreement ;    but  no  objection  was  made  on  the  ground  of 
its  illegality.     Besides  these  cases,  tqere  are  several  others, 
in  which  courts  of  law  have  given  relief  to  the  wife  against 
the  husband,   upon  a    breach    of  a   covenant   that    she 
should  live  separate  from  him,  by  restoring  her  to  liberty, 
when  he  has  seized  her  in  violation  of  his  agreement  ;^  a 
jurisdiction  which  could  have  been  exercised  only  on,  the 
supposition  that  the  covenant  was  legal. 

However,  notwithstanding  all  these  acknowledgments  of 
the  legality  of  agreements  between  husband  and  wife  for 
separation  and  separate  maintenance,  the  very  point  has 
been  again  made  and  argued  in  two  late  cases.  The  first; 
is  Scholey  v.  Goodman,^  which  was  assumpsit  upon  an 
agreement  between  husband  and  wife,  that  they  should  live 
separate,  and  that  he  should  pay  a  certain  sum  for  her 
maintenance ;  the  plaintiff,  a  trustee,  undertaking  to  indem- 
nify the  husband  against  all  debts  she  might  contract. 
Th^re  was  a  verdict  for  the  defendant ;  and  on  a  motion  for 
a  new  trial,  the  Court  called  on  the  counsel  showing  cause 
against  the  rule,  to  address  himself  to  the  point,  whether 
any  action  was  maintainable  upon  a  separation-agreement 
like  the  present  ?     There  was  another  point  in  the  case 

o  2  East,  283.  q  See  Chap.  VI.  of  this  Book. 
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respecting  the  admissibility  of  declarations  by  the  wife,  and 
the  Court  expressed  their  wish,  that  these  important  points 
should  be  brought  before  them  in  the  shape  of  a  special 
case  ;   which  proposal  having  been  declined  on  account  of 
the  expense,  a  new  trial  was  granted,  their  Lordships  ex- 
pressly abstaining  from  giving  any  opinion  on  the  ques- 
Covenant    tions  which  had  been  discussed.      A  new  trial  was  after- 
y^e'min-  ^*rd8  had,   when  Sergeant  Vaughan   contended  that  the 
tenance,     plaintiff  should  be  nonsuited,  because  agreements  like  this 

hold  Talld  .1..  n««-r-nt-j.v 

at  lanr.       were  void  \n  law.     But  Mr.  Justice  Burrough  said,    ^*  1  am 
clearly  of  opinion  that  this  agreement  is  perfectly  legal 
and  good.'' 
Covenant        The  next  case   upon   this   subject  is   Jet  v.  Thuriowj* 
rate  main*  where,  by  indenture,  reciting  that  husband  and  wife  had 
heM^iJid    ^&^^^  ^^  separate,  he  covenanted  with  the  plaintiff  to  pay 
at  law.       him  an  annuity  of  80/.  for  her  support ;  the  plaintiff  covenant- 
ing to  indemnify  the  defendant  against  the  debts  of  the 
wife  to  be  incurred  after  the  separation.      The  defendant 
pleaded  a  decree  of  divorce  from  bed  and  board  by  the 
ecclesiastical  court,  on  the  ground  of  the  wife's  adultery, 
to  which  there  was  a  demurrer.     The  substantial  question 
raised  on  these  pleadings  was,  whether  the  indenture  was 
valid  in  law  or  not  ?    which  the  Court  ruled  unanimously 
in  the  affirmative.     Justice  Bayley  said:   '*A  system  of 
jurisprudence  so  long  acted  on,  as  that  which  has  held 
deeds  of  separation,  made  with  the  approbation  of  trus- 
tees, and    not   prospective  in  their  nature,  as  valid  and 
binding  instruments,  cannot  be  overturned  upon  a  vague 
.   notion,  that  it  is  inconsistent  with  public  policy.      This 
Court,   after  the  numerous  authorities    which   have   de- 
clared such  deeds  legal,  is  not  competent  even  to  inquire 
whether  they  are  so  or  not.      The  House  of  Lords  is  the 
proper  tribunal  for  such  an  inquiry ;   and  thither  the  case 
may  be  carried  for  further  discussion  on  that  point"     This 
solemn  decision  of  the  Court  of  King's  Bench,  it  is  pre- 
sumed, will  put  to  rest  this  question  on  the  validity  of  agree- 
ments for  separation  and  separate  maintenance. 

s4DowI.  &Ry.  11.    2  Bar.  &  Creis.  547. 
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The  above  cases  in  equity,  and  at  law,  have  been  stated, 
merely  with  a  view  td  establish  the  general  proposition, 
tbat.an  agreement  between  husband  and  wife  for  separation 
and  a  separate  maintenance  may  be  supported.  There 
are  several  other  cases  equally  applicable  to  the  same  pur- 
pose ;  but  as  some  of  them  have  been  already  stated  in  a 
former  part  of  this  book,  and  the  remainder  will  be  stated 
in  a  subsequent  part  of  it,  with  a  view  to  illustrate  and 
explain  the  various  incidents  belonging  to  the  different 
species  of  these  agreements,  it  is  not  considered  necessary 
to  insert  them  in  this  place. 

Agreements    for   separate  maintenance  may  be  distin-       Agree- 
guished  into  several  kinds,  each  depending  on   the  nature  separate 
and  extent  of  the  separation,  to  which  the  parties  have  >^&iAto- 

*  '  ^  nance  are: 

agreed.     They  are,  first,  where  the  separation  has  taken  ^^xi^u 
place,  or  is  intended  to  be  immediate :  secondly,  where  the  separation 
separation  is  intended  to  be  future.     And  these  classes  may  p"<je  or^ 
be  divided  into  agreements  for  separate  maintenance ;  first,  intended 
where  the  separation  is  intended  to  be  temporary  ;  secondly,  niediate. 
where  it  is  intended  to  be  permanent.     This  latter  division  ?<!•  Where 

it  18  intend- 

will  be  found  to  be  important  in  this  point  of  view,  that  ed  to   be 
wherever  the  separation  is  intended  to  be  temporary  only,  Sj^^^fniere 
there,  if  the  husband  offer  to  take  back  his  wife,  and  to  it  is  in- 
maintain  her,  it  puts  an  end  to  the  agreement,  and  a  court  b^*^ tempo- 
of  equity  will  no  longer  enforce  the  payment  of  the  sepa-  rary. 
rate  allowance  to  the  wife.     But  where  the  separation  is  in-  J  j*  j^^"® 
tended  to  be  permanent,  that  is,  during  Kfe,  there  the  offer  of  tended  to 
the  husband  to  take  his  wife  back  does  not  put  an  end  to  the  nent^"^* 
contract,  and  it  will  be  enforced  notwithstanding  such  offer.  Where  se- 
lf, however,  the  wife  once  accept  the  offer,  and  return  to  StodSto 
her  husband's  house  and  protection,  this  conduct  on  her  be  tempo- 
part  amounts  to  a  total  extinguishment  of  any  future  claim  ^^ment~ 
under  the  articles,  which  cannot  be  revived  by  any  subse-  P«t "» «>d 
quent  disagreement  between  the  parties.     It  will  be  found,  ofthehus- 
bowever,  that  whether  the  agreement  be  for  a  temporaiy,  hI[bft*wiS 
or  for  a  permanent  separation,  if  the  husband  have  cove-  hie  wife. 
nanted  to  pay  his  wife  an  allowance  during  such  separation.  Where  se- 
a  court  of  equity  will  force  him  to  perform  bis  covenant  ^^ 
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intendedto  with  her,  80  long  as  the  separation  continues,  unless  when 
nent,  9^^'  he  ofiers  cohabitation  in  the  instance  of  a  temporaiy  separa- 
greement    ^j^p  3^  ^^^  same  time  that  the  separation  and  its  continu- 

wul  be  en-  1  ^ 

forced,  ance  are  leA  entirelj  to  the  feelings  and  the  arrangement  of 
^uband  ^^^  parties  themselves,  the  Court  never  once  using  its  au- 
offer  toco-  thoHty  for  the  purpose  of  effecting  the  separation,  if  it  have 
his  wife!  ^^^  taken  place;  nor  of  terminating  it,  if  it  have  com- 
If  wife  CO-  menced. 

habit  with 

husband  after  an  agreement  for  a  permanent  separation,  the  agreement  is  extinguished. 

Head  v.   Head^  is  the  first  case  where    the  agreement 

appears  distinctly  to  have  heen,  and  was  decided  to  be,  for 

a  maintenance  during  a  mere  temporary  separation.     The 

bill  was  filed  against  the  defendant,  Sir  Francis  Head,  for 

the  arrears  and  growing  payments  of  an  annuity  of  400/., 

pursuant  to  an  agreement  between  him  and  the  plaintiff  for 

that  purpose,  and  to  establish  the  agreement  for  a  separate 

maintenance.  The  agreement  was  with  the  plaintiff's  father, 

to  pay  her  this  annuity  so  long  as  plaintiff  and  defendant 

Decree  for  should  continue  to  live  separate.     The  bill  prayed  that  the 

marnte^     plaintiff  might  be  decreed  the  separate  maintenance,  and 

nance  re-    the  arrears  of  it,  and  that  she  might  be  at  liberty  to  live 

where  so-  separate  from  her  husband,  the  defendant.     Sir   Francis 

paration     offered  by  his  answer  to  take  back  his  wife,  and  to  cohabit 

temporary,  '    '^  ,  ' 

andhus-  with  her.  Lord  Hard wicke  said,  that  '^  the  agreement  be« 
ed tocdha^  tween  Sir  Francis  and  his  lady  was  only  for  the  payment  of 
hit.  a  maintenance  during  an  occasional  absence  ;  that  nothing 

appeared  to  show  that  the  husband  had  rendered  himself 
incapable  of  demanding  the  return  of  his  wife;  and  that,  as 
he  had  offered  to  take  her  back,  and  she  appeared  unrea- 
sonably averse  from  returning,  he  could  not  make  a  decree 
for  the  continuance  of  the  alimony.''  His  Lordship  then 
decreed  the  arrears  to  be  paid  to  Lady  Head ;  but  that  Sir 
Francis,  having  offered  to  receive  her  again,  he  should  re- 
ceive  and  treat  her  as  his  wife,  if  she  would  return ;  but  in 
case  she  did  not  return  in  a  month,  the  maintenance  should 
cease  for  the  future.    And,  on  the  other  hand,  that  if  she 

t  3Atk.54T. 
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retarned  home,  and  the  defendant  refused  to  receive,  main- 
tain, and  treat,  her  as  his  wife,  the  separate  maintenance 
should  then  continue. 

But  although  an  offer  by  the  husband  to  cohabit  with  his  Ofierof  a 
wife  disentitles  her  to  any  further  payment  of  a  separate  ^'^JJ^ 
allowance,  where  the  separation  was  temporary  only  ;  yet  if  has  agreed 
a  third  person  have  covenantcfd  with  the  husband  to  pay  a  p^^^^' 
separate  maintenance  to  the  wife,  who  has  parted  from  her  matnte- 
husband  with  their  mutual  consent,  the  offer  of  that  person  ^\fy  dar- 
to  take  her  home  and  to  support  her,  does  not  bind  her,  ipgwpara- 

,     *  tion^  to   • 

though  she  should  refuse  it,  and  though  the  separation  taksherto 
should  be  temporary  ;  for  there  is  no  obligation  upon  her  J^^^ 
to  live  with  that  third  person.  This  was  ruled  in  Dutton  v.  extingi^ 
Dnilon^^  where  Dutton  being  tenant  for  life,  remainder  to  mentf^*' 
his  6rst  and  every  other  son  successively  in  tail  male,  and 
having  had  10,000/.  with  his  wife,  agreed  to  convey  all  his 
estate  to  his  eldest  son,  the  son  covenanting  to  pay  all  his 
fa  therms  debts,  and  to  allow  him  500/.  per  annum  for  his 
life ;  and  also  to  indemnify  his  father  from  all  debts,  charges, 
and  expenses,  for  the  maintenance  of  the  father's  wife,  she 
living  then  separate  from  him  by  consent.  Lord  Chan-, 
cellor  Cowper  said,  that  the  son  by  this  covenant  had  taken 
on  himself  the  charge  of  maintaining  his  mother,  and  to 
this  purpose  stands  in  the  place  of  her  husband,  who  is 
bound  to  give  his  wife  an  allowance  if  he  separates  from 
her  voluntarily  ;  and  that  he  took  the  son  in  this  case  to  be 
in  th^  nature  of  a  trustee  for  the  wife,  so  far  as  a  reasonable 
allowance  for  her  maintenance  ;  and  though  the  son  offers 
to  take  her  to  his  house,  he  did  not  think  she  was  bound  to 
accept  that  offer  ;  for  though  he  stands  in  the  place  of  the 
husband  as  to  her  maintenance,  and  a  husband  is  not  bound 
to  allow,  any  thing  to  his  wife  for  maintenance,  if  he  offers 
to  take  her  home,  yet  in  this  case  there  lies  no  such  obli- 
gation upon  the  wife  to  live  with  the  son  ;  and  though  she 
refuses,  she  ought  to  have  a  reasonable  allowance :  and  ac- 
cordingly his  Lordship  ordered  her  to  be  allowed  300/.  per 

n  4  Vin.  Ab.  178. 
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If  there  be  annum.    So  in  fVhorewood  v.  Whoremood^"  the  hasband  filed 
for  pay-      &  bill  to  Set  aside  a  decree  that  bad  been  pronounced  against 
Mpl^te     ^"^  ^^^  ^OQl.  per  annum  alimony,  during  the  separation  of 
mainte-      himself  and  Mrs.  Wborewood,  offering  by  his  bill  to  be 
an"^re&-    reconciled  to  his^  wife,  and  to  cohabit  with  her  ;   and  the 
ment  for     Lord  Keeper  Finch  said  :  *'  I  shall  not  continue  the  alimony 
separation,  to  the  wife  if  she  will  not  cohabit,  nor  decree  the  wife  to 
£e  hus!^  ^  cohabit,  but  shall  not  discharge  the  alimony  or  sentence, 
band  to  CO-  but  keep  it  in  suspense  ;    but  the  wife  shall  return  to  her 
ewpend      husband,  who  shall  maintain  and  use  her  as  a  gentleman 
^^p«7-      and  a  good  husband  ought  to  do  ;  wherein,  if  he  fails,  I  will 
hear  the  wife's  complaint  with  favour,  and  lay  on  the  de- 
cree again  as  cause  shall  be,  but  now  suspend  it,  saving  to 
her  the  arrears  ;   but  she  shall  immediately  return,  and  if 
not,  she  shall  have  no  benefit  of  the  alimony  till  she  do  so, 
but  take  her  remedy  in  the  court  ecclesiastical.^'     The  de- 
cree for  alimony  mentioned  above,  which  the  bill  sought  to 
set  aside,  was  pronounced  during  the  protectorate  of  Oliver 
Cromwell,  when  the  powers  of  the  ecclesiastical  court  were 
suspended,  atid  the  Lords  Commissioners  of  the  Great  Seal 
were  invested  with  jurisdiction  to  determine  cases  of  ali- 
mony ;  and,  therefore,  it  becomes  difficult  to  ascertain  what 
branch  of  their  authority  the  Lords  Commissioners  were 
exercising  when  they  decreed  this  separate   allowance  ; 
whether,  as  Judges  of  the  spiritual  court,  they  had  given 
the  wife  alimony  as  incident  to  a  sentence  of  separation,  or, 
as  a  court  of  equity,  they  had  decreed  a  separate  mainte- 
nance upon  an  agreement  for  separation  between  the  par- 
ties ;  and  on  this  account  it  would  be  well  to  attend  to  the 
recommendation  of  Mr.  Justice  BuUer,  with  respect  to  this 
case,  viz.  not  to  cite  it  on  any  discussion  relative  to  the 
authority  of  the  Court  of  Chancery  on  the  subject  of  sepa- 
ration and  separate  maintenance.^     However,  the  decision 
of  Lord  Keeper  Finch,  (which  was  after  the  Restoration,)  as 
to  setting  aside  that  decree,  establidies  this  position,  that  if 

« 

V  Chan.  Cat.  250.    1  Chan.  Rep.       w  Fletdisr  v.  Fletcbert  %  Coz'e 
S«3.    Finch's  C.  C.  153.  Rep.  103. 
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« 

there  be  a  decree  upon  an  agreement  between  husband  and 
wife  for  separate  maintenance,  so  long  as  they  shall  live 
apart,  the  offer  of  the  husband,  by  his  bill,  to  cohabit  with 
her,  suspends  the  payment  of  that  allowance,  whether  the 
wife  consents  or  not. 

These  cases  prove,  that  if  the  agreement  between  hus^ 
band  and  wife^be  for  a  mere  temporary  separation,  his  offer 
of  cohabitation  is  a  bar  to  her  claim  of  the  separate  main- 
tenance  for  the  future.    But  if  the  agreement  be  for  a  per- 
manent separation  during  the  joint  lives  of  husband  and 
wife,  that  is,  until  both  of  them  shall  agree  to  come  toge- 
ther again,  and  that  he  shall  pay  her  a  separate  maintenance 
so  h>ng  as  this  separation  continues,  in  such  a  case  no  offer 
on  his  part  to  cohabit  will  prevent  her  claim  to  her  separate 
maintenance  from  being  enforced  by. the  Court.     In  Seeling^   Where  »- 
V.  Cramlty^'^  the  husband   offered   to  take  his  wife  back,  fj^™j^^. 
and  yet  the  Court  decreed  him  to  pay  a  sum  of  money,  nent  »pa- 
wbich  he  had  agreed  to  pay  his  wife  on  their  separation.    It  ^^fe  not 
does  not  appear  whether  the  agreement  was  for  a  permanent  J*"®^^*^ 
separation  or  not,  h\\i  the  nature  of  the  transaction  renders  rate  main- 
it  most  probable  that  the  separation  was  intended  to  be  per-  g^^^^tl^ 
manent.     The  case  was,  that  upon  a  quarrel  between  the  husband  to 
defendant  and  his  wife,  he  gave  a  note  to  her  father  (the  ^^  ^  ^' 
plaintiff  Seeling)  to  pay  him,  on  demand,  160/.,  the  portion 
he  had  received  with  his  wife  from  the  plaintiff,  he  indem* 
nifying  the  defendant  against  the  debts  of  the  wife,  and 
against  all  demands  for  her  maintenance.     The  wife  and 
her  child  went  to  live  with  the  plaintiff,  her  father,  and 
were  maintained  by  him.     The  bill  was  filed  by  the  father 
and  the  daughter,  praying  that  he  should  pay  over  the  1602. 
according  to  his  agreement,  or  else  that  he  should  settle 
16/.  per  annwn^  and  secure  certain  goods  that  were  part  of 
her  portion,  in  pursuance  of  articles  before  marriage,  and 
also  make  a  competent  provision  for  her  and  her  child,  and 
pay  the  father  what  had  been  expended  on  their  mainte- 
nance since  they  went  to  him.    The  defendant  now  offered 

z2Veni.386. 
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to  take  his  wife  home,  and  to  maintain  her  and  her  child, 
and  to  allow  the  plaintiff  for  the  time  past;  but  the  decree 
ordered,  <^  That  the  said  defendant  do  paj  the  160/.  to  the 
said  plaintiff^  Seeling,  (the  faiher,)  with  interest  from  the 
fihng  of  the  bill ;   and   upon  payment  of  the  same,  the 
plaintifT,  the  father,  is  at  his  chaise  to  give  security,  to  be  ap- 
.  proved  by  the  Master,  to  keep  the  plaintiff  £Uzabeth,  and 
her  ohild,  and  to  indemnify  the  defendant,  the  husband, 
against  any  charge  that  may  happen  to  him  by  his  wife  and 
child.''     Angiery.  AngierJ  was  nearly  of  the  same  nature, 
and  was  decided  a  few  years  afterwards  by  Lord  Chancellor 
Somers.     The  bill  was  filed  by  the  wife,  by  her  nctt  friend, 
against  the  defendant,  her  husband,  for  a  special  execution 
of*  articles,  whereby  the  defendant  was  to  allow  her  5S/. 
per  anman  separate  maintenance*     It  was  proved  in  the 
cause,  that  the  husband  behaved  very  cruelly  towards  his 
wife,  by  beating  her  several  times,  and  denying  her  oecessa* 
ries;  and  that  the  wife,  on  her  part,  was  of  a  most  perverse, 
jnorose,  and  malicious  temper.     That  she  libelled  her  hua- 
iband  in  the  spiritual  court  for  separation,  and  for  alimony  ; 
and  that  while  that  suit  was  depending,  the  defendant  enter* 
ed  into  the  articles  in  question  with  one  Abel,  in  behalf  of 
the  plaintiff,  whereby  the  defendant  agreed  to«liow  his  wife 
52t»  per  annum  separate  maintenance,  and  to  permit  her  to 
live  where  she  thought  fit,  without  any   molestation  or 
disturbance  from  him;  but  that  the  defendant,  being  de* 
sirous  to  have  his  wife  home  again,  and   to  come   to   a 
reconciliation  with  her,  had  withdrawn,  for  some  time,  the 
payment  of  this  allowance,  which  was  to  be  twenty  sbittings 
per  week.     And  the  prayer  of  the  bill  was  to  have  the 
arrears  from  the  time  past,  and  the  growing  rents  and  pay^ 
Oil^rofthe  ^^^^^^   during   the    time  of  their  separation.      For  the 
hnsband  to  defendant  it  was  ai^gued,  that  the  plaintiff  was  not  entitled 
does  not     to  the  assistance  of  diis  Court  for  carrying  these  articles 
s«re!^6^t  ^^^^  execution  ;  that  such  a  decree  would  amount  to  a  decree 
for  wpa-    for  separation,  which  was  properly  confined  to  the  eccJe* 
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siastical  court ;  that  altmooj  continued  no  longer  than  till  nta 
husbaud  and  wife  became  reconciledi  and  consented   to  nance/ 
cohabit;  butif  these  articles  were  decreed  to  be  executed,  ^h«re)^« 
.no  reconciliation  could  afterwards  set  them  aside  ;  that  was  in- 
the  wife  was  not  bound,  the  articles  being  signed  only  bj  b^^f^^a- 
Abel,  her  trustee,  and  not  by  her  ;  and  that  it  was  unrea-  neat. 
sonable  that  the  husband  should   be    bound  and  the  wife 
free.    On  the  part  of  the  wife,  it  was  urged,  (hat  the  articles 
ought  to  be  carried  into  execution  ;  that  they  were  intended 
to  supply  the  sentence  of  the  ecclesiastical  court,  and  to 
prevent  the  charge  and  trouble  of  a  solemn  litigation  there ; 
that  the  husband,  by  entering  into  them,  had  pronounced 
sentence  on  himself;  and  that  though  this  Court  could  not 
decree  alimony,  yet  that  it  might  decree  execution  of  articles 
according  to  the  parties'  own  agreement.     The  Lord  Chan- 
cellor was  of  this  opinion,  and  said,  that  to  decree  an  exe- 
cution of  these  articles  was  not  to  invade  the  jurisdiction  of 
the' spiritual  court;  that  the  intent  was  to  save  the  ex- 
pense of  a  sentence  in  that  Court.     That  if  these  articles 
could  not  be  decreed  here,  they .  would  be  of  no  force  any 
where,  not  at  common  law,  because  there  the  wife*  could 
not  sue,  nor  in  the  spiritual  court,  as  it  had  no  .power  to 
decree  performance  of  articles.     Besides,  that  this  was  not 
a  decree  of  alimony  or  of  separation  ;  for  that  the  parties 
might,  whenever  they  thought  fit,  come  together  again, 
and  then  the  articles  would  be  do  longer  binding.    This 
case  does  not  express  very  clearly  whether  the  agreement 
was  for  a  temporary  or  a  permanent  separation ;  but,  as 
the  case  of  JVhareaood  v.   Whorewood^  was    never   once 
cHed  by  the  counsel  for  the  defendant,    and  would  have 
been  a  case  in  point,  if  .the  separation  in  Angitr  v.  AngUr 
.had   been    temporary,'  the   presumption    is  that  it   was 
permanent.    In  Guih  v.  Gtil^Lord  Alvanley  decided,  yf^^ 
'that  where  the  agreement  was  for  a  permanent  separation,  Agree- 
that  is,  for  life,'  the  payment  of  the  separate  maintenance  pennanent 
must  be  enforced,  Uiougb  the  husband  should  offer  to  be  "^p^^ 

of 
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thesepa-  reconciled  and  to  cobabit.     The  bill  in  this  case  was  filed 

tenance  '  ^y  ^^^  ^'^^  ^X  ber  next  friend  against  her  husband,  pray- 

wUlbeen-  j^g  ^jjgjj  jm  account  might  be  taken  of  what  was  due  to  her 

though  in  respect  of  the  arrears  of  an  annuity  of  100/.,  agreed  to 

offer^to  CO-  ^^  P®'*^  *^  '^^^  ^T  ^^^  husband,  in  pursuance  of  a  deed  poll 
habit.  of  separation,  and  that  he  might  pay  the  same  to  her  use,  as 
well  as  the  growing  payments  thereof,  as  they  should  froin 
time  to  time  become  due.  The  facts  were,  that  the  hus- 
band  and  wife,  not  being  able  to  live  together,  in  consequence 
of  unhappy  difTerences  that  had  arisen  between  them,  bad 
agreed  to  live  apart  from  each  other  ;  and  accordingly,  on 
the  26th  October,  1786,  a  deed  poll  of  that  date  was  exe- 
cuted by  the  defendant,  stating  ^^  that  they  had  mutually 
agreed  and  consented  to  live  separate  and  apart  from  each 
other  from  that  day  ;  and  that  the  plaintiff  had  consented  to 
go  immediately  into  foreign  parts  beyond  the  seas,  and  had 
promised  not  to  molest  the  defendant  in  any  manner  what- 
soever^ and  not  to  return  into  these  kingdoms  without  his 
consent  in  writing  first  bad  and  obtained,  and  signed  by 
two  witnesses  ;  and  that  the  defendant  agreed  to  allow  to 
and  to  pay  the  plaintiff  or  her  assigns  ItX)/.  per  annimi,  for 
the  full  maintenance  of  herself  and  one  of  her  children, 
named  Henry,  during  her  natural  life,  and  as  long  as  they 
should  so  keep  separate  and  apart  from  each  other,  by  equal 
quarterly  payments  from  that  day  ;  and  in  case  she  should 
contract  any  debts  without  the  privity  and  consent  of  the 
defendant,  and  which  he  should  be  compelled  to  pay,  that 
then  the  agreement  should  be  void."  The  wife  went 
abroad  in  compliance  with  this  agreement,  and  the  husband 
continued  for  some  years  to  pay  her  the  allowance ;  but 
latterly  he  had  remitted  her  only  40/.  per  annum^  alleging  that 
he  had  become  insolvent,  and  was  unable  to  pay  more ;  bow» 
ever,  offering  to  relinquish  the  agreement,  and  to  take  home 
the  wife  and  her  child,  and  to  maintain  them  in  the  beat 
manner  that  he  was  able.  This  case  was  '  much  debated 
at  the  bar,  and  it  appears  from  his  Honour's  judgment  that 
two  questions    were  raised ;  first.  Where  the  agreement 


■■^r* 


roa  SBPARATION  AMD  SEPARATE  MAINTENANCE*  413 

was  for  a  temporarj  or  a  perpetual  separation  ?  and,  secondl  ji 
whether  equity  had  a  jurisdiction  to  enforce  such  a  con- 
tract ?  As  to  the  first  question,  his  Honour  said,  that  if 
it  did  not  amount  to  an  engagement,  upon  the  part  of  the 
husband,  to  permit  the  plaintiff  to  live  separate,  till  they 
mutually  agree  tp  cohabit  together,  the  bill  could  not  be 
sustained  :  because  he,  by  his  answer,  has  agreed  to  do 
so.  But  his  Honour  added,  that  the  true  construction  of 
the  deed  was  a  total  separation,  until  both  should  agree  to 
cohabit.  That  the  recital  in  the  deed  takes  no  notice  of 
any  future  cohabitation,  for  the  words  purport  to  be  a 
muhuil  agreement  to  live  separate  from  this  day,  and  that 
he  could  not  annex  any  other  meaning  to  them,  than  that 
of  a  perpetual  separation  from  each  other,  unless  both 
parties  should  jointly  wish  to  live  together  again.  As  to 
the  second  question,  namely,  whether  to  enforce  such  a 
contract  would  be  an  infringement  upon  the  jurisdiction  of 
the  spiritual  court,  his  Honour  said,  that  that  Court  (the 
spiritual)  cojild  only  judge  by  circumstances,  how  far  it  is 
warranted  to  pronounce  a  compulsory  sentence  against  the 
husband  or  wife,  but  that  with  respect  to  the  contract  itself  for 
a  separation,  it  cannot  have  any  right  to  pronoui.ce  sentence 
upon  the  agreement  itself,  or  to  take  into  consideration  the 
circumstances  on  which  it  may  be  founded.  That  in  such 
cases,  where  parties  have  been  unhappy,  and  it  has  been 
found  expedient  to  enter  into  such  a  deed  of  separation, 
it  was  neither  necessary  nor  fit  that  a  wife  should  proclaim 
to  the  public  every  circumstance  that  may  have  occasioned, 
it,  neither  was  it  necessary  fo^  this  Court  to  know  every 
particular  so  as  to  enforce  an  execution  of  it.  His  Honour 
added,  that  he  was  bound  by  the  cases  to  enforce  this 
agreement.  It  was  referred  to  the  Master  to  take  an 
account  of  what  was  due  for  the  arrears,  and  ordered  that 
the  same  should  be  paid,  together  with  the  growing  pay* 
ments,  to  the  plaintiff,  or  to  such  person  as  she  should  ap- 
point, and  that  the  defendant  should  pay  the  costs. 

But  though  the  offer  of  the  husband  to  maintain  and  co-  If  wife  co- 
habit with  his  wife  will  be  no  bar  to  a  suit  by  her  for  the  ^^^ 
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band  after  specific  ezecotion  of  bi8  agteesietit  to  paj  her  a  separate 

tion  of       maintenancey  where  the  separation  has  beea  agreed  to  be 

I  ^ment  f^f  yf^,  yet  if  the  wife  volunUrilj  cohabits  with  her  bus- 

I  tion  and     band  after  the  eiecution  of  the  arttcfeSf  this  act  puts  an 

\  malnto^     ^°^  ^^  ^^  Contract,  and  her  bill  for  the  perfomiance  of 

^  niLnce,it     them  will  be  dismissed.     This  was  so  decided  in  Fletcktr  v, 

enforaed.  ^  Fltichtt.^  The  original  bill  in  this  case  was  by,  Mrs.  Fletcher, 

by  her  next  friend,  against  her  husband,  praying  the  spe* 

cific  performance  of  an  agreement  entered  into  by  the  de« 

fendant  with  the  plaintiff  for  their  living  separate  from  each 

i  .  other,  and  for  an  allowance  or  separate  maintenance,  to  be 

-paid  by  the  defendant  for  the  benefit  of  the  plaintiff  during 
such  separation.  It  appeared,  that  on  some  disagreement 
between  Mr,  and  Mrs.  Fletcher,  it  was  proposed  that  they 
should  separate  ;  and  accordingly  articles,  were  drawn,  in 
which  it  was  agreed,  **  That  during  tlie  separation  that 
was  intended  to  take  place  between  plaintiff  and  defendant, 
he  would  pay  her  or  her  certain  attorney,  or  order,  the  sum 
of  1 10/.  per  annumj  at  four  quarterly  paymeiits,''  &c.  &c. 
There  was  also  a  covenant,  ^^  That  they  should  execute 
such  deed  or  instrument  as  should  be  thought  necessary  by 
the  attorney  of  Mrs.  Fletcher's  brother,  for  the  security  and 
full  execution  of  the  premises.^'  A  deed  was  afterwards  pre- 
pared for  the  purpose  of  carrying  this  agreement  into  exe- 
cution, and  was  tendered  to  the  defendant ;  but  he  refused 
to  execute  it,  on  which  the  original  bill  was  filed.  Mr. 
Fletcher  then  instituted  a  suit  in  the  ecclesiastical  court 
.  for  restitution  of  conjugal  rights,  in  which  a  sentence  was 
pronounced  in  his  favour.  ^  The  plaintiff  then  amended  her 
original  bill,  stating  this  fact,  and  insisting  that  the  defend- 
ant ought  to  be  restrained  from  such  a  proceeding  under 
the  circumstances  of  the  case  ;  but  it  formed  no  part  of  the 
prayer  of  the  bill.  Mr.  Fletcher  filed  a  cross  bill,  in  which 
he  prayed  that  the  articles  might  be  delivered  up  ;  and  by 
his  answer  to  the  original  bill,  and  by  his  cross  bill,  he 
insisted  that  the  agreement  was  for  a  temporary  separa- 
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tioD  onlj)  until  his  aSkirs  should  be  arranged  ;  that  what- 
ever might  be  the  effect  ^  the  agFceinent,  yet  it  was  alto* 
gether  waived  by  Mrs.  Fletcher  and  himself  agreeing,  subsc- 
qaenUy  to  the  memorandum,  to  live  togiether ;  and  that  he 
bad  been  and  still  was  desirous  of  their  living  together. 
This  case  was  heard  before  MN  Justice  Buller,  sitting  for 
the  Chancellor  ;    and  though  his  Lordship  was  of  opinion 
that  the#kgreement  was  for  a  separation  for  life,  yet  as  the 
parties  had  been  reconciled,  and  had  coliabited  with  per- 
fect harmony  for  seventeen  days  after  the  execution  of  the 
articles,  he  dismissed  the  original  bill,   and  decreed  the 
articles  to  be  delivered  up,  considering  that  the  reconcili- 
ation completely  did  away  tliQ  agreement.     So  in  Bateman  Where 
V.  Lady  Ross^^  which  ^as  heard  before  the  House  of  Lords,  ^^^^ 
on  an  appeal  from  the  Court  of  Chancery  in  Ireland,  it  ap«  house  of 
peared  that  Lady  Ross  had  lived  in  the  same  house  with  bandaftcr 
her  husband  after  the  separation  ;   and  Lords  Eldon  and  aepantion, 

And  lives 

Redesdale  held,  that  her  Ladyship  having  gone  there  for  thext  for 
the  purpose  of  protecting  her  property,  and  not  from  any  t|»«protec- 
spirtt  of  reconciliation,  it  was  no  bar  to  her  claim  to  her  property, 
separate  maintenance  ;   and  Lord  Eldon  said,    "  notwith-  JJ^°^^*^ 
standing  what  might  be  found  in  some  of  the  reports,  he  ation,she 
held. the  general  doctrine  to  be  clear,  that  a  reconciliation  barred.^  ^ 
after  a  separation  entirely  did  away  with  the  effects  of  it.'' 
Justice  Burrough  also  held,  that  an  agreement  for  a  separa*^ 
tion  and  a  separate  maintenance  was  put  an  end  to  by  the 
husband  and  wife  afterwards  sleeping  together  ;^  so  that 
these  cases  prove,  that  where  no  offer  has  been  made  by  the 
husband  to  cohabit  with  his  wife,  after  an  agreement  for  se- 
paration and  a  separate  maintenance,  he  will  be  obligejd  to 
perform  his  agreement  for  the  payment  of  the  maintenance, 
whether  the  separation  was  ijitended  to  be  temporary  or 
permanent ;  and  that  wh6re  the  agreement  is  for  a  tempo- 
itiry  separation,  the  offfer  of  the  husband  to  cohabit  with  his 
wife  puts  an  end  to  the  article  for  a  separate  maintenance, 
and  that  the  Court  will  not  enforce  them  ;   and  that  where 

c  1  Dow.  P.  C.  235.  a  Scbolfly  ?.  Goodmaa,  1  Car.  39. 
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the  separation  is  intended  to  be  for  life,  the  agreement  for 
a  separate  maintenance  will  be  specifically  performed,  not« 
withstanding  sach  an  offer ;  but  that  though  the  agreement 
should  be  for  a  permanent  separation,  yet  if  the  husband 
and  wife  afterwards  cohabit,  the  whole  agreement  becomes 
inefibctaal,  and  cannot  be  revived. 

Although  it  is  evident  that  to  decree  a  separate  mainte* 
nance  upon  an  agreement,  where  both  husband  land  wife 
concur  in  the  wish  of  living  separate,  is  not  to  establish  a 
separation  between  them,  because  while  they  both  refuse 
to  cohabit,  neither  the  Court  of  Chancery  nor  the  ecclesi- 
astical court  can  force  them  to  live  together ;  yet  where 
the  court  of  equity  enforces  the  payment  of  the  maintenance 
against  the  husband,  when  he  is  willing  and  offers  to  co- 
habit, it  must  be  admitted  that  such  a  decree,  under  such 
circumstances,  amounts  to  a  sentence  of  separation.  There 
is  indeed  the  authority  of  Lord  Hardwicke*  and  of  Mr. 
Justice  Buller^  for  saying  that  equity  has  such  a  jurisdic- 
tion upon  the  agreement  of  husband  and  wife,  and  Lord 
Alvanley  has  exercised  that  power ;'  however.  Lord  Eldon 
has  expressed  a  different  opinion,^  refusing  at  the  same 
time '  to  act  in  opposition  to  these  decisions.  The  juris- 
diction of  the  ecclesiastical  court  upon  the  subject  of 
separation,  certainly  throws  a  serious  difficulty  in  the  way 
of  a  similar  power  in  a  court  of  equity  ;  for  Mr.  Justice 
Buller  admits,  that  if  the  husband,  ailer  an  agreement  with 
his  wife  for  a  perpetual  separation,  sues  for  and  obtains  a 
sentence  for  restitution  of  conjugal  rights,  equity  will  not 
enjoin  him  from  such  a  proceeding ;  and  his  Lordship 
added,  that  he  did  not  know  of  any  instance  of  this  Court 
interfering  by  way  of  injunction  to  prevent  a  proceeding  of 
this  nature  in  the  ecclesiastical  court,  and  that  he  did  not 
feel  himself  prepared  to  make  such  an  instance  ;^  and  Lord 
Eldon  shows,  that  if  the  wife,  under  similar  circumstances, 

e  Head  v.  Head,  3  Atk.  547.  h  St.  John  v.  St.  John,  11  Vek 

f  Fletcher  v.  Fletcher,  2   Cox's  626. 
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sues  for  restitiition  of  conjugal  righto,  the  court  of  equity 
cannot  restrain  her^  because  it  is  impossible  to  say  that  thd 
wife  is  bound  in  any  degree  by  a  deed  of  this  sort: J  how 
then  can  the  court  of  equity  be  said  to  have  a  jurisdiction 
to  do  that  which,  the  ecclesiastical  court  may  undo  the 
moment  after  it  has  been  done  ?  However,  there  is  no  in* 
stance  where  the  Court  of  Chancery  has  decreed  a  sepa-* 
ration  in  express  terms,  upon  the  prayer  of  a  bill  framed  for 
that  purpose  alone :  it  always  has  produced  that  effect  by 
decreeing  the  separate  maintenance  which  the  husband  has 
agreed  to  pay  during  the  separation.  Indeed,  in  Wilkes  v« 
Wilkes^  S\T  Thom9i»  Clarke  dismissed  the  bill,  so  far  as  it 
sought  to  establish  an  agreement  for  a  separation,  though 
the  husband  and  wife  both  consented  in  court,  at  the  same 
time  that  he  decreed  upon  the  same  consent,  that  all  the 
other  parts  of  the  bill  might  be  carried  into  .execution. 

All  the  above  cases  are  instances  of  proceedings  at  the  A^ee- 
suit  of  the  wife  for  a  separate  maintenance,  which  her  bus*  ^|^\^^  ^ 
band  had  agreed  to  pay  her.     There  are  also  instances  Beparate 
where  the  agreement  was  by  the  wife  to  pay  her  husband  ai^to" 
a  separate    maintenance,  in  consideration  that  he  would  ^^sband 
permit  her  to  live  apart  from  him,  and  where  such  agree-  paratTon^ 
ment  has  been  deemed  valid.     The  first  case  is  that  of  Sir  ^^^' 
Cleave  More  v.  Ellis  and  others*^  >  There  it  appeared,  that 
Lady  More  had  abandoned  her  husband,  and  lived  in  a 
stateof  adultery  with  several  persons;  and  thatj  while  she 
was  so  living  apart  from  her  husband,  her  father  devised 
a  large  property  to  trustees  for  her  sole  and  separate  use. 
After  this  devise,  Sir  Cleave  met  her  in  a  coach,  and  took 
possession  of  her,  and  on  the  day  following    there  were 
articles  of  agreement  executed  by  Sir  Cleave  and  his  Lady ; 
the  substance  of  which  was,  that,  in  consideration  that  Sir 
Cleave  would  permit  her  to  live  separate  from  him,  she 
would  settle  on  him  for  his  life  300/.  per  annumy  and  alsb 
pay  him  the  sum  of  1000/.  out  of  her   separate  estate. 
There  was  a  bill  filed  by  Lady  More  for  the  purpose  of 

j  St.  John  V.  St.  John,  11  Ves.        k  2  Dick.  791. 
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Betting  aside  these  ertieles ,  and  a  crosi  biU  waa  also  filled 

bj     Sir  Cleave  to  earrj  them  into  execution*    And  an 

issue  was  sent  from  the  Court  of  Exchequer  to  try  whether 

the>  had  been  obtained  bj   duress,  but  no  question  was 

Agree-       made  as  to  their  validity.    The  next  case,  Brighton  v*  Clugh 

w^e^to      tTMin,™  is  of, much  more  modern  date,  and  very  'nearly  the 

pay  eepa-    game  in  circumstances.    The  bill  was  filed  by  the  husband 

ance  to       against  the  trustees,  in  articles  of  separation  between  him 

hoflband     ^nj  ^^g  ^|f«    fQj.  n^  gHDuity  bv  thoso  articles  covenanted 

so  lonff  ae  '  •'      ' 

he  811^       to  be  paid  to  him  out  of  the  property  of  the  wife,  which 

^^ttvtf  v%^av  v#% 

liTe  apart    ^^^  ^^^  assigned  to  them.    The  plaintiff  covenanted  in 

from  him,    the  articles  not  to  molest  his  wife,  nor  force  her  lo  cohabit 

with  him,  and  the  annuity  was  declared  to  be  payable 

while  he  should  leave  her  unmolested.     The  defence  set 

up  by  the  answer  was,  that  the  plaintiff  had  molested  hia 

wife,  by   which   he   had  forfeited  his  annuity.    And  the 

evidence  on  this  point  being  contradictory,  an  issue  was. 

directed  to  try,  whether  the  plaintiff  had  broken  his  cove* 

nant  by  molesting  his  wife,  or  not.     The  result  of  the  iaaoe 

is  not  mentioned,  but  it  is  evident  that  the  Court  would 

not  have  directed  the  fact  of  molestation  to  be  tried,  if  they 

considered  the  articles  to  be  invalid.    And  these  last  two 

cases  seem  to  be  liable  to  every  objection  which  has  beea 

made  to  agreements  between  husband  and  wife  for  separate 

maintenance,  when  a  separation  either  has  tdcen  place  or 

is  intended.     The  latter  differ  from  all  the  other  iostancea 

in  this  respect,  that,  in  these,  the  provision  moves  from  the 

wife  to  her  husband,  whereas,  in  the  former,  it  moves  from 

the  husband  to  his  ^ife.    And  these  examples  of  compacta 

are  of  the  very  worst  description  that  can  be  entered  into 

between  a  husband  and  hia  wife,  because  they  are  the  ap« 

plication,  by  a  married  woman,  of  her  own  sqiafate  eatate 

to  the  purchase  from  her  husband  of  an  exemption  fton 

the  duties  which  marriage  has  imposed  upon  her.    Indeed, 

it  is  scarcely  possible  to  imagine,  that  a  married  woman 

can  apply  her  separate  propertj  to  a  porpoae  move  danr 
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gerouft  to  tbe  well-being  of  society,  than  in  a  bargain  witb 
her  hatband  for  an  independence  from  that  state  in  which 
the  law  of  coverture  has  placed  her.    And,  perhaps,  Lord 
Tburiow  was  actuated  by  some  such  feeling  in  the  case  of 
Durand  v»  Durand^^  when  he  refused  to  interfere  in  an 
agreement  of  ibis  kind  between  husband  and  wife.     There, 
the  wife^  by  her  next  friend,  was  the  plaintiff,  aod  the  hus- 
band, and  two  trustees,  were  the  defendants.     The  bill 
stated,  that,  after  the  marriage  of  Mr*  and  Mrs.  Durand,  a 
sum  of  6050/.  3  ptr  ctnL  annuities,  was  transferred  by  the 
defendant  into  the  joint  names  of  Mrs.  Durand  and  two 
other  persons,  in  trust  for  her  separate  use  \  that,  an  agree- 
ment had  been  afterwards  entered  into  between  the  plain* 
tiff  and  her  husband,  that  they  should  live  separate  \  that 
the  6060/*  bank  annuities  should  be  sold,  and  that  out  of 
the  produce  1600/.:  should  be  paid  to  tbe  plaintiff,  and  the 
residue  to  herhasband;  that  the  trustees,  in  whose  names 
the  money  had  been  transferred  jointly,  with  the  plaintiff's, 
had  declined  to  do  any  act  in  respect  thereof  without  the 
indemnity  of  the  Court    The  prayer  of  the  bill  was,  that      Bill  by 
the  trustees  might  Join  with  the  plaintiff  in  the  sale  of  the  ^®  ^'^ 
annuities}  and  that,  out  of  the  produce  of  the  sale,  1500/.  of  an  &: 
might  be  paid  to  the  plaintiff,  and  tbe  remainder  i4  her  ^^er^ 
husband,  according  to  the  terms  of  the  agreement.     I'he  husband 
bqaband  admitted  the  facts  as  charged  by  the  bill ;  but  his  should  u^e 
Lordship,  fearing  that  it  might  h.tve  been  intended  to  settle  sepirate, 
this  money  upon  the  issue  of  the  marriage,  he  referred  it  a  mm  of 
to  the  Master  to  inquire  and  report  upon  what  trusts  this  JJ^'JJj^JjJ' 
money  had  been  transferred  into  the  names  of  the  trustees,  tion,  dli- 
The  Master  reported,  that  the  trusts  were  exactly  as  the  ^ 
bill  had  stated.     The  cause  coming  on  afterwards  for  fur- 
ther directions,  Mrs.  Durand  attended  in  court;  when  the 
Lord  Chancellor  told  her,  that,  according  to  the  report 
of  the  Master,  he  found  that  she  was  entitled  to  the  entire 
of  6060/.  to  her  own  separatji^  use,  and  asked  her  whether 
she  did  not  choose  to  have  what  she  was  entitled  to.    She 
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answered,  that  she  wished  to  have  1500/.,  part  of  it,  and 
that  the  rest  might  be  paid  to  Mr.  DtiraDd.  His  Lordship 
then  asked  why  she  chose  to  have  a  part  insteadj^of  the 
whole ;  to  which  she  said,  because  it  bad  been  so  agreed 
between  her  and  Mr.  Durand,  and  that  ^she  wished  to  give 
the  remainder  for  the  sake  of  living  separate*  Notwith** 
standing  this,  the  Lord  Chancellor  said,  he  oould  not  find 
himself  justified  in  interfering  in  anj  manner  in  a  business 
of  this  sort,  where  the  plaintiff  was  clearly 'entitled  to  have 
the  whole,  but  acceded  to  the  terms  of  giving  up  two  thirds 
for  the  sake  of  the  separation.  And  no  other  terms  being 
agreed  to  on  the  part  of  the  defendant,  the  husband,  his 
Lordship  dismissed  the  plaintiff's  bill. 

From  these  authorities  it  maj  be  inferred,  that'  it  is  com- 
petent at  tUs  day  to  a  htisband  arid  his  wife  to  enter  into  an 
agreement  through  the  medium  of  trustees,' that  they  shall 
thenceforth  cease  to  cohabit,  and  that  during  that!  separa- 
tion  he  shall  pay  to  her  an  allowance  for  her  support,  the 
due  dischai^e  of  which  both  courts  of  law  and  of  equity 
will  enforce ;  and,  also,  that  the  wife  may  covenant  to  pay  a 
portion  of  her  separate  property  to  her  husband,  on  the 
terms  of  His  suffering  her  to  live  apart  from  him  ;  bat  that 
neither  she  nor  her  husband  will  be  assisted  by  the  Court 
in  getting  the  possession  of  that  property,  with  a  view  to 
earry  this  agreement  into  effect,  if  that  agreement  beari  the 
^ppearanteof  inequality  or  unfairness. 
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CHAP.  V. 
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or  THE  BNrORCEMENT  OF  AN  AGREEMENT  BETWEEN  HUS- 
BAND AND  WIFE  FOR  A  SEPARATE  MAINTENANCE,  IN 
CONTEMPLATION  OF  A  FVTURE  SEPARATION. 

The  cases  in  the  preceding  chapter  prove,  that  a  contract 
between  husband  and  wife  for  a  separate  maintenance,  upon 
an  intended  immediate  iseparation,  have  been  considered 
valid  both  at  law  and  in  equity.      Itshall  be  now  shown.  Agree- 
that  an  agreement  of  the  same  kind,  entered  into  in  con-  separate 
templation  of  a  future  separation,  is  equally  Sustainable,  and  mainte- 
will  be  equally  recognised  in  oar  courts  of  justice.  contem- 

Agreements  to  pay  a  separate  maintenance,  in  the  event  ^^j^J'^ 
of  a  future  separation,  take  place  when  two  persons,  either  separatian, 
before  their  marriage,  and  in  contemplation  of  it,  or  after  ®"^'®^^' 
their  marriage,  enter  into  an  engagement,  generally  by 
deed,  and  with  a  third  person,  that  if  they  should  at  any 
future  period  disagree,  and  find  it  necessary  to  live  separate 
from  each  other,  that  then  the  husband  should  pay  to  the 
wife  a  certain  allowance  for  her  support,  at  stipulated 
periods.  It  will  naturally  be  supposed  (as  the  fact  really 
is)  that  the  instances  of  either  sort,  viz.  before  or  after  mar- 
riage, and  particularly  of  the  former,  are  not  very  numerous, 
for  that  stipulation  must  afford  a'bad  omen  of  future  happi- 
ness, which  guards  against  the  possible  occurrence  of  dis- 
agreements between  husband  and  wife,  and  that  too  in  an 
engagement  originating  in  the  supposed  Qy:istence  of  mutual 
attachment.  Indeed,  whether  such  a  contract  be  entered 
into  before  or  after  marriage,  it  most  surely  accomplishes  the 
event  for  which  it  means  to  provide,  as  it  gives  the  wife  an 
interest  in  disobedience,  and  renders  her  more  independent 
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by  her  miscondact,  than  by  the  most  strict  observance  of 

Agree-       bermarriage  duty.      It  is  therefofe  not  to  be  wondered  at, 

fore'marl    ^^^  ^^^  example  only  of  a  compact  liefore  marriage  of  so 

riage  for  a  mischievous  a  tendency  has  found  its  way  into  our  courts  of 

paration,    justice  ;   that  was  in  the  case  of  Hoare  v.  Hoartj^  where 

and  aepa.    jj^^s.  Hoare,  being  entitled  to  two  annuities  cf^  200/.  each, 

tenaaoe.      for  her  life,  intermarried  with  Bartholomew  Hoare,  previous 

to  which  a  deed  was  executed  by  her  and  her  intended 

husband,  by  which  the  two  annuities  were  assigned  to  two 

trustees,  their  executors,  and  in  trust  that  in  case  any 

separation  should  thereafter  take  effect  between  faosband 

and  wife,  by  the  desire,  or  at  the  instance  of  the  wife,  then 

.  the  trustees  should  permit  aiid  suffer  her  and  her  assigns 

to  take  and  receive  to  her  own  sole  and  separate  use,  one 

moiety  of  said  400/.  per  annum  during  such  separation, 

without  the  intermeddling  of  her  intended  husband,  and 

should  permit  and  suffer  him  and  his  assigns  to  take  and 

receive  to  his  own  sole  and  separate  use  the  other  moiety 

of  said  annuity  ;  and  in  case  any  separation  should  take 

place  at  the  instance,  or  by  the  means  of  the  said  intended 

husband,  then  the  said*  wife  and  her  assigns  should  have 

and  receive  the  w.hole  of  said  annuity  to  her  own  sole  and 

separate  use,  notwithstanding  her  coverture.     In  some  time 

after  the  marriage,  Mrs.  Hoare  filed  a  bill  in  the  Court  of 

Chancery  of  Ireland,  by  her  mother  and  next  friend,  against 

her  husband  and  the  trustees  in  the  deed  of  settlement, 

charging  him  with  many  outrageous  acts  of  cruelty  towards 

ber,  by  which  she  was  forced  to  live  separated  from  him, 

and  praying  that  he  might  be  restrained  by  injunction  from 

intermeddling  in  the  receipt  of  the  said  annuities,  and  that 

the  trustees  might  be  restrained  from  paying  any  part  of 

'  the  annuity  to  him  ;  and  that  he  mi^ht  be  decreed  to  pay 

over  to  her,  or  permit  her  to  receive,  the  whi^le  of  said 

annuity  ;  and  that  she  might  be  at  liberty  to  give  receipts 

for  the  same  in  her  own  name  ;  and  that  the  trustees  might 

pay  over  X,o  the  plaintiff  the  said  annui^,  or  sacb  part 
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thereof  ap  the  Court  should  direct,  pending  the  cause ;  and 
that  a  recj?iver  might  be  appointed.     The  defendant  denied 
the  chaiges  of  crueily«  and  alleged,  on  his  part,  that  bfa 
conduct  had  been  uniformly  tender  and  affectionate,  while 
she  had  been  groundlessiy  jealous,  violent,  and  abusive ;  and 
he  offered,  by  his  answer,  to  take  her  back,  and  treat  her  as 
his  wife.     Oti  hearing  the  cause  on  pleadings  and  proofs, 
the  Lord  Chancellor  (Lord  Gifford)  decreed  one  moiety 
of  the  annuity  to*  the  plaintiff,  until  she  and  the  defendant 
should  cohabit,  or  until  further  order  of  the  Courts  to  com- 
mence from  the  time  she  ceased  to  cohabit  with  the  defend* 
ant;  and  decreed  the  other  moiety  to  the  defendant,  and  the 
arrears  of  the  annuity  to  be  equally  divided  and  paid  re- 
spectively forthwith,  with  liberty  to  each  party  to  proceed 
in  the  ecclesiastical  court,  as  they  should  be  advised.    The 
plaintiff  appealed  from  this  decree  to  the  House  of  Lords, . 
alleging  that  the  entire  annuity  should  have  been  decreed 
to  hervas  the  separation  had  been  caused  by  her  husband's 
cruelty  towards  her.     It  was  also  contended  on  her  part, 
that  it  was  competent  to  an  intended  husband  to  abridge  or 
renounce  the  rights  which  the  law  gave  him  over  the  person  . 
and  property  of  bis  wife«     On  the  other  side  it  was  insisted 
on,  that  no  court,  either  of  law  or  equity,  is  competent  to 
decide  on  this  agreement  in  the  first  instance,  without  a 
previous  sentence  of  the  ecclesiastical  court,  or  an  lsgree« 
ment  of  both  parties,  in  writing,  to  separate  for  life ;  that 
the  agreement  in  this  case  was  not  only  ill^l,  but  immo- 
ral \  that,  according  to  f he  construction  put  upon  it,  the 
agreement  was  for  a  divorce,  and  not  for  a  marriage ;  be- 
sides that,  the  agreement  being  for  a  provision  during  sepa- 
ration, tbe  defendant  had,  by  a  judicial  offer  to  receive  the 
plaintiff,  and  treat  her  as  his  wife,  put  an  end  to  such  sepa- 
ration.   However,  the  Lords  varied  the  decree,  by  order- 
ing the  entire  annuity  to  be  paid  to  Mrs.  Hoare,  until  such 
time  as  she  and  her  husband  should  coluibit,  or  until  the  fur- 
ther order  of  the  Court  of  Chancery. 

T*his  is  the  only  instance  to  be  found  in  the  books,  of  an 
agreement  before  marriage,*  between  the  intended  husband 
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and  wife  for  a  separate  maintenance  for  her  after  marriage^ 
in  the  event  of  a  future  separation  between  thera.  And-^if 
ii  be  once  established,  that  an  agreement  after  marriage  for 
a  separate. maintenance  upon  a  prospective  separation  is 
yalid,  there  seems  to  be  no  reason  (as  Lord  Eldon  observes 
in  Si.  John  v.  St.  Johny^)  why  a  similar  covenant  should  not 
be  permitted  in  a  settlement  before  marriage.  Indeed,  such 
a  covenant  before  marriage  wpuld  have  this  advantage  over, 
one  after  it,  that  before  marriage  the  woman  has  a  power  of 
contracting,  which  she  loses  altogether  when  she  becomes  a 
wife. 
Agree-  The  cases  which  have  been  reported  on  the  subject  of 
JI^'J^  '  the  next  class,  viz.  of  agreements  after  marriage  for  a  pros^ 
riaf  e  for  a  pective  separation,  are  but  few.  Gawden  v.  Draper^  is  the 
pamtiom  ^^^ »  ^^  f^^^  were  these :  a  deed  of  separation  was  ex* 
and  0epa-  ecuted  between  husband  and  wife,  until  tbej,  by  writing 
tonanoe.  under  their  several  hands,  attested  by  two  witnesses,  should 
give  notice  to  each  other  that  they  would  again  cohabit,  in 
which  was  a  covenant  by  the  husband  for  a  maintenance  to 
the  wife  during  the  separation.  Covenant  was  brought  by 
the  trustee,  for  'a  quarter  of  the  maintenance  alleged  to  be 
due,  to  which  the  husband  pleaded,  that  since  the  execu* 
tionof  the  said  indenture,  and  before  the  commencement  of 
the  action,  another  indenture  had  been  made  between  the 
defendant  and  his  wife,  by  which  they  had  agreed  to  co- 
habit,, and  that  it  was  covenanted  by  the  plaintiff,  with  the. 
*  defendant,  that,  so  long  as  they  should  cohabit,  the  allow- 
ancCu  might  be  retained  by  the  defendant.  The  plaintiff 
replied,  that  they  did  not  cohabit  modo  etforma^  as  alleged 
in.the  plea,,  to  which  there  was  a  demurrer  and  iodgment 
fpr  the  plaintiff,  the  whole  Court  saying,  that  unless  the 
cohabitation  had  been  according  to  the  fir^t  indenture,  it 
was  no  bar,  for  that  the  last  deed  did  not  take  away  the 
effect  of  the  first;  that  a  latter  covenant  cannot  be  pleaded 
in  bar  of  a  former,  but  the  defendant  must  bring  his  action 
upon  the  last  indenture,  if  he  would  help  himself.     This 
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case  is  of  value  to  the  present  purpose  only  in  this  way, 
that  it  appears  by  the  plea  put  in,  that  an  agreement  had 
been  entered  into  between  the  defendant  and  hia  wife,  that 
the  allowance  for  which  the  action  was  brought  should  be 
retained  by  the  defendant,  while  they  cohabited ;  which  was, 
in  other  words,  that  in  the  event  of  a  future  separation,  the 
maintenance  should  be  paid ;  and  no  objection  on  that^ground 
was  taken  by  the  counsel  or  the  Court. 

The  modern  authorities  having  decided  that  agreements 
after  marriage  for  a  separate  maintenance  in  the  event  of  a 
future  separation  are  void,  if  the  separation  is  permitted  to 
depend  on  the  sole  will  of  the  wife,  it  becomes  necessary  to 
arrange  and  consider  the  cases  on  this  subject  under  two 
distinct  heads ;  first,  where  the  agreement  provides  that  the 
separation  must  take  place  with  the  approbation  of  the 
trustees  ;  secondly,  where  the  future  separation  is  left  to 
the  discretion  of  the  wife  alone.  Rodney  v.  Chambers^  be*  Agree- 
longs  to  the  first  class.  The  form  of  the  action  was  cove-  SpSiu^a 
nant;  and  the  declaration  stated,  that  on  the  18th  of  August,  with  the 
1798,  a  deed  was  executed  between  George  Chambers,  uonof^' 
(the  defendant,)  of  the  first  part ;  the  Honourable  Jane  *"*■*•••• 
Chambers,  his  wife,  of  the  second  part ;  George  Lord 
Rodney  and  J.  Rodney,  of  the  third  part ;  and  J.  Milbank, 
of  the  fourth  part  :  that  the  said  Jane  was  entitled  to  an 
annuity  of  300/.,  and  to  a  pension  of  100  per  annumj  granted 
to  her  by  the  Irish  parliament,  as  one  of  the  daughters  of 
Lord  Rodney  ;  that  divers  differences  had  lately  arisen 
between  the  defendant  and  his  wife,  the  said  Jane,  and  that 
the  defendant,  in  order  to  put  an  end  to  them,  and  to  in- 
duce his  wife  to  continue  to  live  with  him,  had  agreed  to 
treat  her  with  all  due  kindness  and  regard  ;  and  that  in 
pursuance  of  said  agreement,  the  said  George  and  Jane 
Chambers  had  assigned  to  the  plaintiffs  (the  trustees)  and 
their  executors,  &c.  the  said  annuity  and  pension,  and  all 
arrears  and  future  payments  thereof,  in  trust  as  to  the 
pension,  to  pay  the  same  to  the  said  Jane,  for  her  sole  and 
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separate  use,  whether  she  continued  to  live  with  her  bus- 
band  or  not ;  and  as  to  the  annuity  of  200/.,  in  trust  for  the 
purchase  of  such  wearing  apparel  and  other  necessaries,  as 
the  trustees,  the  plaintiffs,  and  John  MiJbapk  should  deem 
requisite  ;   and  upon  the  further  trusc,  that  in  case  any  se- 
paration should  take  place  between  the  defendant  and  the 
said  Jane,  zoiih  the  approbation  of  the  plaintiffs  and  of  John 
Milbank,  or  the  survivors,  &c.,  that  the  plaintiffs  should  pay 
the  whole  of  the  said  annuity  of  200/.  from  time  to  time,  as  the 
same  should  be  received  by  them,  for  the  benefit  of  tlie  said 
Jane, as  therein  before  was  directed,  touching  the  said  pen* 
3ion  of  100/.      There  was  also  a  covenant  on  the  part  of 
the  defendant,  that  if  any  future  differences  should  arise 
between  him  and  his  said  wife,  and  that  she  should  on  that 
account  find  it  necessary  to  live  separate  from  him,  he 
would  permit  her  to  leave  him,  and  at  all  times  thereafter 
to  live  separate  from  him,  when  she  should  think  proper. 
There  was  a  further  covenant,  that  in  case  the  said  annuity 
of  200/.  so  assigned  should,  at  any  time  cease  to  be  payablei 
that  the  said  defendant  would  pay  an  annuity  of  the  same 
amount  to  the  plaintiffs,  subject  to  the  same  trusts  as  the 
annuity.      There  was  an  averment  that  J.  Milbank  died  ; 
that  a  separation  afterwards  took  place  ;  that  the  annuity  of 
200/.  ceased  ;  and  that  three  quarters  of  the  annuity  had 
become  due  since  the  separation,  which  were  unpaid,  and 
that  the  defendant  refused,  &c.  &c.     There  were  two  pleas 
pat  in  to  this  declaration,  to  which  a  special  cause  of  de- 
murrer was  assigned  ;  but  it  is  not  necessary  to  state  either 
the  pleas  or  the  cause  of  demurrer,  as  the  counsel  for  the 
defendant  avowed  that  they  did  not  intend  to  support  the 
pleaS)  but  relied  solely  on  the  illegality  of  the  contract  aa 
aet  out  in  the  declaration.    The  plaintiffs,  in  support  of  the 
declaration,  allied,  that  a  covenant  providing  for  the  future 
aeparation  of  husband  and  wife  was  neither  ill^al  nor  im- 
moral, but  was  warranted  by  analogies  of  the  law.  and  by 
direct  authority ;  that  covenants,  where  separation  bad  takea 
place,  were  established  by  repeated  decisions,  and  that  cove- 
nants providing  for  the  future  separation  of  husband  and 
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wife  did  not  militate  more'strongly  against  the  policy  of  the 
law ;  both  must  stand  or  fall  together,  and  that  all  the  ar- 
guments which  could  be  urged  against  the  one  had  been 
urged  against  the  other^  and  were  overruled  above  a  cen- 
tury ago  ;  that  if  it  be  illegal  to  provide  for  the  possibility 
of  a  future  separation,  as  tending  to  facilitate  such  an  event, 
it  cannot  be  less  so,  to  abet  and  support  an  actual  separa- 
tion, and  thereby  impede  a  reunion  of  the  parties.     It  was 
itrged,  on  the  part  of  the  defendant,  that  in  none  of  the 
cases  cited  at  the  other  side,  was  there  any  provision  ex- 
pressly made  in  case  of  future  separation,  and  that,  there- 
fore, the  Court  would  not  be  inclined  to  extend  the  prin- 
ciple of  these  determinations  an  iota  further  than  they  are 
compelled  by  express  authority  to  do ;  that  it  is  contrary 
to  the  policy  of  the  law,  and  to  good  morals,  to  enter  into 
any  contract  which  has  a  direct   tendency  to  loosen  the 
bond  of  union  between  husband  and  wife ;    and  that  the 
same  objection,  in  some  degree,  applies  to  contracts  for  se- 
parate marotenance   even  after  an  actual  separation,  yet 
that  it  holds  in  a  stronger  degree  before  such  separation, 
inasmuch  as  it  is  of  more  evil  consequence  to  facilitate  the 
happening  of  a  mischief,  than  to  provide  for  it  after  it  has 
happened.      However,  the  Chief  Justice,  Lord  Ellenbor 
rough,  said,  that  the  question  appeared  to  have  been  laid  to 
rest  for  a  long  period  by  repeated  decisions,  and  the  uni- 
form practice  of  the  Courts;  that  if  it  were  a  new  question, 
whether  any  contract  could  by  law  be  made^  which  tended' 
to  facilitate  the  separation  of  husband  and  wife,  he  should 
have  thought  that  it  would  have  fallen  in  better  with  the 
general  policy  of  the  law  to  have  prohibited  any  such  con- 
tract ;  but  that  they  were  now  become  inveterate  in  the  law, 
and  that  the  present  could  not  be  rejected  without  saying, 
that  all    contracts   which   have   the   same    tendency  are 
vicious,  which  would  extend,  for  aught  his  Lordship  could 
see,  to  provisions  for  piomoney,  or  any  other  separate  pro- 
vision for  the  wife,  which  tends  to  render  her  independent 
of  the  support  and  protection  of  her  husband ;  and  that  it 
had  been  so  long  established,  and  by  so  many  decisions, 
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that  the  coarts  will  give  effect  'to  contracts  for  separate 
maintenance,  that  it  coold  not  now  be  called  in  question. 
His  Lordship  also  said,  that  he  thought  the  cases  of  J>lichol$ 
V.  Danvers^^  and  Oawden  v.  Draper/  governed  the  present 
cases.  However,  it  now  appears  in  Mr.  Raithby's  edition 
of  Vernon,  which  has  been  published  since  the  decision  of 
Rodney  v.  Chambers^  that  there  was  no  agreement  for  a 
future  separation  put  in  issue  in  the  pleadings  in  Nichols  ▼• 
Danversf  and  that  no  such  agreement  had  been  entered 
into.  This  case  is,  of  course,  no  authoritj  upon  the  present 
subject. 
OfdeedA      gi.  John  y.  St.  John^  is  Ihe  next  case  upon  the  sobject 

forsepare-  .  ^ 

tion  to      Of  covenants  for   a  separate  mamtenance,  upon  a  future 
wUh  ^c^  separation,  niih  the  consent  of  trustees*     In  this  case  it 
MDtof       appeared,  that  Lord  and  Lady  St.  John  having  lived  sepa- 
rate under  articles  of  separation,  a  reconciliation  took  place, 
upon  which  occasion  another  instrument  was  executed  bj 
them,  and  two  trustees,  in  which  it  was  provided,  that  Ladj 
St.  John  might,  at  any  future  time,  with  the  assent  of  the 
trustees^  or  the  survivor  of  them,  his -executors,  &c.,  sepa- 
rate  from  her  husband,  and  take  away  her  children,  and, 
upon  such  separation,  reviving  the  provisions  of  the  former 
articles.  The  bill  was  filed  by  Lord  St.  John,  after  a  second 
separation,  to  have  these  instruments  delivered  up.     The 
answers  were  referred  for  having  introduced  scandalous  and 
impertinent  matter;   and    the   Master  bavin*;  reported  in 
favour  of  them,  exceptious  were  taken  to  his  report,  in  dis- 
cussing which  the  legality  of   the   agreement   was  consi- 
dered.    It  was  contended  for  the  plaintiff,  that  husband 
and  wife  could  not  stipulate  that,  at  a  future  period,  they 
will  not  live  together ;  while,  on  the  other  hand,  it  was 
argued,  that  such  a  contract  was  dustamable,  and  that  the 
specific  execution  of  it  would  be  enforced  in  a  court  of 
equity.  •  Lord  Eldon  gave  his  opinion  very  much  at  length, 
expressing  strong  disapprobation  of  every  species  of  agree- 
ment between  husband  and  wife  for  a  separation,  and  a 

•  a  Ver.eri.  g  2yem.S7S.  note  1. 
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separate  tnaintenaDce,  and  pafticolarly  of  thai  kind  then  ib 
discussion  ;  bat  saying  at  the  same  time,  that  ^'  if  dicta  had 
followed  dicta,  and  decision  bad  followed  decision,  to  the 
extent  of  settling  the  law,  he  could  not^  upon  anj  doubt  of 
his  as  to  what  ought  originally  to  have  been  the  decision, 
shake  what  is  the  settled  law  upon  the  subject/'  His  Lord* 
shlp  also  added,  that  he  thought  it  better  that  the  case 
should  go  to  the  House  of  Lords,  than  that  the  law  should 
remain  in  its  present  state  upon  a  point  connected  witti  the 
yery  well-being  of  society.  However,  no  decision  has  since 
taken  place  on  the  case,  as  it  terminated  soon  after  in  a 

compromise* 

Such  are  the  authorities  on  the  subject  of  deeds  for  a 
separate  maintenance  in  the  event  of  a  separation,  to  take 
place  at  a  future  time,  with  the  approbation  of  third  per- 
sons ;  and  although  it  cannot  be  attempted  to  justify  these 
provisions  made  with  a  view  to  a  future  separation,  yet  it 
must  be  admitted,  that  the  agreements  in  Rodney  v.  CAam* 
bo'Sf  and  SL  John  v.  St»  John^  were  the  least  objectionable 
of  their  kind.  For  in  both  cases  a  separation  had  actually 
taken  place  previous  to  the  execution  of  the  deeds  which 
were  ttie  subjects  of  discussion,  and  these  instruments  were 
prepared  for  the  very  purpose  of  bringing  husband  and  wife 
together  again.  And  one  of  the  inducements  held  out  to 
the  wives  for  reconciliation  was,  that  if  the  husbands  should 
renew  the  ill-treatment  for  which  their  wives  had  before 
parted  from  them,  and  should  thereby  render  it  necessary 
for  them  again  to  separate,  that  then  they  should  be  per- 
mitted to  live  apart,  and  that  their  husbands  should  pay 
them  a  separate  maintenance  during  that  separation.  These 
inatraments  have  a  tendency  rather  to  reconcile  than  to 
separate  husband  and  wife,  and  the  more  so,  as  the  future 
separation  could  not  take  place  capriciously  and  without 
good  cause,  but  was  to  be  approved  of  by  third,  persons  ; 
intending  thereby,  as  Mr.  Justice  Lawrence  observed  in 
Modnej/  y«  Chambtrsj^  instead  of  having  recourse  to  the 
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ecclesiastical  court  for  alimoBj,  to  create  a  domestic  tribooal 
to  consider  whether  they  should  live  separately  from  their 
husbands,  and  have  separate  maintenance*    These  are  cir« 
cumstances    which   render    the    above   cases   essentially 
different  from  Hoare  y.  Hoare^  where  the  deed  was  before 
marriage,  and  make  them  much  less  liable  to  objecticfti 
than  any  instance  of  an  agreement  of  the  same  kind  entered 
into  after  marriage  and  during  cohabitation,  and  where 
there  had  not  been  any  previous  separation  or  disagree* 
ment. 
Deeds  for       In  the  above  case  of  Lord  Rodney  v.  Chambers^  the  Court 
^^^^^^  only  decided,  ^'  That  a  covenant  for  separation  and  separate 
F^  »t      maintenance,  with  the  consent  of  trustees .  was  good ;  not  that 
wm  of  the  i^  covenant  was  good  generally,  that  a  wife  might  separate 
i^,not     herself  from  her  husband  whenever  she  pleased  ;   for  that, 
as  Mr.  Justice  Lawrence  observed  in  ChambersY.  Caulfieldj  ^ 
would  be  to  make  a  husband  tenant  at  will  to  the  wife  of 
his  marital  rights."      And  accordingly  it  has  been  since 
decided,  on  a  writ  of  error  to  the  exchequer  chamber,  that 
if  the  covenant  be  for  a  separate  maintenance,  upon  a  sopa* 
ration  at  the  sole  will  of  the  wife,  it  will  not  be  valid.     This 
was  the  decision  in  Durant  v.  Titley,^  where  in  a  deed  of 
separation  between  husband  and  wife,  (reciting  subsistii^ 
differences,)  he  ^covenanted  with  a  trustee  to  pay  him  aa 
annuity  of  500/.  duHng  the  joint  lives  of  himself  and  his 
wife,  in  case  she  should  live  separate  and  apart  from  her 
husband,  and  should  take  one  of  her  children  by  her  said 
husband  to  live  with  her.      The  husband  pleaded  to  a 
declaration  on  this  covenant,  that  after  the  making  of  the 
said  indenture  his  said  wife  cohabited  with  him  for  seven 
years,  and  that  afterwards,  without  his  consent,  and  against 
his  will,  she  quitted  and  left  him,  and  ceased  to  cohabit  with 
him  ;  and  to  this  plea  the  plaintiff  demurred.      The  Court 
of  Exchequer  gave  judgment  for  the  plaintiff,  and  the 
defendant  brought  a  writ  of  error  ;  and  one  of  the  grounds 
on  which  it  was  contended  that  the  action  could  not  be  sup- 
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ported  was,  that  the  deed  being  made  in  contemplation  of  a 
future  separation  of  a  husband  and  wife,  at  the  pleasure  of 
the  tot/e,  it  was  contrary  to  the  policy  of  marriage,  and  void 
in  law.  The  court  of  errors  reversed  the  judgment,  as  it 
appears,  on  the  ground  that  the  separation  was  to  take  place 
at  the  pleasure  of  the  wife  ;  for  Chief  Justice  Abbott,  after- 
wards speaking  of  this  case  in  Jee  v.  TTiurlom^^  said,  *^  It 
was  a  case  by  itself,  and  distinguishable  from  all  that  pre- 
ceded it.  The  ground  of  the  opinion  given  by  my  Lord 
Chief  Justice  Dallas  and  myself  there,  was,  that  the  agree- 
ment was  for  a  future  separation,  to  be  adopted  at  the  sole 
pleasure  of  the  wife,  the  parties  being,  at  the  time  of 
making  the  agreement,  living  together  and  in  amity.'' 

The  result  of  the  above  decisions  seems  to  be,  that  there 
may  be  a  vaKd  agreement  before  or  after  marriage  between 
husband  and  wife  for  a  separate  maintenance,  in  the  event 
of  a  future  separation,  .provided  the  separation  is  to  take 
place  with  the  consent  of  third  persons.  But  that  if  the 
separation  is  to  take  place  solely  at  the  pleasure  of  the  wife, 
Mich  contract  will  be  void. 
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OF  THE  ErFBCT  OF  ARTICLES  OF  SEPA^ATIOK  UPON  THE 
RIGHTS  OF  THE  HUSBAND  OVER  THE  PERSON  OF  HIS 
WIFE. 
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As  agreements  for.  separation  between  husband  and  wife 
generally  contain  a  provision,  not  only  for  the  payment  of 
a  separate  maintenance  to  the  wife,  but  also  that  it  shall  be 
lawful  for  her  to  live  separately' and  apart  from  the  hot* 
band,  wholly  freed  and  discharged  from  all  government  and 
restraint,  as  if  she  were  sole;  it  is  evident,  that  he  may 
violate  this  latter  part  of  the  engagement  by  a  forcible  poi« 
sessionofher  person,  as  he  may  the  former  by  not  paying 
the  stipulated  allowance.  And,  accordingly,  the  law  has 
provided  a  remedy  for  this  breach  of  contract,  by  restoring 
the  wife  to  her  liberty  whenever  it  has  been  invaded. 
However,  it  cannot  fail  to  appear  strange,  that,  although 
the  jurisdiction  of  our  courts  of  justice  to  entertain  a  suit 
for  the  enforcement  of  a  contract  between  husband  and 
wife,  for  the  payment  of  a  separate  maintenance,  has  been 
frequently  questioned,  on  the  ground  that  it  facilitates  and 
encourages  separation  between  them  ;  yet  there  does  not 
seem  to  have  been  the  slightest  hesitation. to  recognise  and 
enforce  that  part  of  the  contract  which  baiigains  for  the 
wife^s  freedom  from  the  marital  authority.  There  are 
many  cases  decided  at  law  by  some  of  our  ablest  lawyers^ 
which  have  gone  the  length,  never  yet  required  of  a  court 
of  equity  ;  namely,  of  separating  the  wife  from  the  husband, 
where  he  has  violated  his  engagement  that  she  should  live 
apart  from  him,  by  seizing  on  her  person,  and  insisting  on 
her  cohabiting  with  him.  The  cases  which  have  been  de- 
cided with  respect  to  separate  maintenance  affect  the  juris- 
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diction  of  the  Ecclesiastical  Court  only  incidentally  by  giv-  ^^®  ^P*- 
ing  facility  to  separation,  and  rendering  reconciliation  diffi* 
cult ;  but  the  law  has  interfered  much  more  directly  and 
unequivocally  with  the  authority  of  the  Spiritual  Court  in 
these  cases,  where  it  actually  takes  the  wife  from  her  bus- 
band,  when  he  has  seized  her,  and  detains  her  against  her 
willy  in  violation  of  his  agreement  that  she  should  live  apart 
fronl  him.  It  is  not,  however,  to  be  understood,  that  a  court 
of  law  would  interpose  in  this  way  under  such  circumstances, 
if  the  husband  had  sued  for,  and  obtained  a  decree  for  resti* 
tution  of  conjugal  rights  in  the  Ecclesiastical  Court ;  on  the 
contrary,  it  is  presumed  it  would  follow  the  example  of  a 
court  of  equity,  and  decline  to  interfere. 

lAster^s  case^  is  the  first  instance  to  be  met  with  in  the 
books,  of  a  wife  having  been  taken  from  the  custody  of  her 
husband  by  a  court  of  law,  in  pursuance  of  his  agreement 
with  her  that  she  should  live  apart  from  him.  There, 
Mr.  Lister,  who  had  married  Lady  Rawlinson,  a  widow, 
covenanted,  by  a  writing  duly  eicecuted,  to  allow  her  a 
certain  sum  for  every  year,  and  that  she  might  live  sepa- 
rately from  him,  to  which  she  agreed.  They,  accordingly, 
lived  separately,  but  Lister,  pretending  to  be  reconciled, 
she  refused ;  on  which,  he,  with  another  person,  forced 
her  into  a  coach,  as  she  was  coming  from  church  on  a 
Sunday,  and  carried  her  into  the  Mint,  and  kept  her  in 
strict  confinement.  She  was  brought  up  by  habeas  corpus, 
and  her  husband  moved,  tliat  the  Court  would  not  interfere 
between  the  husband  and  the  wife;  but  the  Court  said, 
"  An  agreement  between  husband  and  wife  to  live  separate, 
and  that  she  shall  have  a  separate  maintenance,  shall  bind 
them  both  until  they  both  agree  to  cohabit  again ;  and  if 
the  wife  be  willing  to  return  to  her  husband,  no  court  will 
interfere  or  obstruct  her.  But,  as  to  the  coercive  power 
which  the  husband  has  over  his  wife,  it  is  not  a  power  to 
confine  her ;  /or,  by  the  law  of  England,  she  is  entitled  to 
all  reasonable  liberty,  if  her  behaviour  be  not  very  bad,  andy 
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therefore,  she  shall  now  be  set  at  liberty,  if  it  is  her  plea- 
sure to  be  ;^'  and  she  was,  accordingly,  discharged  out  of 
the  custody  of  her  husband.  The  King  v.  Mead^  was 
decided  to  the  same  eflfect  thirty-seven  years  after  Lister's 
case,  and  the  law  does  not  seem  to  have  been  shaken  in 
that  interval  of  time.  Here,  a  habeas  corpus  issued  in  the 
vacation,  at  the  instance  of  the  husband,  John  Wilkes^ 
esquire,  to  bring  up  the  body  of  Mary  Wilkes,  his  wife, 
and  the  daughter  of  Mary  Mead,  before  Mr.  Justice  Den- 
nison.  Mrs.  Mead  now  brought  her  into  Court.  The 
substance  of  the  return  to  the  writ  was,  ^^  That  her  hus- 
band (having  used  her  very  ill)  consented  to  her  living  alone, 
in  consideration  of  a  great  sum,  which  she  had  given  to  him 
out  of  her  separate  estate,  and  executed  articles  of  separa- 
tion, and  covenanted,  under  a  large  penalty,  never  to  dis- 
turb her,  or  any  person  with  whom  she  should  live.  That 
she  lived  with  her  mother,  at  her  own  earnest  desire,  add 
that  this  writ  of  habeas  corpus  was  taken  out  with  a  view 
of  seizing  her  by  force,  or  some  other  bad  purpose.  The 
Court  held  this  agreement  to  be  a  formal  renunciation  by 
the  husband  of  his  marital  right  to  seize  her,  or  force  her 
back  to  live  with  him.''  And  their  Lordships  added,  that 
any  attempt  of  the  husband  to  seize  her  by  force  and  vio- 
lence, would  be  a  breach  of  the  peace.  They  also  de- 
clared, that  any  attempt  made  by  the  husband  to  molest 
her  in  her  present  return  from  Westminster  Hall,  woold 
be  a  contempt  of  the  Court.  And  they  told  the  lady,  that 
she  was  at  full  liberty  to  go  where,  aixd  to  whom  she  pleased. 
Lord  Kenyon  was  of  the  same  opinion  afterward^,  in  the 
case  of  The  King  v.  Edgar^^  where  a  habeas  corpus  bad 
issued,  directed  to  Alexander  Edgar  and  his  three  aoQSy 
commanding  them  to  produce  the  body  of  Anne  Edgar, 
the  wife  of  the  said  Alexander ;  in  compliance  with  which 
they  brought  her  into  Court.  Mr.  Erskine  read  an  affi. 
davit  made  on  the  part  of  Mrs.  Edgar,  stating,  that  her 
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father  left  his  propertj  in  trust  for  her,  not  having  any 
confidence  in  her  husband,  who  treated  her  with  great 
severity.  That  articles  of  separation  were  agreed  upon,  and 
in  consideration  of  3000/.  he  was  to  resign  all  claino  to  her 
property.  That  he  afterwards  got  possession  of  her,  and  kept 
her  confined,  alleging  that  she  was  a  lunatic.  On  the  part 
of  the  husband,  it  was  admitted,  that  the  articles  had  been 
agreed  upon,  but  that  there  were  other  articles  to  be  exe- 
cuted, which  never  were  executed,  namely,  an  engagement 
to  [ree  him  from  all  such  debts  as  she  should  contract. 
Lord  Kenyon  said,  that,  unless  she  had  done  something 
notoriously  to  destroy  the  articles,  it  was  settled,  that  the 
husband  had  renounced  all  right  to  the  wife.  And,  in 
answer  to  a  proposal  made  by  Mr.  Bearcrofl,  who  was 
counsel  for  Mr.  Edgar,  that  she  should  be  removed  into  the 
hands  of  some  third  person,  his  Lordship  said,  ^' We  can- 
not put  her  into  custody  :  the  husband  has  no  claim  after 
the  articles  of  separation.^'  To  which  Mr.  Bearcroft  replied, 
'^  I  agree  to  that ;  but,  when  our  affidavits  are  read,  it  will 
appear  that  there  are  no  articles.^'  But  Lord  Kenyon 
asked  the  lady  if  there  was  any  place  she  wished  to  go  to  ? 
She  answered,  that  there  was  no  particular  place  ;  but,  if 
the  Court  pleased,  she  would  go  into  any  genteel  lodging, 
under  the  care  of  any  servant  their  Lordships  might  think 
proper  to  appoint.  To  which  his  Lordship  replied,  **  You 
are  now  a  free  woman,  you  may  go  where  you  please ;  andy 
if  you  are  apprehensive  of  any  violence,  you  shall  have  an 
officer  of  the  Court  to  protect  you.''  And  Mr.  Justice 
Bttiler  expressed  himself  to  be  strongly  inclined  to  the 
same  opinion  in  the  case  of  The  King  v.  James  Winton^^ 
where  the  question  was,  whether  the  return  to  a  writ  of 
habeas  corpus  directed  to  the  defendant  to  bring  up  the 
body  of  Margaret  Greygoose  was  regular  or  not  ?  and,  in 
support  of  the  rule  for  an  attachment  against  the  defendant, 
J.  Greygoose  made  an  affidavit,  in  which  he  stated,  that  his 
wife  had  been  seduced  from  him,  in  June,  1 790,  by  the 
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defendant ;  that  she  lived  with  him  for  two  years,  and  had 
retarned  to  her  husband'in  the  month  of  May  preceding; 
that,  in  about  three  days  afterwards,  she  returned  to  the 
defendant,  in  consequence  of  a  letter  from  him,  in  which 
he  threatened  to  expose  her  conduct  if  she  did  not  return ; 
that  deponent  believed  that  he  detained  her  by  threats ; 
that  she  was  now  living  in  a  state  of  adultery  with  hiro, 
but  that  she  was  desirous   of  returning  to  her  husband* 
The  counsel  for  the  defendant  not  only  endeavoured  to 
sustain  the  return  as  being  regular,  but  insisted,  that  the 
writ  should  not  have  issued,  as  the  prosecutor,  the  fau8« 
band,  having  entered  into  articles  of  separation  with  hit  wi/e^ 
had  now  no  control  over  her.     And  Justice  Buller,  Lord 
Kenyon  being  absent,  having  held  the  return  to  be  irre- 
gular,  said,  ''  If  this  case  turn  out  to  be  like  that  in  Bur- 
row,^ I  am  strongly  inclined  to  think,  that  this  would  be 
an  answer  to  the  writ ;  but  this  is  not  at  present  made  out ; 
and  if  the  affidavit  on  the  part  of  the  prof^ecntion  be  true, 
that  the  wife  is  desirous  of  returning  to  her  husband,  and 
is  prevented  by  fear,  or  by  the  threats  of  the  defendant, 
this  case  is  distinguishable  from  that  cited.^'     Here  we  find 
the  authority  of  Mr.  Justice  Buller  added  to  that  of  Lord 
Kenyon,  as  to  the  effect  to  be  produced  by  an  article  for 
separation  upon  the  rights  of  the  husband  over  the  person 
of  his  wife*     And  if  these  cases  be  law,  (which  has  been 
seriously  doubted  by  the    very  highest    authority,')    they 
would  prove,  that  a  husband  may,  with  the  consent  of  hia 
wife,  devest  himself,  without  the  power  of  reassumption,  of 
all  power  over  her  person  and  her  actions,  for  the  uni- 
form   language    of  the  judges  who   decided    them  was, 
that  the  agreement   was  a    renunciation   of  the  martial 
right.      It    must    be    confessed,  that  such  opinions   are 
contrary  to  the  strict  notions  of  the  common  law  on  the 
rights  of  marriage ;    for  that  law  considers  marriage  as 
indissoluble,  and    its   rights    unalienable,  except   by   the 
authority  of  the  Legislature,  or  by  the  sentence  of  the 

f  MaiT  Maad'g  case.  Bur.  542. 
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Eccleeiastical  Court,  the  former  jtfrisdiction  alone  having 
the  power  of  dissolving  marriage,  and  the  authoritj  of  the 
latter  extending  no  farther  than  to  a  divorce  a  mensd  et 
ihoro*     But  the  cases  cited  seem  to  give  to  husband  and 
wife  the  power  of  pronouncinga  sentence  of  divorce  between 
themselves,  and  to  confer  upon  the  courts  of  law  a  jurisdic- 
tion to  enforce  the  execution  of  that  sentence.     I^  has  also 
been  held  to  be  a  necessary  consequence  of  such  separation 
by  consent,  that  the  husband,  by  the  means  of  it,  divests 
himself  of  his  right  to  bring  an  action  for  criminal  conversa- 
tion had  with  his  wife  subsequent  to  the  separation.     This     ContnMt 
doctrine  was  first  laid  down  and  acted  on  by  Lord  Kenyon  tUL'be!'*" 
at  Nisi  Prius,  in  the  case  of  Weedon  v.  Timbrel^  and  after-  iweenhw- 
wards  approved  of  by  the  Court  of  King's  Bench.^    His  yg^^  ^. 
Lordship  nonsuited  the  plaintiff,  on  the  ground  that  the  loss  "^ysliv*- 
of  the  comfort  and  society  of  the  wife  being  the  gist  of  rigfatto 
that   form   of  action,  the    husband,  who  had  voluntarily  ™^2^^ 
agreed  with  his  wife  that  he  and  she  should  live  apart  from  forcrimi- 
each  other,  had  no  claim  for  compensation  in  damages.  yer8atk>ii« 
And  on  a  motion  for  a  new  trial,  the  Court  above  agreed 
with  his  Lordship  in  the  principle  that  the  loss  of  comfort 
was  the  foundation  of  such  a  Bui|,  and  that  where  the  hus- 
band has  separated  himself  from  his  wife,  he  cannot  be 
said  to  have  lost  the  society  which  he  had  before  renounced, 
and  thei'efore  not  to  have  sustained  the  injury  which  he 
had  imputed  to  the  defendant.      Indeed,  so  long  as  it  con- 
tinues to  be  law,  that  a  husband  who  has  by  agreement 
separated  himself  from  his  wife,  has  abandoned,  his  marital 
rights  over  her,  and  cannot  reclaim  her  without  her  con- 
sent^ so  long,  it  must  necessarily  follow,  that  he  cannot 
maintain  an  action  for  criminal  conversation  had  with  her   . 
subsequent  to  such  separation.     The  authority  of  this  case 
was  afterwards  questioned  in  Chambers  v.  Caulfield^^  but 
does  not  seem  to  have  been  weakened  by  any  of  the  ai^gu- 
ments  employed  against  it.      In  that  case,  there  was  a 
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Terdiet  for  2000/.  damages  against  the  defeodaot  for  adulteiy 
with  the  plaintiflPe  wifo,  who  bad  been  separated  firom  her 
hosband,  hy  their  mutual  agreement  in  writing,  for  some 
time ;  and  on  a  motion  to  set  aside  the  yerdict,  it  was  relied 
on  for  the  defendant,  on  the  authority  of  Wtedtm  v,  71ms- 
bftl}  that  there  being  a  deed  of  separation  between  plaintiff 
and  his  i|ife,  and  they  living  separately,  he  bad  no  ground 
for  sustaining  his  action*  It  was  objected  to  Weedon  y. 
Timbrelj  on  the  part  of  the  plaintiff,  tiiat  it  was  not  founded 
upon  any  former  precedent  in  the  law  ;  that  all  the  prin- 
ciples^ of  morality  and  of  public  policy  were  against  it; 
that  the  foundation  and  continuance  of  society  depended  on 
the  good  conduct  of  the  marriage  state,  and  on  the  govern- 
ment of  the  husband  ;  and  that  the  loss  of  the  comfort, 
society,  and  assistance  of  the  wife,  at  the  time,  cannot  be 
the  gist  of  this  action,  for  then,  though  the  adultery  were 
before  the  separation,  yet,  if  it  were  not  known  to  the  hua- 
band  till  afterwards,  he  could  not  maintain  thim  action. 
But  Lord  Ellenborough,  in  delivering  the  opinion  of  the 
Court,  said,  ^'  That  it  was  unnecessary  U>  say  any  thing  more 
-respecting  \be  deed  of  separation  between  Mr.  and  Mrf* 
Chambers,  except  this,  that  it  seemed  not  to  have  meant  to 
provide  for  any  separation,  but  such  separation  as  should 
take  place  with  the  approbation  of  the  trustees*  That  it 
could  not,  according  to  its  true  construction,  be  faolden  to 
have  provided  for  any  separation  without  tlie  consent  of 
the  trustees,  and  that  the  Court  thought  that  the  conse- 
quence was,  that  if  Mrs.  Chambers  left  her  husband  with- 
out the  approbation  of  the  trustees,  (and  that  upon  the 
evidence  before  them,  she  must  be  taken  so  to  have  done,) 
then  she  was  not  at  the  time  of  the  criminal  intercourse 
living  separate  from  him  with  his  consent,  and  of  course 
the  event  and  situation  provided  for  in  the  deed  bad  not 
happened,  and  that  in  that  view  of  the  case,  there  could  be 
no  question  but  that  the  plaintiff's  right  to  recover  was  not 
affected  by  the  deed  ;  and  that  even  if  she  had  left  her 
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husbaod  with  such  approbatioD,  still,  that  he  had  not,  in  this 
case,  (as  the  husband  was  held  to  have  done  in  Weedon  v. 
Timbrel^)  given  up  all  claim  to  be  derived  from  her  comfort, 
societj,  and  assistance.  That  the  consequence  was,  that 
the  case  of  Wetdon  v.  7im6re/,""  allowing  it  the  fullest  effect 
according  to  the  term^,  coald  not  be  considered  as  an  au- 
thority against  the  plaintiff  in  the  present  action.^' 

When  Lord  Eldon  said,  in  the  above  case,  that  the  hus- 
band had  not  given  up  all  claim  to  his  wife,  his  Lordship  al- 
luded to  one  of  the  covenants  in  the  deed,  by  which  it  was 
agreed,  that  the  wife  "  should  educate  some  of  the  chil- 
dren, and  have  a  liberty  of  attending  others  of  them  at  their 
father's  house,  when  they  should  be  so  ill  as  to  require  a 
mother's  attention ;''  which  he  considered  to  leave  such  an 
interest  in  the  wife  to  the  husband,  notwithstanding  thetr 
agreement  to  live  separate,  as  to  give  him  a  right  of  action 
for  the  loss  of  it. 
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CHAPTER  L 

OF  THE  EQ,\JIT1ES  ARISING  FROM  THE  PROPERTY  OF  THE 

WIFE. 

Protect!^       It  has  been  seen,  in  a  former  part  of  this  Essay,  that 

to  married  equity  SO  far  modifies  the  maxim  of  law  by  which  the  per- 

^^  foSdto  ■^°*'  property  of  the  wife,  and  the  rents  and  profits  of  her 

their  aepa-  real  estate,  during  her  life,  become  vested  in  her  husband, 

pertyT^     that  if  such  property  be  transferred  to  her  by  deed,  or  wilii 

or  in  any  other  way,  and  the  gift  appears  to  have  been 

^       intended  for  her  separate  use,  free   from   her   husband's 

control,  the  intent  of  the  gift  will  be  upheld,  and  the  wife 

be  protected  in  the  use  and  disposition  of  it  against  bis 

legal  claim.    And  this  interposition  of  equity  in  fevour  of 

married  women  is  not  confined  to  the  protection  of  their 

separate  property ;  this  Court  extends  its  care  in  the  defence 

of  their  interests  still  farther,  for  there  are  other  occasional 

afforded  by  the  wife's  title  to  property,  of  which  the  Court 

avails  itself  to  exercise  its  authority  against  the  legal  claims 

J^^j^  of  the  husband.    For  instance,  if  he  require  the  assistance 

equitj  ex-  of  the  Court  to  procure  the  possession  of  any  part  of  his 

tiShttitT*  wife's  fortune,  it  will  be  refused  to  him,  unless  be  makes  a 

Ntf>n8^i^  provision  for  her  out  of  it,  or  unless  he  shows  that  be 

of  boBbaad  has  already  purchased  it,  or  adequately  provided  for  her. 

of  wSb^    ^^  ^®  husband  ill  treat  his  wife,  and  force  her  to  leave 

his  protection,  or  if  be  abandon  her,  equity  will  interfere, 


or  THE  EQUITIES  ARISING,  &C«  441  J 
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and  retain  for  her  a  saitable  subsistence  out  of  her  for- 
tune, which  happens  to  be  under  its  management.  So,  if 
she  pledge  her  real' estate,  or  advance  her  separate  pro- 
perty for  the  purpose  of  supplying  her  husband^s  wants, 
equity  will  take  care  that  she  shall  be  indemnified  out  of  \ 

the  husband's  assets  after  his  decease.  And,  lastly,  if  the 
wife  have  been  a  ward  of  the  Court  of  Chancery,  and  have  I 

I 

been  married  without  its  consent,  not  only  the  husband 
will  be  punished  for  the  contempt,  but  he  will  not  be  dis- 
charged from  it,  until  he  has  made  a  sufficient  provi^on 
for  her  out  of  her  own  estate.  These  are  the  equities 
arising  from  the  property  of  the  ifife,  out  of  which  only ' 
such  relief  can  be  supplied. 

If  a  husband,  or  any  person  claiming  in  his  right,  seeks  q^e  wife^a 
to  reduce  into  possession  that  part  of  the  wife's  portion,  ^^^T- 
which  is  of  an  equitable  nature.  Chancery  will,  in  most 
instances,  insist  on  a  provision  for  her  out  of  it,  where  no 
settlement  or  an  inadequate  settlement  has  been  made  upon 
her.  If  the  wife's  fortune  be  within  the  reach  of  the  Court, 
as  if  it  were  vested  in  trustees,  or  if  it  have  been  paid  by 
the  trustees  into  Court,^  or  if  it  be  in  any  other  situation, 
in  which  it  would  be  under  the  direction  and  control  of  a 
court  of  equity,  that  court  will  not  suffer  it  to  be  removed 
out  of  its  jurisdiction,  until  an  adequate  provision  shall  be 
made  for  her,  unless  she  has  been  already  sufficiently  pro- 
vided for,  or  unless,  on  her  personal  examination,  she 
waives  the  benefit  of  this  protection :  and  this  is  called  ^^  the 
wife's  equity."  ^ 

But,  although  it  is  so  styled,  from  which  it  might  be  sup-  Wife's 
posed  to  be  peculiar  to  the  wife,  yet  in  practice,  the  benefit  J2aSS  to" 
of  it  is  always  extended  to  the  children  of  the  marriage.  thachU-  ' 

Indeed  there  is  no  instance  of  an  arrangement  for  a  provi-  marrii^^ 
sion  for  the  wife,  in  satisfaction  of  this  claim,  in  which  the  *^- 
children  have  not  been  included.      And  this  right  of  the 
wife  fastens  itself  so  inalienably  on  all  her  equitable  per- 
sonalty, (except  her  trusts  of  terms  for  years,** )  and  on  the 

a  Mi^catily  v.  Philipfl,  4  Ves.  17. 
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rents  and  profits  of  her  equitable  real  estate,  that  it  canuot 

be  disengaged. from  them  in  the  hands  even  of  a  purchaser 

TTifeV        for  valuable  consideration.^     However,  although  the  wife's 

may^be       ^^^^^  forms  such  a  lien  on  her  equitable  interests,  which 

Mtufied      cannot  be  discharged,  except  bj  her  own  release  given  on 

band's  ^^  ^^  examination  in  court,  or  by  a  provision  on  her,  yet 

property,     that  provision  n^ed  not  be  secured  out  of  this  fund,  for  if 

the  husband  have  any  property  of  his  own,  he  may  provide 

for  her  out  of  it,  and  it  will  be  deemed  a  full  satisfaction  of 

her  demand.     Indeed,  the  settlement  that  is  required  from 

the  husband  in  discharge  of  the  wife's  equity,  is  never 

4>rdered  out  of  her  poi^ion,  where  the  busbaad  has  any. 

sufficient  property  to  settle.^ 

If  boaband      But  it  is  right  to  observe,  that  although  equity  acknow- 

ij^^*^   ledges  and  enforces  this  claim  for  the  security  of  married 

n^MlFof   women,  yet  it  does  not  controvert  the  legal  title  of  the  hus- 

equitable     ^^^^  to  his  wife's  personalty,  and  to  the  rents  and  profits 

propertjT,     of  her  real  estate  during  her  life ;  on  the  contrary,  it  admits 

^not^e    the  law  upon  the  subject  to  its  fullest  extent  $  for  if  he  have 

enforced,     p^^^  acquired  the  possession  of  that  property,  though  it  had 

been  of  an  equitable  nature,  this  court  will  leave  him  undis- 

Trostee      turbed  in  the  enjoyment  of  it.      Before  a  suit  has  been 

w^'i^mo-  ii'B^^u^^d  ^^  enforce  this  claim  of  the  wife,  the  husband 

neytohtts-  may,  if  be  can,  get  her  property  into  his  hands,  and  her 

fore  buT     trustee  may,  if  he  thinks  fit,  give  that  property  to  him,  and 

filed  for      the  court  will  not  interfere**^     But  if  a  bill  have  been  once 

it,  but  not  filed,  or  any  other  proceedings  commenced  for  that  pur- 

^^^J^        pose,  the  trustee  will  not  be  -at  liberty  to  dispose  of  the 

wife's  property  in  that  way,  for  if  he  should  pay  over  any  of 

her  money  after  such  suit  has  begun,  the  court  would  hold 

it  a  payment  by  wrong,  and  would  set  it  aside.^ 

And  this  claim  of  the  wife  attaches  not  only  on  that  part 
of  her  fortune  which  is  purely  equitable,  and  which  the 
husband  can  acquire  solely  by  suit  in  equity,  being  vested 
in  trustees,  and  not  being  attainable  without  an  application 

c  See  infira.  Chap.  IV.  e  Glaiiter  v.  Hewer,   8  Ves.  206. 

d  Middleeomb  t.  Marlovr,  2  Atk.    Morr^  ▼.  Ld«  Elibank,  10  Ves.  90. 
590.  f  Macanly  y.  Phillips,  4  Ve^  1 8. 
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•  • 

to  that  court ;  but  it  has  been  held  to  extend  also  to  legacies 
bequeathed  to  the  wife,  though  they  are  not  vested  in 
trustees,  and  though  the  husband  may  reduce  them  into 
possession  by  suit  in  the  ecclesiastical  court.  And  accord- 
ingly^ if  the  husband  should  proceed  in  the  spiritual  juris- 
diction, to  recover  a  legacy  bequeathed  to  his  wife,  the 
Court  of  Chancery  will  grant  an  injunction  to  restrain  him, 
which  will. not  be  dissolved  until  he  makes  an  adequate 
provision  for  her.' 

No  doubt  this  power  which  (he  court  exercises  of  restrain- 
ing the  husband  from  proceeding  in  the  Ecclesiastical  Court 
for  the  recovery  of  his  wife's  legacy,  until  a  provision  be 
secured  to  her,  seems  to  be  at  variance  with  the  rule,  that 
equity  will  not  interpose  for  a  provision  for  her,  except  out 
of  that  part  of  her  fortune  which  is  purely  equitable.  How- 
ever, when  it  is  recollected  that  executors  and  adminis- 
trators are  treated  as  trustees  of  the  fund  which  has  been 
left  to  their  charge,  and  in  that  character  are  subject  to  the 
jurisdiction  of  a  court  of  equity,  it  will  appear  that  the  un- 
paid legacy  of  the  wife  is  as  much  an  equitable  interest  as 
any  other  species  of  property,  and  that  when  the  Court  of 
Equity  enjoins  the  husbnnd  from  suing  for  it  before  the 
ecclesiastical  jud^e,  until  he  complies  with  the  usual  terms, 
such  an  interference  is  in  perfect  accordance  with  the  spirit 
and  meaning  of  the  aho^e  rule. 

As  to  that  part  of  the  fortune  qf  the  wife  which  is  tangi- 
ble, and  capable  of  immediate  possession,  without  a  suit  at 
law  or  in  equity,  or  the  right  to' which  must  be  asserted  by 
an  action  at  law,  before  the  possession  of  it  can  be  acquired, 
this  Court  will  not  interfere  with  it,  or  disturb  the  husband 
in  the  exercise  of  such  his  legal   right  with  respect  to  it. 
There  is,  however,  this  marked  distinction   between  the  jj^j^    , 
legal  and  equitable  choses  in  action  of  the  wife,  that  the  may  use 
husband  may  enforce  the  payment  of  the  former  in  a  court  na™  for* 
of  law,  and  use  his  wife^s  name  for  that  purpose  without  her  ^*>'»- 
consent,  by  which  her  interest  in  them  will  be  completely  herbal 

andequift- 

ablo  cnOMB 
ff  TothiQ,  114.    1  Straogre,  238.    739.  in  a  note.    Contra,  Andrawi 

508.    Pwc    Chan.    648.    5   Vea.    v.  Craddock,  Wyatl'e  P.  R.  248. 
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in  action     barred,  but  as  to. the  latter,  although  he  may  use  his  wife's 

without  .         •       i»      ,1  ^  ,  ;»       . 

her  con-     Dame  in  suing  lor  the  recovery  of  them,  yet  her  interest  m 
sent,  bat     ^qj  ig  j^^^  bound  Without  her  consent,  and  that  taken  on 

her  inter-  ....  x  i. 

eat  in  the    her  examination  m  courtJ* 

not?odnd        I'here  is  no  intention  of*  inquiring  here  into  the  origin  of 
without      this  doctrine  ;  such  an  investigation  is  not  necessary  for  the 
sent.    *      purposes  of  this  essay ;  it  is  sufficient  to  know  that  it  is  a. 
settled  rule  of  our  courts  of  equity,  and  has  been  acted  on 
.  from  a  very  early  period.      Lord  Eldon  calls  it    "  A  mere 
<:reaturc  of  the  Court,  founded  altogether  on  its  practice;^'  ' 
and  no  one,  who  looks  to  the  object  of  it,  and  observes  the 
application  oi^t,  can  doubt  that  it  has  introduced  a  whole- 
some qualification  of  the  common  law.     Lord  Hardwicke, 
speaking  of  it,  says,  '^  It  resembles  the  paternal  care  which 
equity  exercises  for  the  benefit  of  orphans  ;  and  that  as  the 
father  would  not  have  married  his  daughter  without  insisting 
on  some  provision,  so  equity,  which  stands  in  loco  parentis, 
will  not  do  it.^^      And  on  a  due  consideration  of  the  cases, 
this  paternal  regard  will  appear  to  be  the  genuine  spirit  Id 
which  the  court  acts  in  the  application  of  this  doctrine. 
The  late  Master  of  the  Rolls,  Sir  William  Grant,  in  las 
judgment  on  the  case  of  Murray  v.  Lord  Elibank^  says, 
upon  the  same  subject,    ^^  With  regard  to  this  egui tabic 
right,  which  a  married  woman  has  in  this  Court  to  a  pro- 
vision out  of  her  own  fortune,  before  her  husband  reduces 
it  into  possession,  it  stands  upon  the  peculiar  doctrine  of 
this  Court.     It  is  vain  to  attempt  by  general  reasoning,  to 
ascertain  the  extent  of  that  doctrine  ;  we  must  look  to  the 
practice  of  the  Court  itself.^^     In  the  following  pages  it  is 
attempted  to  collect  that  practice,  and  to  arrange  the  cases 
in  which  it  is  to' be  found,  in  that  order  which  will  best 
(explain  and  elucidate  the  principles  on  which  the  Court  of 
Chancery  interferes  where  this  rule  is  applied. 


h  LuDurham  t.   Neany,  3   Vee.       j  .  Jewfon  v.  Moultoo,   %  Atk. 
469.     Macauly  v.  Phillips,  4  Vee.    420. 
18.  k  13  Ves.  6. 

t  Morray  r.  Lord  Elibank,  10  Vee. 
9a 
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However,  when  it  is  said  that  a  court  of  equity  will  insist  W^^ 
on  a  provision  for  a  married  woman  out  of  her  equitable  enforced, 
interests,  it  is  not  to  be  understood,  that  where  she  has  pro-  u"^^**"*" 
perty  of  that  nature,  a  provision  will  at  all  events  be  en-  clainui  the 
forced  for  her  5  for  in  fact  a  court  of  equity  has  no  power  of  ^j^^^ 
exacting  a  settlement  for  a  married  woman  out  of  this  part  equitoble 
of  her  portion,  unless  her  husbandf  or  sodie  person  claiming 
through  him,  seeks  to  acquire  the  possession  of  it.     For  if 
the  husband  does  not  require  the  possession  of  his  wife's 
fortune,  and  will  be  contented  with  the  interest  of  it,  to  which 
he  has  a.  right  so  long  as  he  maintains  her,'  he  cannot  be 
obliged  to  make  any  settlement  upon  her.     Even  where 
there  has  been  an  order  of  the_  Court  that  he  should  go 
before  the  Master  and  make  proposals  for  a  settlement,  and 
he  refuses  to  do  so,  the  Court  will  not  go  so  far  as  to  take 
the  produce  from  him,  or  to  prevent  his  receiving  the 
interest,  except  he  has  already  had  a  large  part  of  her  for* 
tune  without  making  any  provision  for  her.*°     However, 
she  would  derive  this  advantage  from  his  abstaining  to  re- 
duce her  equitable  choses'in  action  into  possession,  that 
she  would  have  the  chance  of  taking  them  ultimately  by 
survivorship. 

This   "  Equity'^   was  for   a  long  time   confined   to  the  Wife's 
personal  fortune  of  the  wife ;  but  Lord  Alvanley  extended  it,  JJ^^^^®^' 
with  some  hesitation,  to  the  rents  and  profits  of  her  real  rents  of 
estate,  in  which  she  had  an  interest  for  life."     It  had  been 
also  contended,  that  the  wife  had  this  claim  to  a  provision  rest  of  the 
only  out  of  a  principal  sum,  and  that  her  equity  did  not  ^'*!"u" 
embrace  the  case  of  a  mere  life  interest ;  and  the  reason  eqnityonly 
given  for  the  distinction  was,  that  "the  husband  becomes  J^^^ 
the  absolute  purchaser  of  the  life  interest  by  the  marriage,  dbned  by 
in  consequence  of  the  obligation  to  maintain  his  wife^ which  b^d,^r 
he  thereby  contracts.     But  it  is  now  settled  that  the  life  when  he 
interest  is    subject  to   this  claim  when    the  husband  has  bankrupt 
deserted  his  wife,  and  left  her  without  means  of  support,  or  °'  *J"®^' 


. 

1  Sleech  v.   Thorington,   2  Ves.        n  Burden  v.  Dean,   2  Ves.  jun* 
sen.SM.  607. 

m  Bond  v.  Simmomi,  3  Atk.  20. 
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in  the  hands  of  his  assignees,  when  he  has  become  bank- 
rapt  or  insolvent,  bat  in  these  instances  only.° 
Wife^fl  When  the  Court  requires  this  provision  for  a  married 

equina  woman,  it  is  governed,  as  to. the  time  from  which  that  pro* 
munto-  vision  is  to  commence,  altogether  by  her  necessities  ;  for  if 
^trahiu*  ^^  husband  be  rendered  unable  to  maintain  her,  in  conse- 
band  is  quence  of  his  bankruptcy  or  insolvency,  the  maintenance 
or  iiiBoU  provided  for  her  is  always  a  present  one  ;p  but  if  the  hus- 
vent  band  be  competent  to  her  support,  the  maintenance  is  to 

If  hnabaad  Commence  only  from  his  death.^i    And  a  settlement  made  on 
thlTp^!^  ^^^^  ^^  occasion  is  considered  as  made  on  so  good  a  consi- 
non  coin-    deration,  that  it  will  be  deemed  valid  against  the  husband^s 
onlyfiom    Creditors,  though  it  had  been  entered  into  after  marriage, 
hifldeatii.    and  although  there  was  no  agreement  to  that  effect  previous 
to  the  marriage,  and  though  the  husband  was  indebted  at 
the  time  of  such  settlement/     And  the  court  has  gone  still 
farther,  for,  if  after  marriage,  the  wife  being  entitled  to 
a  portion,  which  the  husband  cannot  touch  without  the 
aid  of  the  Court,  and  the  trustees  will  not  pay  it  unless  the 
husband  makes  a  settlement ;  if  the  husband  do  agree  to  it, 
and  do  that  whiciH4he  Court  would  decree,  it  would  be 
held  a   valid  settlement  against  the  husband^s  creditors." 
At  first,  indeed,  this  equity  was  administered  only  in  <;a^es 
where  the  husband  required  the  assistance  of  the  Court  to 
get  the  possession  of  his  wife^s  fortune,  and  the  reason  then 
given  for  putting  him  under  terms  in  such  a  case  was,  that 
as  he  sought  equity  he  must  do  equity.     But  now  this  pro* 
tection  is  extended  to  all  instances,  where  the  equitable 
interests  of  the  wife  are  the  object  of  the  suit,^  whether 
the  Court  be  applied  to  by  the  husband  or  his  assignees, 
-  .  to  obtain  the  possession  of  them,  or  by  the  wife  or  her 
trustees,  or  by  any  other  person  on  her  behalf,  praying  for 
a  provision  for  her  out  of  them. 


o  PryoT  T.  Hill,  4  Br.  C.  C.  139.  22.     Hinton  ▼.  Scott,  MoaeleT,  336. 

p  See  infra,  Chap.  III.  Middlecombe  t.  Marlow,  %  Atk.  619. 

q  See  infra.  Chap.  il.  and  IV.  1  Fonb.  90. 

r  Moor  ▼.  Rycanlt,  Free.  Chan.  8  Wheeler  v.  Caryl,  Amb.  131. 
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However,  as  has  been  above  stated,  a  married  woman  The  equity 
has  other    equities   besideq  this  one,  which  is  peculiarly  ried  wo-' 
caHed  the  wife's.     It  is  now   an  unquestioned  head  of  man  to  a 
equity,  that  if  a  woman  be  deserted  or  ill  treated  by  her  out  oTher 
huaband,  a  provision  will  be  secured   to  her  by  the  Court  ^^Jji,^ 
out  of  any  portion  of  her  fortune  which  may  happen    to  when  she 
remain  in  its  hands.     The  nature  of  this  equitable  relief  is  abandon- 
this,  that  whenever  a  husband  abandons  his  wife,  and  leaves  ^d  or  ill 
her  without  the  means  of  subsistence,  or  else  when  he  herhns-^ 
treats  her  so  iH,  as  to  force  her  to  quit  his  house,  in  either  ^^*^^* 
of  these  events,  if  she  file  a  bill  by  her  next  friend  against 
him,  praying  that  an  allowance  may  be  secured  to  her  out 

*.  of  the  produce  of  her  own  fortune,  which  is  in  the  power 
of  the  Court,  a  decree  will  be  made  according  to  this  prayer. 
But  the  dispensation  of  this  favour  on  such  occasions  arises 
wholly  from  the  wife's  fortune,  which  the  Court  has  within 
its  reach  ;  her  maintenance  must,  if  at  all,  be  served  out 
of  that,  for  without  it  equity  has  no  jurisdiction  to  interfere, 
and  the  wife  must  go  without  redress.  '  Whatever  the  nature 
and  extent  of  her  sufferings  may  have  been,  whether  she 
;  has  been  left  by  her  husband  .destitute  of  the  means  of  sup- 
port, or  has  been  driven  from  her  home  by  the  cruelty  or 
violence  of  his  demeanour  towards  her,  however  large  her 
portion  may  have  been,  if  he  have  reduced  it  into  possession, 
or  if  it  be  of  a  legal  quality,  equity  can  give  her  no  relief, 
as  neither  the  person  nor  the  property  of  the  husband  can 
be  made  liable  in  that  court  to  a  maintenance  for  his  wife 
under  such  circumstances.  But  when  the  wife  has  a  fund 
still  in  court,  and  {las  been  reduced  to  such  extremities, 
then  if  she  file  a  bill  by  her  next  friend  against  her  hus- 

'  band,  charging  the  want  of  support  arising  from  his  deser- 
tion or  ill  treatment,  and  if  she  prove  these  charges,  a 
separate  maintenance  will  be  decreed  to  her,  to  be  paid  out 
of  that  property,  and  proportioned  to  it.  And,  indeed,  it 
may  be  truly  said  that  the  course  of  our  courts  of  equity 
scarcely  affords  an  example,  where  the  law  of  baron  and 
feme,  which  gives  an  interest  to  the  husband  in  the  property 
of  hb  wife,  has  not  been  forced  to  yield,  when  the  Court 
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has  a  controi  over  that  property,  whenever  the  assertion  of 
that  legal  right  might  work  an  injiirj  to  the'  wife.     Thus 
we  have    already  «een,  that  if  »he  have  property  of  any 
description  vested  in  trustees  or  placed  in  any  other  situa- 
tion which  renders  it  subject  to  the  power  of  this  Courts 
her  husband  will  not  be  suffered  to  remove  it,  notwithstand* 
ing  his  legal  rights,  until  he  nnakes  an  adequate  provision 
for  her,  unless  she  consents,  or  unless  he  cian  show  that  be 
has  already    made    himself   the    purchaser    of  it.^    But 
although  the  title  of  the  wife^  equity,  which  h  given  to 
this  branch  of  the  practice  of  the  Court,  is  confined  to  such 
instances  of  its  interference,  yet  the  other  examples  of  pro- 
tection and  support  afforded  to  the  wife  in  the  cases  of 
cruelty  or  desertion,  seem  to  have  as  strong  a  claim  to  the 
same  appellation,  and  to  deserve  to  be  classed  under  the 
same  bead,  for  they  are  both  derived  from  the  same  source, 
namely,  the  favour  of  the  Court  and  the  equitable  property 
of  the  wife. 
Provision      The   provision    which  is  secured  to  a  married  woman 
deserted  or  under  tbc  circumstaoces  of  desertion  or  ill  treatment  by 
U*  *~*^her  husband,  resembles  both  the   wife's   equity*  and   her 
bau^al-.   separate  property,  though,  in  fact,  it  is  substantially  diffe- 
praseiu  in-  ^^*  ^^'^^  both.     It  is  like  her  separate  property,  be.cause 
come,  and  it  is  payable  to  her  separately  and  distinctly  from  her  bus- 
only  till      band }  but  then  it  is  unlike  separate  property  in  this  respect, 

husband     f^^^  gjjg  h^g  not  the  Complete  command  of  it,  as  she  can- 
returns   to  /•  1      ■ 
hisdutj.     not  anticipate  the  future  gales  by  a  sale,  or.other  disposal 

of  it,  but  must  wait  until  they  become  due.     It  is  like  the 

wife's  eqdity,  because  it  is  an  arrangeitient  by  the  Court 

for  her  security,  resulting  from  her  equitable  interests  ;  but 

it  is  unlike  the  wife's  equity,  because  it  is  always  a  present 

income  during  the  husband's  life,  and  intended  to  relieve 

immediate  necessities,  whereas  the  wife's  equity  is  future, 

and  is  intended,  not  as  the  means  of  present  support,  but  as 

the  security  for  a  future  subsistence  after  the  husband's 

death,  except,  indeed,  be  becomes  inconopetent  to  support 

her  by  bankruptcy  or  insolvency,  and  then,  indeed,  it  is  a 

*  t  See  BookIL  Chap.  I. 
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present  provision."  There  is  this  further  difference  between 
this  separate  maintenance  and  the  wife^s  equity,  that  the 
former  continues  only  until.the  husband  returns  to  his  duty 
and  conducts  himself  towards  her  as  he  ought,  while  the 
latter  continues  from  the  period  of  its  commencement  to 
the  death  of  the  wife.  And  nothing  can  more  strongly 
evince  the  vigilance  of  a  court  of  equity  in  the  interests  of 
married  women,  than  the  enforcement  of  these  provisions  ; 
for,  by  such  arrangements,  a  settlement  may  be  secured  to 
her  out  of  her  fortune,  not  only  after  her  husband's  death, 
but  even  during  his  lifetime,  if  it  should  be  expedient  for 
her,  thus  guarding  her  against  the  possibility  of  future  dan- 
ger, and  applying  a  remedy  for  her  present  wants. 

The  principle  upon  which  courts  of  equity  act  when  Interert  of 
they  apply  the  trust  fund  of  a  married  woman,  who  has  tune  can- 
been  abused  or  abandoned  by  her  husband,  to  her  separate  not  be  re- 
maintenance,  is  this,  that  as  the  interest  of  her  fortune  is  husband, 
intended  for  the  support  of  both  husband  and  wife,'*  if  •oJonga* 

*^*      .  'he  mam- 

either  he  will  not  maintam  her,  or  else  demean  himself  in  tainsher. 
such  a  manner  towards  her,  that  she  cannot  with  safety 
remain  under  his  authority  to  receive  a  maititenance  from 
him,  that  interest  shall  be  taken  from  him  and  given  to  her.' 
So  long  as  he  maintains  her,  the  Court  cannot  refuse  that 
interest^o  him,  unless  he  have  already  received  a  large 
share  of  her  fortune,  and  refuses  to  make  a  settlement  in 
consideration  of  that  part  which  remains,  and  then,  indeed, 
neither  principal  nor  interest  shall  be  given  to  him.^      It  Provision 
may  be  right,  however,  to  remark,  that  when  it  is  said  that  dMerteS'^^ 
a  separate  maintenance  will  be  secured  out  of  her  trust  ^7  h®' 
property  to  a  married  woman  placed  under  the  circum-  supplied 
stances  stated  above,  this  must  not  be  understood  to  mean  °^^^  ^^^ 
any  fund  of  that  kmd  to  which  she  has  a  claim,  for  to  give  sentlife- 
hcr  a  title  to  such  relief,  it  must  be  a  fund  immediately  pro-  no^^^^of 

a  rever- 

■»  ,  sion. 

u  Vide  supra,    Book  II.    Chap.        y  Sleech  v.  Thorington,   2  Ves. 

III.  sen.  560. 

z  Ball  V,   Montgomery,    2   Yes.        z  Bond  v.  Simmons,  3  Atk.  20. 

jun.  197.  Sleech  v.  Thoringlon,   2  Ves.-  sen. 
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ductive,  it  must  be  a  present  life  interest,  and  not  a  mere 
reversion  or  remainder  tq  which  she  has  a  right,  otherwise 
she  will  be  as  remediless  as  if  she  had  no  property  in  that 
Court. 
Provision        The  next  occasion  on  which  a  separate  provision  is  settled 
female^^'^    on  a  married  woman  by  the  authority  and  interference  of  a 
ward  of     court  of  equity  is,  where  she  has  been  clandestinely  married, 
who  ha?*    while  she  was  a  ward  of  the  Court  of  Chancery.     And  in 
been  mar-  this  instance,  as  in  the  former,  the  Court  avails  itself  of 
oat  con-     its  power  over  the  property  of  the  wife,  to  direct  a  settle- 
Bont.  ment  for  her  out  of  it.      However,  the  usual  equity  to 

which  a  wife  is  entitled  out  of  her  equitable  interests,  will 
not  be  sufficient ;  the  Court  will  not  rest  satisfied  with  such 
a  provision,  but,  in  most  cases,  will  insist  upon  the  entire 
of  her  fortune  being  settled  for  her  separate  use  during  her 
husband^s  life,' and  the  remainder  after  his  death,  if  she 
survive  him,  thus  combining  the  advantages  of  a  separate 
maintenance  and  of  the  wife's  equity.      And  such  a  settle* 
ment  is  almost  always  enforced  as  a  punishment  on  the  hus- 
band for  Bis  contempt  in  marrying  a  ward  of  the  Court 
without  its  consent,  and  is  a  necessary  preliminary  to  the 
clearing  of  the  contempt,  which  will  not  be  pardoned  until 
this  condition  has  been  first  performed.     But  then  the  Court 
is  not  upon  all  occasions  equally  strict ;   for  it  su|^r5  itself 
to  be  governed,  as  to  the  nature  and  extent  of  the  settle- 
ment that  will  be  required,  by  the  circumstances  of  the  case. 
In  almost  every  instance  of  a  clandestine  marriage,  and 
under  themost  favourable  circumstances  which  can  be  stated, 
the  husband  has  been  obliged  to  settle  the  entire  of  his 
wife's  fortune  upon  her  for  her'  separate  use  for  her  life, 
with  remainder  to  the  issue  of  the  marriage.     In  one  case, 
however,  where  the  parties  were  equal  in  rank  and  fortune, 
and  where  the  husband  had  made  an  ample  settlement  out 
of  his  own  estate,  with  a  liberal  allowance  for  pinmoney  ; 
Settle-       that  was  deemed  a  sufficient  satisfaction  for  his  offence."  But 

mentfl  on* 

female       if  there  be  a  gross  inequality  between  them,  either  in  their 

wards  of 

a  Ballv.  CouUs,  1  Ves.  &Beamefi,292. 
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circumstances,  or  in  their  stations  in  life,  or  if  the  husband  chancery 
have  taken  advantage  of  a  confidence  reposed  in  hinn,  and  tineljmar- 
has    betrayed    it,  or  have   had  recourse  to  stratagem  or  nod* where 
undue  means  for  the  procurement  of  the  marriage,  he  will  great  ine- 
not  only  be  forced  to  place  the  entire  of  her  fortune  beyond  J^^J^^g 
his  own  reach  by  a  settlement  of  it  upon  her  for  her  lifi^,  orthesta- 
for  her  separate  use,  accompanied  by  the  usual  limitations  p^^ties.  ^ 
to  the  children  of   the   marriage,  but  he  will  be  handed 
over  to  the  law  for  the  infliction  of  personal  punishment, 
if  the  marriage  have  been  promoted  by  an  ofience  against 
the  criminal  code,  as  by  conspiracy,  or  by  perjury,  or  in 
any  other  unlawful  way.     And  thus  the  Court,  while  it 
vindicates  its  own  authority  by  chastisement  for  the  affront 
put  upon  it,  at  the  sanrie  time,  by  putting  the  wife^s  fortune 
into  her  own  power  for  her  life,  secures  to  her  an  ample 
defence  against  future  desertion  or  ill  treatment,  and  also 
affords  to  her  the  opportunity  of  rewarding  her  husband^s 
kindness,  and  of  punishing  his  neglect.     This  provision  also 
is  carved  out  of  the  property  of  the  wife,  which  is  within 
the  power  of  the  Court,  and  that  power  extends  to  the  en- 
tire of  her  property,  as  the  Court  of  Chancery  has  a  pecu- 
liar  jurisdiction  in  the  concerns  of  minors,  which  places 
fheir  persons  and  their  fortunes  under  its  care  and  guidance, 
from  which  neither  can  be  taken  without  its  approbation. 
The  Lord  Chancellor,  as  the  delegate  of  the  King,  is  the 
trustee  of  the  minor's*  estate,  and,  therefore,  it  is,  that  the 
property,  which,  in  the  case  of  an  adult,  would  be  of  a  legal 
nature,  and  on  which  all  the  legal  consequences  would  at- 
tach, is,  in  the  case  of  a  female  ward  of  the  Court,  purely 
equitable.     Whatever  it  consists  of,  the  husband  of  the  mi- 
nor cannot  have  it  without  the  consent  of  the  Court.     But 
as  the  guardianship  of  Chancery  ceases  when  the  ward  ar- 
rives at  age,  it  might  seem,  that  if  the  husband,  who  had  mar- 
ried clandestinely,  had  the  dexterity  to  avoid  the  resentment 
of  the  Court  till  that  period,  he  might  then  have  her  equita- 
ble property  on  the  usual  terms  of  the  wife's  equity,  and  her 
legal  property,  without  conditions,  and  that  in  this  way  the 
wife  might  be  without  protection  as  to  her  legal  interests,  and 
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Power  of  the  contempt  escape  unpunished.  However,  the  Court  of 
to  piuiish  Chancery  will  not  suffer  itseH  to  be  thus  cheated  of  a  due 
for  a  clan-  obedience  to  its  rules  ;  for  it  will  not  relinquish  its  jurisdic- 

destuie  ,  '  . 

marriage     tion,  even  after  the  wife  has  arrived  at  full  age,  until  com- 

'    mareward   P^^*^  atonement  •  has  been  made  for  the  offence,  sometimes 

does  not      by  the  imprisonment  of  the  offender,  but  always  by  a  suffi- 

her  attain-  cicnt  Settlement  upon  his  wife.     And  no  length  of  time 

mg  her       ^j])  operate  as  a  bar  to  this  infliction.     It  is  immaterial  how 
age.  * 

many  years  have  elapsed  since  the  marriage,  or  how  long 

the  wife  has  been  adult,  for  if  her  interests  require  the  in- 
terference  of  the  Court,  it  will,  at  any  period,  feel  itself  at 
liberty  to  punish  this  outrage  upon  its  authority.^ 

And  here  it  is  to  be  observed,  that  although  equity  will 
^  not,  in  the  instances  above  mentioned,  assist  the  operation 

of  the  law,  which  gives  the  wife^s  property  to  her  husband, 
where  it  may  be  prejudicial  to  her,  yet  it  will  not  act  by 
any  direct  interposition  upon  that   property,  or  with  the 
rules  of  law  by  which  it  is  governed.     Thus,  in  securing 
the  wife^s  equity,  the  Court  does  not  take  any  active  mea- 
sures against  the  husband,  or  against  his  wife^s  fortune ;  it 
accomplishes  its  object  rather  by  mediation  than  by  force ; 
it  receives  proposals  for  a  settlement  upon  the  wife,  and 
regulates  the  terms  of  it :  but  if  these  terms  are  not  com- 
plied with,  it  does  not  lay  its  hands  upon  the  fortune,  and 
settle  it  according  to  its  own  will  and  pleasure;  it  only 
refuses  its  aid  to  the  husband,  or  to  his  assignee,  to  acquire 
,  the  possession  of  it,  if  such  assistance  be  necessary.  Equity 
does  not  pretend  to  say,  that  the  husband  is  not  entitled  by 
law  to  the  possession  of  his  wife's  fortune,  of  whatever  de- 
scription it  may  be;    but    it    says    this,  that  where  that 
fortune  is  within  the  power  of  the  Court,  it  will  remain  in- 
active, and  will  not  exert  its  authority  for  the  accommoda- 
tion of  the  husband,  unless  he  will  Grst  do  what  is  fair  and 
conscientious  towards    his    wife,  by  making    a    provision 
for    her.      If,  indeed,  the  husband    have  once  taken  the 
actual  possession  of  the  wife's  equitable  fortune,  then  the 

b  Ball  r.  Coults,  1  Ves.  &  Beames,  292. 
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Court  will  not  make  a  struggle  to  recover  it  from  him,  ^ 
which  proves  that  equity  claims  no  jurisdiction  over  even 
the  equitable  portion  of  the  wife,  and  that  the  onljr  mode 
hy  which  it  assists  the  wife  with  respect  to  it,  is  by  refusing  - 
to  assist  her  husband  to  remove  it.  The  Court  observes 
the  Bame  neutrality,  where  there  has  been  a  clandestine 
marriage  with  one  of  its  female  wards,  for  there  it  does  not 
attempt  to  interfere  with  the  rights  that  marriage  gives  to 
the  husband  over  the  property  of  hi:^  wife  ;  but  as  he  has 
committed  a  contempt  of  the  authority  of  the  Court,  he 
will  not  be  discharged  from  the  punishment  attendant  upon 
it,  unless  he  will  make  such  a  settlement  as  the  Court  shall 
think  suitable  to  the  circumstances  of  the  case**^ 

But  it  may  be  thought,  that  when  a  court  of  equity  retains 
for  a  wife  who  has  been  abandoned  or  ill-used  by  hcf  hus- 
band, the  produce  of  her  fortune  to  support  her,  it  is  a 
deviation  from  that  rule  of  conduct  which  we  have  stated 
the  Court  always  prescribes  to  itself  with  respect  to  the 
equitable  property  of  a  married  woman  ;  namely,  to  ab- 
stain from  the  management  or  settling  of  it,  while,  at  the 
same  time,  it  refuses  its  assistance  to  the  husband  to  reduce 
it  into  his  possession  ;  yet,  when  it  is  considered  ^that  every 
woman  has  a  right  at  common  law  to  be  maintained  by  her 
husband,  if  (he  Court  applies  her  money  to  that  purpose, 
it  does  only  what  the  husband  ought  to  do,  and  in  so  doing, 
though  it  interrupts  his  legal  claim,  it  is  by  enforcing  the 
performance  of  a  legal  duty. 

However,  it  is  not  to  be  supposed  that  if  the  wife  should  Ecclesiatf* 
have  no  equitable  portion,  she  is  to  be  altogether  without  ^^esSu 
remedy,  for,  though  the  Court  of  Chancer)  cannot  afford  ™«»y  ^ 
it,  yet  the  spiritual  court  can  ;    as,  if  she  libel  her  husband  sertedor 
there,  and  make  out  a  case  of  cruelty  or  desertion  against  jj^"^*^^' 
him,  an  allowance,  called  alimony,  would  be  decreed  to  husbancU 
her,  and  the  payment  of  it  enforced  against  him  by  the 
peculiar  process  of  that  jurisdiction.     Indeed,  Lord  Lough- 
borough  claimed  a  similar   authority  for   the   Court   of 

c  Glaiflter  y.  Hewer,  8  VeB.  206.    Murray  V.  Lord  Elibank,  10  Vea.PO. 
d  See  Chap.  Xr.  Book  V. 
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Chancery  ;  for  bis  Lordship  «aid,  that  "  if  the  wife  applies 
to  this  Court  upon  a  supplicavit  for  security  of  the  peace 
against  her  husband,  and  it  is  necessary  that  she  should 
live  apart,  the  Chancellor  will  allow  her  separate  mainte- 
nance as  incidental  to  that.''°    But  it  is  difficult  \o  reconcile 
this  opinion  of  his  Lordship  with  the  nature  of  the  writ  of 
supplicavit,  for  it  is  always  sued  oat  upon  the  supposition 
that  husband  *and  wife  are  to  cohabit,^  as  will  appear  from 
the  language  and  the  object  of  the  writ  itself,  which  recites, 
that  the  husband  shall  find  sufficient  bail,  &c.  &c.  ^Mhat 
he  will  well  and  honestly  treat  and  govern  the  aforesaid  A. 
(the  wife,)  and  that  hh  will  not  do,  or  procure  to  be  done, 
any  damage  or  ill  to  her  of  her  body,  otherwise  than  law- 
fully and  reasonably  belongs  to  he^  husband  for  the  cause 
of  government  and  chastisement  of  his  wife."'      How  then 
can  a  court  of  equity  award  a  separate  maintenance  to  a 
wife,  upon  a  proceeding  which  she  has  recourse  to,  Qpon 
the  idea  that  she  is  to  live  with  her  husband.      If  the  hus- 
band  violate  the  condition  of  his  recognizance,  then  he 
forfeits  to  the  Crown  the  amount  for  which  the  bail  was 
given  ;  but,  it  is  apprehended,  that  even  the  forfeiture  of 
bis  recognizance  gives  no  jurisdiction  to  the  Court  of  Chan- 
cery to  separate  the  husband  from  the  wife,  and  to  give 
her  an  allowance  out  of  his  property*      For  the  husband's 
property  must  have  been  the  fund  out  of  which  his  Lord- 
ship proposed  to  make  the  settlement,  as,  if  the  wife  had  a 
trust  property  in  Court,  and   had  been  ill  treated,  then 
the  sopplicavit  would  not  have  been  wanted  to  afford  the 
Court  the  means  of  givii  g  her  subsistence.     It  seems,  too, 
that  at  common  law,  although   a  separate   maintenance 
cannot  be  adjudged  to  a  woman  on  account  of  her  hus- 
band's ill  treatment  of  her,  yet,  if  he  will  not  maintain  her, 
it  is  considered  to  be  a  breach  of  the  peace  by  him  ;  and  if 
articles  of  the  peace  be  exhibited  against  him  by  her,  and 
he  enters  into  a  recognizance  to  keep  the  peace  with  her, 

» 
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it  would  be  a  forfeiture  of  the  recognizance,  if  he  did  not 
maintain  her.**  So  that,  in  this  way,  a  court  of  law  may 
incidentally  enforce  a  maintenance,  though  not  a  eepbrate 
one,  to  a  married  woman,  where  she  is  insufficiently  pro- 
vided for  by  her  husband,  for,  in  such  a  case,  she  may  bind 
him  to  the  peace,  and  then  he  must  maintain  her,  or  else 
forfeit  his  recognizance.  But  this  is  an  expedient  that 
miist  have  been  seldom,  if  ever,  resorted  to,  as  there  is  no 
precedent  of  such  a  proceeding  to  be  met  with  in  the  books. 

The   preceding  equities    are   administered  to  the  wife  Equity  ad- 
always  in  the  lifetime  of  her    husband;  she  has  another  JJ^^^ar-^ 
equity,  arising  from  her  property,  which  is  never  called  riedwo- 
into  action  until  after  his  decease,  and  which  is  produced  t^er  bus- 
by a  transaction  of  this  nature ;  namely,  if  the  wife  have  ^"d's  de- 

•^  »  ^ '  cease. 

pledged  her  real  estate,  or  have  surrendered  her  own 
interest  in  her  husband's  real  estate  for  the  purpose  of 
paying  his  debts,  or  of  otherwise  forwarding  his  views,  or 
if  she  have  advanced  her  separate  money  for  the  same  ob» 
ject,  a  court  of  equity  will  take  care  to  see  her  reimbursed 
out  of  her  husband's  property,  if  any  shall  remain  after  his 
creditors  have  been  satisfied.* 

All  these  equities  belong  to  the  wife,  and  are  adminis-  Equity  of 
tered  to  her  only.     But   the  husband  also  has  his  equity,  ^^  ^^^ 

.  -  1      ^ '  band  to  be 

attaching  to  and  produced  by  the  wife's  property  ;  for,  if  a  rebered 
woman,  before  her  marriage,  and  in  contemplation  of  it,  do  J^Se"* 
any  act  relating  to  her  property,  for  her  own  benefit,  which  by  wife  be- 
abridges  the  marital  rights,  this  Court  will  treat  the  trans*  rij^"" 
action  as  fraudulent  and  void,  and   place  the  husband  in 
the    unrestricted  enjoyment  of  the  interest  of  which  she 
intended  to  deprive  him*     However,  if  she  have  made  such 
disposition  of  her  property  not  for  her  own  use,  but  in   the 
discharge  of  a  bond  fide  debt,  or  in  the  performance  of  a 
moral    obligation,  such  as  in  making  a  provision  for  her 
children   by  a  former  husband,  the.  purity  of  the  motive 
will  give  validity  to  the  act,  and  protect  it  from  the  legal 
claims  of  the  husband.-i 

h  See  the  judgment  of  Lord  i  See  Chap.  XII.  Book  V. 
CbanoeUor  King  in  Colraer  v.  j  See  Chap.  XIII.  Book  V. 
Colmer,  Mou.  120. 
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CHAP.  II. 


OF    THR    WIFE^S    EQUITY,    AS    IT  IS  ADMINISTERED    TO   HER 

AGAINST    HER    HUSBAND. 


«  Wife^B  The  equity  of  securing  a  provision  to  a  married  woman 
rale  of  out  of  her  unsettled  fortune,  has  been  for  a  long  period  ad- 
l^stand-  ministered  to  her  against  the  husband  himself,  as  an  in- 
stance in  which  it  was  applied  is  to  be  found  in  one  of  the 
earliest  Chancery  reports  ;  that  is  in  Tothill,  in  the  case  of 
Tanfield  v.  Davenport^^  where  the  husband  had  sued  in  the 
Ecclesiastical  Court,  and  Lord  Keeper  Coventry  ordered 
an  injunction  to  stay  the  proceedings,  till  he  should  make  a 
competent  jointure.  So  also  this  equity  of  the  wife,  as 
against  the  husband,  was  recognized  in  Micoe  v.  Powell^ 
although  the  facts  of  the  case  did  not  call  on  the  Court  to 
act  upon  it.  There  Micoe  filed  his  bill  against  Powell  and 
his  wife,  and  the  trustees  of  her  estate,  in  which  it  was 
stated  that  the  plaintiflPs  daughter  was  seized  of  an  estate 
in  lands  to  the  value  of  4r.O/.  per  annu/u;  that  the  defend- 
ant Powell  had  obtained  her  clandestinely  without  the 
plaintifPs  consent,  and  had  made  no  provision  for  her,  or 
settlement  on  her  or  her  children  ;  and  that  plaintitT  was 
informed  that  the  defendant,  Powell,  intended  to  make  his 
wife,  (who  was  an  infant,)  as  soon  as  she  should  come  of  age, 
to  sell  her  lands  and  levy  a  fine  of  them  ;  and  forasmuch  as 
the  estate  in  law  of  the  said  lands  was  vested  in  trustees, 
who  could  not  he  compelled  to  trant»fer  their  estate,  but  in 
this  Court,  but  threUened  to  do  it  voluntarily,  unless  pro- 
hibited by  order  of  thi.«  Court ;  therefore,  out  of  the  fatherly 
care  of  his  said  daughter,  and  to  the  intent  that  a  provision 
and  settlement  be  made  for  her,  and  that  he  might  be  re* 
lieved  in  all  and  singular  the  premises,  he  prays  process 

a  TotbU],  1 14.  b  1  Vern.  40. 


OF  THE  wife's  EQUITY,  AS  IT  IS  ADMINISTERED,  &C*  ^       4d7 

against  husband  and  wife,  her  two  trustees,  &€•  &c.  There 
was  a  demurrer  to  this  bill,  for  want  of  interest  in  the  plain- 
tiff, which  was  allowed ;  but  his  Lordship  said,  that  "  If 
Mr.  Powell  had  been  plaintiff  here  in  Chancery  to  have 
the  trustees  transfer  their  estate,  or  for  any  other  favour  of 
the  Court,  then,  indeed,  when  he  had  such  a  hand  upon  Mr, 
Powell,  he  could  make  him  do  such  things  as  should  be  rea- 
sonable." 

In  this  case  of  Mtcoe  v.  Powell^  there  is  no  decision  on 
the  wife^s  right  to  a  provision  out  of  her  fortune  ;  there  is 
merely  an  intimation  of  the  Courtis  to  the  relief  to  which 
the  wife  would  be  entitled  under  certain  circumstances, 
without  any  question  being  raised  upon  the  subject ;  but 
the  strength  of  this  equity  was  afterwards  fully  tried,  and 
its  superiority  over  the  legal  claims  of  the  husband  amply 
established,  in  the  subsequent  case  o(  Mthier  Y."Colmer  ^'^ 
and,  though  it  would  seem,  from  the  two  former  cacies,  that 
the  wife's  equity  had  been  long  and  firmly  settled  as  the 
fixed  practice  of  the  Court,  we  find,  in  thi^  case,  that  the 
husband's  legal  rights  were  as  warmly  defended,  and  this 
doctrine  as  strongly  combated,  as  if  it  had  been  a  novel  en- 
croachment. Even  his  Lordship  (Lord  Chancellor  King)  wife's 
expressed  much  disapprobation  of  the  rule :  aYid  although  f**'^"* 
an  order  was  made  on  the  husband  to  make  proposals  for  a  enforcod 
settlement  on  his  wife,  before  he  was  suffered  to  receive  ^^^^^ 
her  portion,  yet  it  was  made  with  great  reluctance  by  the 
Court.  In  this  case,  the  defendant,  Colmer,  had  married  a 
minor,  without  the  consent  of  her  mother,  or  of  the  Court, 
during  the  pendency  of  a  bill  for  an  account  of  the  personal 
estate  of  the  minor's  late  father,  in  which  there  was  a  de- 
cree that  one  third  should  go  to  the  widow,  according  to  the 
custom,  and  the  remaining  two  thirds  to  the  children.  Mrs. 
Colmer's  share  amounted  to  14,000/.,  and  her  husband 
having  applied  to  the  Court  for  this  money,  he  was  sent  to 
the  Master  to  make  proposals  as  to  the  settlement  which  he 
was  willing  to  make  on  his  wife.    When  his  proposal  came 
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to  be  considered,  on  the  Master's  report,  his  counsel  aligned, 
that  this  money  being  personal  estate,  the  law  vested  the 
right  to  it  in  the  husband,  and  that  it  was  extraordinary  that 
a  court  of  equity  should  intermeddle  where  the  law  gives  a 
plain  title.     It  was  replied,  on  the  other  hand,  that  if  the 
busband  could  get  his  wife's  portion  at  law  without  th^  as- 
sistance of  equity,  then  the  Court  would  not,  in  such  case, 
interpose ;  but  the  application  being  in  a  court  of  equity, 
by  the  husband,  for  his  wife's  fortune  in  the  hands  of  the 
Court,  if  he  will  have  equity,  he  must  do  equity ;  and  the 
Chancellor  said,  he  thought  it  extraordinary  that  this  Court 
should  interfere  in  cases  where  the  law  gives  him  a  title  to 
the  wife's  peraonal  estate.     However,  it  appears,  from  the 
register's  book,  that  Colmer,  the  defendant,  was  obliged  to 
make  a  settlement  on  his  wife. 
The  court      Adams  V.  Pierce^  is  a  case  in  which  the  Court  not  only 
7me^'      recognised  the  wife's  equity  to  a  provision  out  of  her  per- 
proTision     sonal  fortune,  which  was  within  the  power  of  the  Court, 
wifbout  of  ^^^  ^^^  refused  to  interfere  with  a  part  of  her  portion, 
herequita-  which  had  been  of  an  equitable  nature,  being  a  legacy, 
reflts,  and  the  husband  having  got  it  into  his  possession  by  the  assent 
^"y  P*'*  of  the  executor.     In  this  case,  one  Adams  had  bequeathed 
have  been  about  2000/.  to  each  of  his  two  daughters,  and   several 
the^g-'^     leasehold  estates  to  his  son,  and  if  the  son  should  die  within 
band,  it       age,  then  to  go  to  his  daughters  ;  and  he  made  his  brother 
terfere.  "^'  ^'^  executor.     The  eldest  daughter  married  the  defendant, 
Doctor  Pierce,  who  made  a  settlement  upon  her.      The 
second  daughter  married  a  freeman  of  London,  wh^  con- 
sented, before  the  marriage,  that  the  executor  should  assign 
part  of  her  portion  to  trustees  for  her  separate  use.     The 
son  entered  upon  the  leasehold  premises  with  the  assent  of 
the  executor,  and  died  during  his  infancy,  by  which  an 
estate  worth  4000/.  devolved   upon  his  two  sisters.     The 
executor  in  trust  filed  this  bill  to  pass  his  accounts,  and 
tilso  prayed,  that  the  two  husbands  should,  in  consideration 
of  this  increase  of  their  wives'  portions,  make  additional 
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settlements.  The  Chancellor  (Lord  Macclesfield)  said, 
"  The  executor  having  assented  to  the  legacy  of  the  lease* 
hold  estates  to  the  son,  this  is  an  assent  also  to  the  devise 
over  to  the  daughters,  who  have  thereby  gained  a  legal 
interest  in  such  leasehold  estates,  which  I  cannot  take  from 
them,  nor  devest  them  of  what  ia  already  vested  in  them  by 
act  of  law  ;  but  as  to  that  part  of  the  estate  which  consisted 
of  money,  the  executor  being  but  a  trustee  thereof  for  the 
wives,  the  Court  can  choot^e,  whether  they  will  let  the  hus- 
bands, have  the  money  without  making  a  suitable  settle- 
ment." 'But  as  the  money,  exclusive  of  the  leasehold  estates, 
was  inconsiderable,  and  as  the  husbands  wfere  prosperous 
in  their  circumstances,  his  Lordship  said,  that  it  was  not 
worth  while  to  settle  that.  .  The  decree  was,  that  the  exe- 
cutor should  account  and  have  his  costs  to  this  time, 
reserving  all  subsequent  costs.  Now  this  case  proves  two 
propositions ;  first,  that  the  wife  is  entitled  to  a  settlement 
out  of  t)er  equitable  portion,  if  she  has  been  already  inade- 
quately provided  for  ;  and,  secondly,  that  if  the  husband 
have  got  the  possession  of  any  part  of  that  portion,  without 
making  a  settlement  upon  his  wife  for  it,  the  Court  will  not 
disturb  him  in  the  enjoyment  of  it. 

Brown  and  Wift  v.  Ellon^^  is  another  case  in  which  this  ProvMion 
protection  was  afforded  to  the  wife  against  her  husband,  ^^^^^ 
but  it  differs  from  the  preceding  in. this  particular,  that  in  legacy, 
this  latter  instance,  the  wife  joined  her  husband  in  an  appli-  and  her 
cation  to  the  Court  against  an  executor  for  a  legacy  which  ^"J^!?^ 
had  been  bequeathed  to  her.      There  Sir  John  Brown  had  billagainst 
married  a  lady  to  whom  a  legacy  of  400/.  had  been  left,  ^foj^]^* 
payable  at  her  marriage.      Sir  John  demanded  the  legacj, 
but  the  executors  refused,  unless  some  provision  were  made 
for  the  wife.     Husband  and  wife  filed  their  bill  against  the 
executor  for  the  legacy,  and  on  the  hearing  before  the 
Rolls,  it  was  decreed,  that  the  husband  should  make  his 
proposals  for  a  settlement  to  the  Master,  and  should  pay 
all  the  costs.     From  this  decree  there  was  an  appeal,  which 
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was  heard  before  Lord  Chancellor  King^  for  the  plaintiffs 
it  was  contended,  that  this  being  a  legacy  out  of  personal 
estate  only,  the  plaintifis  might  have  recovered  it  in  the 
spiritual  court,  without  being  put  under  any  terms;  besides, 
as  the  husband  might  release  this  legacy,  to  impose  terms 
on  him  ivas  to  take  from  him  the  benefit  of  the  law.  The 
defendant's  counsel,  on  the  other  hand,  said,  that  as  the 
plaintiff  sought  equity,  he  must  do  it  ;  that  it  was  the  con- 
stant  practice  of  the  Court,  and  nothing  unreasonable  in  it, 
when  the  husband  came  for  assistance  in  recoverijig  his 
wife's  portion,  to  give  their  assistance  on  whatever  terms 
tfaey  deemed  reasonable.  His  Lordship  said,  ^^  1  have 
found  it  to  be  the  constant  practice  at  my  coming  into  this 
Court,  to  enforce  the  husband,  before  he  recovers  by  the 
aid  c^  equity  his  wife.'s  portion,  to  make  a  settlement ;  and 
as  such  practice  has  so  long  obtained,  1  shall  not  at  this 
time  take  upon  me  to  alter  it,  although  it  seems  to  break  in 
upon  the  legal  title  which  the  husband  has  to  hi|^  wife's 
personal  estate."  His  Lordship  then  affirmed  that  part  of 
the  decree  which  directed  a  settlement,  but  reversed  that 
part  of  it  which  gave  the  costs  against  Sir  John. 

In  this  case,  Lord  Chancellor  King  manifested  the  same 
feeling  against  the  wife's  equity  that  he  did  in  Mtlner  y* 
Colnurf  on  account  of  its  interference  with  the  legal  rights 
of  the  husband  ;  but  he  yielded,  notwithstanding  the  incon- 
venience it  sometimes  produced,  because,  as  his  Lordship 
expressed  himself,  '^custom  and  long  usage  had  sufficiently 
Action  for  established  it."      His  Lordship  also  decided  by  this  case, 
^gj^MDot  that  a  legacy  was  liable  to  this  equity,  although  at  that 
able,  bo-     time  an  action  at  law  niight  have  been  maintained  against 
«J|^  ^«»-  the  executor  for  the  recovery  of  it,  *     Now,  indeed,  such 
would        an  action  does  not  lie  ;^  and  one  of  the  reasons  given  for  it 
able  to  ro-  ^9  ^^^  ^e  husband  would  by  such  means  get  a  legacy  be- 
^•^  \      queathed  to  his  wife  free  from  the  condition  which  a  court 
making  a    of  equity  impoaes  ;  and  as  an  injunction  would  issue  for  the 
^h?^    same  reason' against  a  husband  proceeding  in  the  ecclesias* 
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tical  court  for  bis  wife^s  legacy,  there  is,  therefore,  do  lon- 
ger any  question  as  to  (be  liability  of  this  part  of  her  portion    ' 
to  this  claim.J      However,  the  Court  went  a  much  greater  When  the 
length  in  support  of  this  claim  of  the  wife,'in  the  subse-  Jasre" 
quent  case  of  Bond  v.  Simmons  ;^  for  there,  on  the  bill  of  ceived  a 
the  husband  against  the  executor,  for  a  legacy  of  500/.  left  oTfL^^ 
to  his  wife,  it  appearing  that  he  had  already  had  at  least  ^^^'^  ^^'- 
SOOO/.  of  her  fortune,  and  that  he  had  never  made  any  set-  onlj  a 
tlementon  her;  and  he  refusing  to  lay  proposals  before  the  ^"*^\  P"* 
Master  for  a  settlement  in  consideration  of  this  legacy,  tl)e  court,  if  he 
Court  not  only  withheld  the  interest  from  him  during  his  life,  j^ake^a^ 
but  on  his  death  gave  it  to  his  wido^v.     The  facts  were  proyidon, 
these  :  Bond,  the  husband,  had  filed  a  bill  for  this  legacy,  principle 
whith  the  defendant  refused  to  pay,  because  the  plaintiff  "**'^"^*®- 

*  .*'  *^  rest  will  be 

would  not  make  any  provision  for  his  wife.  The  Court  re-  given  to 
feired  it  to  the  Master  to  receive  proposals  from  the  plaintiff  ^""* 
for  a  iettlemcnt,  and  the  Master  reported,  that  no  proposals 
had  been  laid  before  him.  The  defendant  then  petitioned 
that  be  might  be  eased  of  the  burthen  of  this  demand,  and 
the  Court,  on  his  offer  to  pay  the  money,  directed  the  Ac- 
countant General  to  lay  it  out  in  South  Sea  annuities  for 
the  benefit  of  the  plaintiff  and  his  wife,  subject  to  further 
directions.  It  appeared,  in  ibis  case,  that  Bond  had  re-  , 
ceived  at  least  2000/.  of  his  wife's  fortune,  and  that  he  ne- 
ver could  be  prevailed  upon  to  make  any  provision  for  her. 
The  husband  having  died  after  this  direction  to  the  Ac- 
countant General,  a  question  arose  between  his  represen- 
tatives and  his  wife,  as  to  the  dividends  and  produce  of  the 
South  Sea  annuities  *,  and  Lord  Hardwicke,  pronouncing 
his  judgment,  observed,  ^^  If  this  500/.  had  been  the  only 
portion  of  his  wife,  I  should  have  been  of  opinion,  the  hus- 
band, in  his  lifetime,  would  have  been  entitled  to  the  inte- 
rest fop  her  maintenance ;  but  the  wife  has  brought  him  a 
eevMiderable  portion  besides,  no  less  than  3000/.,  as  appears 
by  the  affidavits*  The  husband  has  used  her  so  hardly, 
that  be  has  left  her  nothing  but  only  her  own  freehold 
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estate,  which  he  could  not  debar  her  of:  he  has  been  so 
obstinate,  that  he  would  not  perform  the  terms  of  the  de- 
cree  by  making  a  settlement ;  so  that,  upon  application  to 
the  Court,  they  ordered  the  money  to  be^put  out  by  the 
trustees  for  the  benetit  of  the  husband  and  wife,  subject  to 
the  further  order  of  the  Court,  without  saying  any  thing  of 
the  application  of  this  money*  Where  a  husband  has  re- 
ceived a  great  part  of  his  wife's  portion,  and  only  a  small 
part  remains,  and  the  husband  is  so  perverse  he  will  not 
make  a  competent  settlement  on  the  wife,  the  Court  will 
not  duly  stop  the  payment  of  the  residue  of  her  fortune  to 
her  husband,  but  will  even  prevent  his  receiving  the  inte- 
rest of  that  residue,  that  it  may  accumulate  for  the  benefit 
of  the  wife,  unless  he  is  starving  for  want  of  maintenance. 
The  direction  here  was  not  for  the  benefit  of  the  husband, 
or  to  alter  the  right  and  property  of  the  parties,  but  only 
to  ease  the  executor  of  the  burthen,  and  ordering  the  Ac- 
countant General  to  lay  it  out  in  this  manner,  was  to  secure 
it  against  the  husband,  subject  to  the  further  order  of  the 
Court."  His  Lordship  then  directed,  that  so  much  of  the 
order  as  directs  the  produce  of  the  South  Sea  annuities  to 
be  paid  to  John  Bond,  (the  husband,)  should  be  discharged, 
*     and  that  the  same  should  be  paid  to  the  petitioner. 

And  certainly  this  was  acting  up  to  the  true  spirit  of  the 
rule  of  equity,  which  endeavours  to  secure  to  a  wife,  un- 
provided for  by  settlement,  a  fair  proportion  of  her  fortune. 
The  general  rule  is,  that  a  husband,  maintaining  his  wife, 
is  entitled  to  the  interest  of  her  fortune,  though  he  should 
refuse  to  make  a  settlement  on  her ;  but  in  this  case  Lord 
Hardwicke  has  introduced  a  wholesome  exception  to  it, 
namely,  that  where  the  husband  has  already  received  a 
lai^e  share  of  her  fortune,  not  having  made  any  provision 
for  her,  and  applies  to  the  court  for  another  part  of  it,  he 
shall  not  have  even  the  interest  of  this  unrecovered  portion, 
until  he  complies  with  the  terms  of  the  Court.  And  bj 
this  means  it  appears,  that  the  wife  -may  have  not  only  (he 
principal  of  her  legacy  by  survivorship,  but  the  interest  of 
it  also.     Indeed,  this  case  suggests  a  mode  of  admiaistering 
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the  wife's  equity^  which,  if  adopted,  isiodld  add  greatly  to 
the  security  of  women  who  marry  without  the  precaution  of 
a  previous  settlement,  namely,  that  the  wife's  provision 
should  be  proportioned  not  merely  to  that  part  of  her 
equitable  portion  which  the  husband  seeks  to  reduce  into 
possession,  but  to  the  entire  of  her  fortune,  whether  legal 
or  equitable,  and  including  as  well  that  part  of  it  which  he 
had  previously  received  -without  making  a  settlement  upon 
her,  as  that  part  of  it  for  the  recovery  of  which  he  sues  in 
equity.  In  this  way  the  Court  would  be  enabled,  .on  many 
occasions,  to  secure  an  adequate  provisidn  for  a  married 
woman  out  of  her  entire  portion,  without  infringing  upon 
the  present  rule,  not  to  interfere  with  that  parf'of  her  pro- 
perty which  the  husband  may  have  independently  of  the  aid 
of  a  court  of  equity. 

These  are  the  principal  cases  in  which  equity  has  inter- 
fered for  the  protection  of  the  wife  against  the  husband 
himself.  There  are,  no  doubt,  several  others  of  the  same 
description,  but  it  is  deemed  sufficient  for  the  present  to 
advert  to  them  briefly,  the  more  particularly,  as  tbey  will 
require  to  be  more  fully  stated  and  observed  upon  hereafter 
with  a  view  to  other  divisions  of  this  subject. 

Harrison  v.  Buckle}  and   Gardiner  v.    Walker^  were  Injanctioir 
cases  where  bills  were  filed  by  executors  for  injunctions  JIjJ^^j  ^^ 
against  husbands  who  were  proceeding  in  the  ecclesiastical  the  soit  of 
court  for  the  recovery  of  legacies  which  had  been  left  to  gainst' 
their  wives,  and  the  injunctions  were  granted,  until  provi-  husband 
sion  should  be  made  for  the  wives.      Winch  v.  Page^  was  for  recove- 
a  case  of  an  unusual  nature  ;  it  was  that  of  a  bill  for  an  in-  fy  of  wife's 
junction  by  a  father  against  his  son-in-law,  who  had  brought  til  he 
an  action  on  a  bond  which  had  been  executed  by  the  father  ^^^f^' 
to  his  daughter  for  the  payment  of  a  sum  of  money,  as  her  her. 
portion*      The  bond  had  been  deposited  in  the  hands  of  a  Injunction 
trustee,  previous  to  the  marriage  of  the  daughter  ;  she  after-  granted  at 
wards  marries  without  her  father's  consent,  and  the  trustee  t^e  suit  <^ 
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delivers  the  bond  to  her  husband,  who  brought  an  action  bond 
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upon  it.  The  bill  prayed  that  the  husband  should  be 
restrained  from  proceeding,  and  that  the  Court  should 
secure  the  money  for  the  plaintiff's  daughter,  the  defend* 
ant's  wife,  and  the  injunction  was  granted.  In  March  ▼. 
Head^^  and  Tomkifns  v.  Ladhrookf  and  in  an  anonymooB 
case  in  2  Yes.  sen.,^  the  husbands  were  obliged  to  make 
provisions  for  their  wives  on  an  accession  of  fortune  to 
them  ;  and  in  the  first  two  instances  it  was  held,  that  the 
wife  was  entitled  to  a  provision  in  consequence  of  such  ac- 
cession, although  there  had  been  a  previous  settlement  upon 
her.  In  the  case  also  of  Lady  Elibank  v.  Montolieu^  the 
same  care  was  taken  of  the  plaintiff,  who  filed  a  bill  against 
her  husband  and  the  administrator  of  an  intestate,  (ta  a 
share  of  whose  personal  estate  she  was  entitled  as  one  of 
the  next  of  kin,)  praying  a  provision  out  of  her  share,  and 
it  was  referred  to  the  Master  to  see  a  proper  settlement 
made  on  the  plaintiff  and  her  children. 

There  are.  instances  also  where  the  bills  of  married 
women,  praying  that  their  husbands  may  be  restrained  from 
assigning  their  equitable  choses  in  action,  have  been  enter- 
tained. In  Ellis  V.  Ellis ^^  the  plaintiff,  a  married  woman, 
filed  a  bill  to  restrain  her  husband  from  assigning  money  in 
the  funds,  to  which  she  was  entitled,  and  to  compel  him  to 
make  a  settlement.  And  Lord  Loughborough  continued 
the  injunction,  and  directed  the  husband  to  lay  proposals 
before  the  Master.  And  in  Roberts  v.  Roberis,^  on  a 
similar  applicatiop.  Lord  Alvanley  granted  similar  relief. 
At  the  time,  however,  at  which  these  last  two  cases  were 
decided,  the  iDaiture  and  extent  of  the  wife's  equity  was  not 
so  fully  understood  as  it  is  at  present ;  but  since  the  doc- 
trine, that  the  wife's  equity  is  a  lien  on  her  equitable  cboaes 
in  action,  even  in  the  hands  of  a  purchaser  for  valuable 
consideration,  has  been  established,  such  bills  have  become 
unnecessary. 
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And  this  equity  will  be  administered  to  the  wife,  not  only  Wife's 
at  her  own  instance  and  that  of  her  trustees,  and  of  the  mUiistered 
executors  of  a  testator  who  had  bequeathed  a  legacy  to  her,  ^^^^^  *"' 
but  even  the  debtorof  the  wife  has  been  allowed  to  resist  her  debtor. 
the  payment  of  the  debt  to  the  husband,  and  to  claim  the 
benefit  of  this  protection  for  her  in  respect  of  it.     For  in 
the  case,  of  Dary  and  Wife  v.  Pollard^^  where  the  plaintiff 
and  his  wife,   who  was    the    daughter    and  executrix    of 
Thomas  Day,  filed  their  biil,.by  which  they  demanded  200/. 
from  the   defendant,  Sarah  Pollard,  for   which    she   had 
executed  her  bond  to  the  testator,  the  plaintiff  Elizabeth's 
father.     The  defendant  admitted  the  execution  of  the  bond, 
but  said,  that  she  had  made  a  payment  of  50/.  on  account  of 
it,  on  which  the  bond  had  been  delivered  up  to  her  to  be 
cancelled,  and  that  the  remaining   150/.  was  lent  upon  a 
mortgage  of  a  house,  and  was  well  secured,  and  ready  to  be 
paid  with  interest,  as  the  Court  should  direct,  so  as  the 
same  may  be  preserved  for  the  benefit  of  the  plaintiff  Eliza- 
beth, and  not  to  be  spent  by  her  husband.     And  this  ap- 
pearing to  be  the    case,  the  Court  declared,   that    since 
George 'Davy,  the  husband,  had  not,  nor  would  make  any 
provision  or  settlement  on  his  wife,  the  aforesaid   150/.  so 
secured  by  the  said  mortgage  of  the  sard  house,  shouTfl  con- 
tinue and  remain  on  the  security  until  the  same  should  be 
laid  out  or  otherwise  secured  for  the  wife,  or  till  the  Court 
should  make  further  order  therein. 

These  are  the  cases  in  which  the  husband  himself  has  Wliere 
beet)  obliged  to  submit  to  this  rule  of  the  Court  in  favour  and  wife 
of  the  wife.     But  if  husband  and  wife  are  residents  in  a  ^'^J®^; 

dents  of  a 

foreign  state,  where  the  laws  are  such  that  they  would  defeat  foreign 
any  provision  made  in  this  country  for  her,  it  seems  that  J^ehlw of 
the  Court  will  let  the  husband  have  her  money  without  which 
putting  any  terms  on  him.     As  in  Sawer  v.  SAu/c/  where  the^enSe* 
the  husband  came  into  court  to  obtain  money  found  by  the  of  wife  s 
report  of  the  Deputy  Remembrancer  to  be  due  to  his  wife  the  hua- 
upon  the  distribution  of  an  intestate's  effects,  the  Court  took  ^^l  ^^ 

equity  will 
tt  Finch's  Ch.  Rep.  377.      1  Eq.  Abr.64.  ▼  1  Anst  Q3.  notbeen- 

forced 
59  here. 
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into  consideration  whether  they  should  order  the  money 
recovered  to  be  settled^on  the  wife,  or  g^ven  to  the  husband. 
The  Master,  on  a  reference  to  him,  certified,  that  by  the 
laws  of  Prussia,  of  which  husband  and  wife  were  inhabit- 
ants, the  whole  personalty  of  the  husband  and  wife  was, 
during  the  cpyerture,  at  the  absolute  disposal  of  the  hus- 
band, but,  dn  the  death  of  either,  was  divided  between  the 
survivor  and  the  heirs  of  the  deceased.  And  the  Court 
observing  that  it  would  be  very  difficult  to  direct  any  way 
by  which  it  could  be  settled,  so  as  not  to  be  liable  to  be 
done  away  by  the  laws  of  Prussia,  ordered  it  to  be  paid  to 
the  husband. 
Wife's  ^^  appears,  however,   that  this  equity  of  the  wife  was 

equity  ex-  received  in  the  Court  of  Chancery  with  some  symptoms  of 
her  legJi  disapprobation,  as  Lord  Chancellor  King  thought  it  '^  ex- 
cliosei  in  traordinary  that  equity  should  interfere  against  the  husband 
Qa»re.  in  cases  where  the  law  gives  him  a  clear  title  to  the  wife's 
personal  estate,"^  and  that  ^^  it  seemed  to  break  in  on  the 
legal  title,  which  the  husband  has  to  his  wife's  personal 
estate/'"^  But  Lord  Hardwicke  was  of  a  different  opinion, 
for  he  considered  this  rule  as  founded  in  justice,  '  and  so 
far  from  agreeing  with  Lord  Chancellor  King,  his  Lord- 
ship would  give  neither  principal  nor  interest  of  the  wife's 
fortune  to  a  husband  persevering  in  his  resistance  to  make 
a  provision  for  her.^  Indeed  in  Jezoson  v.  Jtfoti/^on,^  bis 
Lordship  intimated  an  opinion,  that  this  equity  ought  to  be 
extended  even  to  the  legal  choses  in  action  of  the  wife, 
which,  although  there  have  been  only  three  decisions  to 
countenance  it,  and  ^Itbovigh  the  prevalent  spirit  of  the 
cases  be  against  it,  yet  seems  perfectly  recopcilable  with 
the  principle  that  actuates  courts  of  equity  in  their  inter- 
ference on  these  subjects.  The  opinion  is  this,  that  where 
there  is  a  bond  debt  to  a  wife,  dum  solUf  and  the  hus- 
band recovers  it  at  law,  if  a  bill  be  brought  for  an  injunc- 
tion to  stay  execution  upon  the  judgment  at  law,  it  would 


w  2  p.  Waw.  639. 
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be  granted.  Hts  Lordship  does  not  expressly  say,  Ihat  the 
injunction  would  be  granted  under  such  circumstances,  but 
after  putting  such  a  case,  his  words  are,  ^'  I  do  not  know 
whether  this  Court  would  not  grant  the  injunction,  but  as 
this  point  is  not  now  before  me;  I  will  not  determine  it.^' 

The  cases  alluded  to  above  as  corroborating  this  notion  of 
his-  Lordship,  are  Mason  v.  MasUrs^  and   Winch  v.  Page,^    Husband 
and  decided,  the  first  upwards  of  sixty  years,  and  the  se-  ^U^^j^o. 
cond  twenty. years  before  the  case  o(  Jezoson  x.  Moul-  vering 
son.^     ]n  Mason  v.  Masters j  which  w*as  decided  by  Lord  ^^w«m- 
Nottingham,  the  defendant  stole  a  marriage  with  one  that  ^^  provi- 
bad  500/. ;  half  was  paid  down,  half  was  secured  by  bond,  made  for 
The   defendant    sued  the   bond,  and    Lord    Nottingham  ^^''' 
said,    *'  I    restrained    this  suit    till  some    provision    was 
made  for  the  wife  out  of  the  money,  and  at  the  same 
time  dismissed  a   bill  brought  by  a  creditor  of  the  hus- 
band against  the  trustee  of  this  bond  to   p^y  him  out 
of  this  security,  which  was  a  kind  of  attachment  in  equity.'' 
This  decision  is  entitled  to   great    respect,    not   only  as 
coming  from  Lord  Nottingham,  but  also  because  it  was  cited 
in  strong  terms  of  approbation  by  Lord'  Northington,  in 
Forbes  ▼.  Phipps^  where  his  Lordship,  having  stated  the 
principles  established  by  Mas<m  v.  Masters^  said,  '^  And  I 
am  warranted  by  the  highest  authority  in  saying  this,  vtz". 
the  case  of  Masim  r.  Masters^  determined  30  Car.  2.  by 
Lord  Nottio^am."    So,  in   Winch  v.  Page^  the  facts  of 
which  have  been  fully  stated  above,^  a  father  gave  a  bond 
to  his  daughter  for  the  payment  of  a  sum  of  money,  and, 
upon  her  subsequent  marriage  without  his  consent,  the  hus- 
band having  proceeded  for  the  recovery  of  the  money,  an 
injunction  was  granted,  on  the  father's  bill,  praying,  that 
it  be  secured  for  the  benefit  of  his  daughter  and  her  chil- 
dren. 

b  Cited  bv  Lord  Northing  ton  in  d  2  Alk.  420. 

Forbef  ▼.  Fhippi,  1  EdrafsCaa.  e  1  Eden's  Cat.  506. 
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property? 
Qu8&re. 


Upon  this  case  the  reporter  observes,  that  this  was  going 
a  great  length,  and,  as  he  believed,  beyond  what  had  been 
done  in  Chancery :  for,  says  he,  ''  the  obligee  is  defendant 
here/'  So  that  Bunbury's  objection  to  this  decision  was, 
not  because  he  thought  that  equity  ought  not  to  interfere 
with  any  claim  of  the  husband  to  his  wife^s  portion,  which 
be  could  establish  in  a  court  of  law,  but  because  it  was  un- 
usual to  put  terms  upon  him,  unless  where  he  himself  comes 
into  a  court  of  equity  for  his  wife's  portion. 

Now,  considering  these  decisions  coupled  with  the  opi- 
nion glanced  at  by  Lord  Hardwicke,  and  looking  at  the  mo- 
beconfined  ^iy^g  which  guide  courts  of  equity  in  affording  this  protec- 
equitable    tion  to  married  women,  it  is  hoped  it  will  not  be  deemed  too 
bold  or  extravagant  a  position  to  contend  for,  that  the 
same  jurisdiction  should  restrain  the  husband  from  availing 
himself  of  any  means,  either  at  law  or  in  equity,  of  pos* 
sessing  himself  of  the  wife's  legal  choses  in  action,  without 
making  a  competent  provision    for  her.'      The    rule    of 
equity  with  respect  to  the  wife's  portion  is,  that  the  bus 
band  shall  not  have  the  aid  of  the  Court  to  acquire  the 
possession  of  it,  unless  he  mak-e  some  settlement  on  her^ 
and  the  re'ason  assigned  for  this  interference  is,  because  it 
would  be  a  hardship  and  an  injustice,  to  leave  a  woman 
who  has  brought  a  fortune,  to  the  chance  of  a  husband's 
unkindness  or  insolvency.     Such  benevolent  precaution  is 
properly  within  the  province  of  an  equitable  jurisdiction. 
But  is  there  any  good  reason  for  limiting  the  exercise  of 
that  benevolence  to  the  equitable  interests  of  the  wife,  and 
for  leaving  her  legal  choses  in  action  to  the  mercy  of  her 
husband  ?     Can  any  good  reason  be  assigned,  that  a  court 
of  equity  should  force  a  husband  to  make  a  provision  for 
his  wife  out  of  her  personal  fortune,  which  happens  to  be 
of  an  equitable  description,  while  he  is  at'  the  same  time 
suflered  to  possess  himself  of  all  her  legal  interests,  unmo- 
lested by  the  same  Court  ?    It  is  very  true,  that  the  law 
vests  the  personal  property  of  the  wife  in  the  husband,  but 


g  See,  on  tbia  subject,  Hargrave's  note  to  Co.  Litt.  351  a.  note  904r 
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this  is  no  reason  for  suffering  the  husband  to  take  his  wife's 
legal   choses  in   action  without   imposing  terms   on  him, 
while  this  equity  for  a  provision  attaches  on  those  which 
aire  equitable,  for  the  law  vests  the  one  kind  of  property 
quite  as  much  in  the  husband  as  the  other.      The  legal 
rights    of    the  husband    are    as    much    interrupted    and 
infringed  upon    by   the  interference  of  equity    with   the 
equitable  interests  of  his  wife,  as  they  could  be  by  any 
interference  with  those  which  are  purely  legal.     So  that  the 
reasonableness  of  this  exemption  of  the  wife's  legal  choses 
in  action  from  the  wife's  equity,  is  not  at  all  established  or 
advanced  by  the  maxiin  that  all  her  personalty  vests  in  her 
husband.      So  long,  indeed,  as  the  courts  of  equity  inter- 
posed for  the  wife,  only  where  the  husband  required  their 
aid,  there  was  some  ground  for  refusing  to  interrupt  him^ 
in  his  efforts   at  law  to   possess  himself  of  her  fortune, 
because,  as  in  such  cases,  he  sought  no  equity,  there  was 
no  necessity  for  requiring  him  to  do  equity.      But  at  the 
present  day,  when  the  wife's  interests  are  protected,  and  her 
equity   dispensed   to  her,  whoever  the  plaintiff  may  be, 
whether  the  husband  or  his  assignees,  who  ask  for  assist- 
ance with  respect  to  her  personal  fortune,  or  the  wife  or 
her  trustees,  who  pray  the  benefit  of  this  equity  for  her, 
surely  there  can  be  no  pretence  for  not  subjecting  her  legal 
choses  in  action  and  her  equitable  property  to  the  same  rule. 
If  there  were  no  instance  in  which  a  court  of  equity  in-? 
terrupted  the  enjoyment  of  a  clear  legal  right,  with  a  view 
to  the  prevention  of  a  possible  mischief,  then  indeed  the 
argument  against  the  interference  of  equity  with  the  legal 
choses  in  action  of  the  wife  would  derive  some  strength 
from  the  absence  of  such  an  example ;  but,  when  we  recol- 
lect that  a  court  of  equity  will  enjoin  a  tenant  for  life  with- 
out impeachment  of  waste,**  not  to  do  acts  which  may  injure 
the  inheritance,  what  becomes  of  the  argument  against  an 
injunction  to  prevent  a  husband  from  recovering  his  wife's 

h  Wyatt's  Regie.  243.    Mitford'«  Pleadings,  3d  edit.  113. 
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t   "  personal  fortune,  merely  because  the  lia^ii^  gives  such  pro- 

ty  to  him  ;  the  law  as  fully  gives  the  tenant  for  life, 
hout  impeachment  of  waste,  the  po'v^r  of  cutting 
down  trees,  and  the  property  irt  them  when  they  are 
cut  down,'  as  it  gives  the  goods  and  chattels  of  the 
wife  to  her  husband  ;  and  yet  a  court  of  equity  has 
no  scruple  in  issuing  an  injunction  against  such  a  tenant 
for  life,  who  attempts  to  exercise  his  legal  rights  by  the 
destruction  of  ornamental  timber,J  or  by  doing  any  other 

* 

act  which  may  occasion  permanent  injury  to  the  inherit- 
ance* 

If  the  prevention  of  a  mischief  which  may  be  permanent 
and  irreparable  be  an  object  with  a  court  of  equity  sufficient 
to  rouse  it  to  interrupt  the  assertion  of  a  clear  legal  right, 
what  case  can  be  conceived  more  calculated  to  produce 
this  effect,  than  that  of  a  husband  seizing  upon  the*  pro- 
perty of  his  wife  without  securing  any  provision  for  her, 
and  affording  her  no  protection  against  the  possibility  of  his 
future  misfortunes,  or  of  his  future  waste  and  improvidence. 
Can  a  court  which  exercises  a  power  to  preserve  timber, 
merely  because  it  is  ornamental,  in  opposition  to  a  person 
having  a  right  at  law  to  destroy  it,  be  said  to  be  without 
jurisdiction  to  prevent  a  cruel  waste  on  the  property  of  a 
woman,  who  may  be  left  destitute  by  a  rigid  adherence  to 
a  legal  maxim. 

But  it  has  been  ui^ged  as  an  alignment  against  the  inter- 
ference of  equity  with  a  husband's  possession  of  his  wife's 
legal  choses  in  action,  that  he  having  a  right  to  release 
them,  it  would  be  in  his  power  at  any  time  to  defeat  the 
care  and  precaution  of  the  court  by  the  exercise  of  this 
right.  The  answer  to  this  aif  ument  is,  that  the  husband 
would  be  very  unlikely  to  strip  himself  of  the  benefits  of 
his  wife's  property,  without  receiving  some  compensation 
for  it,  and  that  merely  to  avoid  making  a  settlement  on  her; 
and  that,  though  be  has  such  power,  yet  it  could  be  no  reason 

i  1  T.  R;  5«.    Co.  Lit.  220  a.       j  1  Vem.  24.    2  Vert.  7«. 
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with  a  court  of  equity  for  decl'miog  to  secure  such  property 
of  bU  wife^  when  her  husband  attempted  to  reduce  it  into 
possession.  For  a  husband  may  release  his  wtfe^s  legacy ; 
aud  yet  it  is  the  constant  practice  of  that  court  to  issue  an 
iojuQction  to  restrain  him  from  proceeding  to  recover  it  in 
the  ecclesiastical  court.''  So  that  the  husband^s  power 
over  his  wife's  legal  choses  in  action,  can  be  no  reason  for 
the  refusiLl  of  the  Court  to  prevent  his  reducing  them  into 
possession* 

At  one  time,  it  was  the  practice  to  refuse  to  administer    Formerly 
the  wife's  equity,  unless  the  husband,  or  some  person  claim*  ]^^^^y  ^^^ 
ing  through  him,  applied  for  the  aid  of  the  Court,  to  ac-  adminis- 
quire  the  possession  of  the  wife's  equitable  interests.    But,  ghe  were 
if  the  wife  were  the  plaintiff,  praying  for  a  provision  out  of  plaintiff.  j 

the  same  property,  her  bill  would.be  dismissed,^  a  dis- 
tinction that  can  hardly  be  reconciled  with  any  of  those 
principles  which  usually  regulate  courts  of  justice  in  their  i 

decisions.     For,  if  we  look  to  the  only  ground  on  which  a  i 

court  of  equity  can  justify  its  interference  with  the  legal 
claims  of  the  husband  to  the  personal  property  of  his  wife,  j 

namely,  an  anxiety  to  prevent  the  injury  and  injustice 
which  must  arise  to  her,  if,  being  entitled  to  a  sum  of  mo- 
ney, and  having  no  adequate  provision,  she  should  be  left 
destitute  of  any  means  of  support,  it  is  difficult  to  discover 
a  good  reason  for  saying,  that,  if  a  married  woman,  under 
such  circumstances,  be  plaintiff,  and  seek  the  assistance  of 
the  Court,  she  shall  not  have  it,  although  it  be  manifest 
that  she  has  been  hardly  used ;  and  yet  that,  if  she  be 
defendant,  and  the  husband,  or' any  person  appearing  in 
his  right,  and  calling  on  the  Court  to  assist  in  the  reduc- 
tion of  her  property  into  possession,  be  plaintiff,  then,  and 
in  such  a  case  only,  the  Court  will  interfere  for  her ;  as  if 
claims  to  justice  and  protection  were  rendered  weaker,  he- 

k  TotliiU,  114.    1  Strange, 238.  238.    Gardinerv.  Walker,!  Strw^e, 

503.      Free   Chan.  548.     5  Ves.  603.    Winch  v.  Page,  Bun-.  87.    EU- 

M7. 939.  bank  v.  Montoliea,  5  Ves.  737.   Can- 

1  Boflvil  7.  Brander,  1  P.  Wms.  v.  Taylor,  10  Ves.  574. 
458.  Harrison  v.  Buckle,  1  Strange, 


472  OF  THE  wife's  EQUITT,  AS  IT  IS  ADMINISTERED 

Wife  en-     cause  it  was  the  person  injured  who  sought  redress.     How- 
tfae  benefit  ever,  redress  to  the  wife  is  no  longer  limited  to  cases  where 
H^  ^^,        the  husband  and  bis  representatives  are  plaintiffs,  for,  where 
equity,"      her  property  is  subject  to  the  jurisdiction  of  equity,  whe- 
Sie^iaiii-    ^^^^  ^^^  wife,  or  her  trustee,  or  any  person  partaking  of 
tifl'maybe.  that  character,  or  the  husband  or  his  representatives,  or  his 
assignees,  general  or  particular,  come  for  aid,  still  the  wife 
is  held  to  be  equally  entitled  to  have  a  provision  secured  to 
If  execu-     her  out  of  it.     Tanfield  v.  Davenport"^  is  an  early  prece- 
plaintiflb      ^^^^  ^^^  ^^^  interposition  of  equity  in  favour  of  the  wife's 
{.^"k^^      claim,  at  the  instance  of  executors,  against  the  husband. 
seeking  to  There  an  injunction  was  granted  to  stay  proceedings  by 
^^^1 .     ^^®  husband  in  the  spiritual  court  for  a  legacy  due  to  the 
gacy  into    Wife.      But,  notwithstanding    this    precedent,    equity,  for 
5J^^JJj?°'  many  years  after  the  decision  of  this  case,  interfered  in 
have  her     enforcing  a  provision  for  the  wife  out  of  her  fortune,  only 
^'        in  instances  where  the  husband  himself,  or  some  person 
claiming  as  his  assignee,  applied  for  its  aid  to  acquire  the 
possession  of  that  fortune.     At  last,  however,  this  rule  was 
relaxed,  and  the  example  of  Tanfield  v.  Davenport^  was 
followed  in  Harrison  v.  Buckle.^      In  this  case,  A.  had  de- 
vised 1000/.  to  his  daughter,  on  her  arriving  at  age,  or  her 
day  of  marriage.     The  daughter  marries  the  defendant, 
and  she  and  her  husband  institute  a  suit  in  the  ecclesiastical 
court  against  the  trustees,  who  are  also  executors,  for  her 
legacy.     The  executors  filed  their  bill,  in  Chancery,  to  stop 
the  proceedings  in  the  spiritual  court,  and  .to  compel  the 
husband  to  settle  the  legacy  on  his  wife.     The  defendant 
insisted  on  his  right  to  the  legacy  independent  of  any  settle- 
ment.    The  Master  of  the  Rolls  said,  '^  The  bill  is  of  an 
unusual  nature.     It  has,  indeed,  been  the  common  course  of 
this  Court  to  oblige  a-husband,  who  comes  hither  in  right 
of  his  wife  for  a  sum  of  money,  to  make  a  proper  settle- 
ment upon  her,  before  it  is  given  to  him,  and  that  not  only 
in  the  case  of  trust  money,  which  can  be  recovered  no  where 
else,  but  in  the  case  of  legacies  too :  though,  I  must  say, 

m  TothiU,  114.  n  Ibid.  o  1  Strange,  238. 
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I  should  be  very  cautious  how  I  went  so  far  as  legacies, 
because  there  is  a  proper  court  elsewhere  for  tlie  recovery 
of  them.      The}  originally  belonged  to  the  Spiritual  Court 
only.      And  the  sole  ground  of  this  Court  intermeddling, 
is  the  discovery  of  the  testator's  personal  estate.     But  the 
present  case  is  different:    the  persons  liable  to.pa^  the        • 
legacy  are  plaintiffs  here,  and  not  the  husband  ;   and  whe- 
ther they  would  not  have  been  safe  in  pacing  the  legacy, 
,if  Ihey  had  suffered  the  Spiritual  Court  to  go  on  to  sen- 
tence, I  will  not  say*''      His  Honour  then  proceeded  to 
aay,    ^*  This  seems  to  be  something  of  the  nature  of  an 
interpleading  bill,  wherein   the  executors  call   upon  the 
hosbaod  and  wife  to  interplead  concerning  their  several 
rights,  the  husband   for  the    monej    absolutely,  and   the 
wife  to  A  proper  provision  to  be  secured  for  herself;  and 
then  it  will  be  like  the  common  case  of  a  husband's  coming 
into  this  court  to  have  a  legac)  against  his  wife/'      His 
Honour  then  desired  that  the  wife  should  attend,  and  inform 
the  Court  what  provision  she  was  willing  to  accept 

Here  his  Honour,  by  comparing  the  bill  in  this  case  to 
a  bill  of  interpleader,  showed  his  anxiety  to  give  the  wife 
the  benefit  of  her  equity,  without  directly  contradicting  the 
current  of  authorities.  But  Lord  Macclesfield,  in  the  subse- 
quent case  of  Gardiner  v.  Walker  and  Wife^^  treated  the  old 
rule  of  providing  for  the  wife,  only  where  the  husband  was 
the  plaintiff,  with  less  ceremony  ;  for  there  an  executor  filed 
his  bill  for  the  direction  of  the  Court,  touching  the  payment 
.of  a  considerable  legacy  left  by  his  testator  to  the  defend* 
ant^a  wife,  and  insisted  to  have  the  same  put  out  for  the 
benefit  of  the  wife  and  her  issue,  and  likewise  for  an  injunc- 
tion against  the  defendant's  proceeding  in  the  Spiritual 
Court  in  a  suit  there  instituted  for  the  legacy*  The  de- 
fendant insisted,  that  he,  having  commenced  his  suit  in  a 
proper  court,  ought  not  to  be  enjoined,  or,  if  he  ought,  yet 
there  could  be  no  reason  to  direct  the  money  to  be  put  out, 

p  1  Stnage,  503. 
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as  insisted  on  by  the  bill,  it  having  been  never  done,  bat 
in  cases  where  the  husband  has  brought  the  bill  to  compel 
the  executor  to  pay  the  money,  and  no  precedent  was  pro- 
duced where  such  directions  had  been  given  upon  a  bill 
brought  by  the  trustee.  His  Lordship  said,  '^  Then  it  is 
time  to  make  one.  Can  the  difference,  who  is  plaintiff  in 
equity,  alter  the  reason  of  the  thing  ?  If  it  should,  it  will 
but  be  for  the  husband,  instead  of  coming  here,  to  go  into 
the  Spiritual  Court,  (as  to  be  sure  he  will,)  and  so  get  the 
I  whole  into  his  power.     There  must  be  the  usual  direction, 

I  that  the  money  may  be  disposi&d  of  for  the  benefit  of  the 

i  wife." 

I  Wife's  In  several  subsequent  decisions,  the  practice  has  been 

t  Swited  to  ^^  conformity   with  Lord  Macclesfield's  rational  view  of 

f  Eer  where  the  subject ;  and  the  result  of  these  cases  seems  to  be,that, 

plaintiff,  whenever  the  interests  of  a  married  woman  are  brought 
before  the  Court,  in  opposition  to  the  claims  of  her  hus- 
band, they  will  be  attended  to,  whoever  the  person  apply- 
ing to  the  Court  may  be.  In  Ex  parte  CoyBtgajnt^^  and 
Grey  v.  Kentishj^  the  wife  applied  for  the  protection  of  the 
Court  on  this  subject,  and  obtained  it  So  in  Mealis  v. 
Mealis^*  an  injunction  was  granted  at  the  suit  of  a  mar- 
ried woman,  to  stay  proceedings  in  the  Ecclesiastical  Court, 
in  a  cause  instituted  by  her  husband  to  obtain  a  legacy  in 
her  right  without  having  made  a  settlement.  Worrall  v. 
Marlar*  and  Bushnan  t.  Pe//,"  Elibank  ▼.  Mantoiieu'' 
and  Carr  rl  Taylor,"^  are  further  instances  where  the  wife's 
equity  was  administered  on  an  application  to  this  Court 
by  herself.  And  a  bill  by  the  wife,  by  her  next  friend, 
claiming  a  provision  out  of  her  portion,  will  be  sustained, 
although  the  husband  be  not  joined  with  her  as  a  party, 
but  is  a  defendant :   and  such  is  now  the  proper  form  of 


q  1  Atk.  192.  tip.  WrM.  459.  n.  1. 

X  1  Atk.  280.  Q  Ibid. 

B  5  Ves.  739.  in  a  note     See  aim  ▼  6  Yes.  737. 

Prec  Chan.  548.  and  1  Atk.  491.  w  10  Vm.  574. 
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the  suit  under  such  circumstances.  Indeed,  Lord  Eldon 
bad  some  difficulty,  whether  a  married  woman,  by  her  next 
friend,  could  be  a  plaintiff  in  this  Court.  The  difficulty, 
bis  Lordship  said,  ^^  was,  that  it  was  very  unusual  in  point 
of  form,  the  bill  coming  on  the  part  of  the  wife,  instead  of 
tbe  husband.  That,  however,  he  did  not  think  that  ob- 
jection weighed  much,  if  the  wife  was  entitled,  and  there 
was  no  way  of  asserting  her  right  except  by  bill.'' 
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CHAP.  III. 
or  THE  wife's  equity,  as  it  is  administered  to  her 

AGAINST    THE    GENERAL   ASSIGNEES  OF  HER  HUSBAND. 

Wifetn-  Such  is  the  protection  afforded  to  married  women  by 
titled  to  a  court  of  equity,  against  a  husband  claiming  under  the 
agiikwuhe  authority  of  the  legal  maxim,  ^^  That  the  personality  of  the 
*f^^K^  wife,  and  her  life  interest  in  the  rents  and  profits  of  real 
band.  estate,  are  the  property  of  .the  husband."  But  this  pro- 
tection is  not  confined  to  cases  where  the  husband  is  a 
party  immediately  interested  ;  if  it  were,  the  benevolent 
intention  of  the  Court  towards  married  women  might  be 
easily  defeated,  for  then  the  husband  would  have  nothing 
more  to  do,  than  to  strip  himself  of  all  interest  in  his  wife's 
equitable  property  by  a  transfer  of  it  to  any  third  person, 
with  or  without  consideration,  and  he  would  thus  oust  the 
Court  of  its  jurisdiction,  and  the  wife  of  her  equity.  How- 
ever, the  Court  will  not  suffer  its  provident  views  to  be 
disappointed  by  any  act  of  this  kind,  for  the  wife^s  equity 
is  now  held  to  attach  upon  her  personal  fortune,  which  is 
of  an  equitable  nature,  and  also  on  her  life  interest  in  the 
rents  and  profits  of  real  estate,^  which  is  vested  in  trustees, 
into  whatever,  hands  they  may  have  gone,  or  in  whatever 
way  they  may  have  been  transferred  ;  whether  by  operation 
of  law  to  general  assignees,  where  the  husband  becomes 
bankrupt  or  insolvent,  or  by  an  act  of  the  husband  to 
general  assignees  for  the  payment  of  debts,  or  by  particular 
transfer  to  an  individual.  And  whether  that  particular 
transfer  has  been  made  for  a  good  and  valuable  consider- 
ation, or  was  purely  voluntary,  is  a  circumstance  which 
cannot  have  the  slightest  influence  in  defeating  this  claim 

a  Bordon  v.  0e«]i,S  Ve0.jun.6O7. 
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of  the  wtfe.^  Indeed,  a  mere  life  interest  of  the  wife  is 
net  subject  to  this  equitj,  and  the  husband  may  transfer  if 
with  or  without  consideration,  so  long  as  he  is  able  to  main- 
tain bis  wife,  and  does  maintain  her ;  because  he  becomes 
the  purchaser  of  it  by  the  marriage,  in  consequence  of  this 
obligation  to  maintain  the  wife.  But  if  he  be  bankrupt,®  or 
insolvent,  or  transfer  his  property  to  assignees  for  payment 
o(  his  debts/  or  if  he  abandon  his  wife,  and  leave  her 
without  the  means  of  subsistence,  her  life  interests  are  as 
much  liable  to  this  claim  as  any  other  interest  in  her  pro* 
perty.*  If  the  husband  sell  a  life  interest  of  his  wife,  while 
he  is  able,  and  does  maintain  her,  his  subsequent  inability  to 
maintain  her,  arising  from  bankruptcy,  or  from  any  other 
cause,  will  not  render  the  interest  so  sold  liable  to  this 
equity  in  the  hands  of  the  purchaser/  In  fact,  the  result 
of  the  cases  will  be  found  to  be,  that  whatever  part  of  the 
wife's  equitable  portion  her  husband  is  capable  of  disposing 
of  without  her  consent,  (with  the  exception  of  the  trust  of 
a  term  for  years,')  so  much,  whatever  may  be  its  duration  or 
extent,  may  be  subject  to  a  provision  for  her  in  the  bands  of 
the  assignees. 

By  the  operation  of  the  bankrupt  laws,  all  the  property    Court  re- 
of  the  bankrupt,  as  well  that  to  which  he  is  entitled  in  right  ft|f««to*». 
of  bis  wife  as  in  his  own,  becomes  vested  in  the  assignees  eesof 
under  the  commission  -,  but  the  Court  of  Chancery  will  act  J^banf  * 
towards  the  assignees  as   it  would   towards  the  husband  to  get  at 
himself,  by  refusing  to  lend  ifs  aid  to  them  for  the  distribu-  t/^^^' 
tion  of  that  part  of  her  property  which  cannot  be  reduced  ^"^i  ™^* 
into  possession  without.the^  assistance  of  the  Court,  unless  make  J 
a  sufBcient  provision  be  first  made  by  them  for  her.     The  ftj^^^^jt 
settlement,  however,  which   the   Court  insists  on  for  the  of  it. 
wife,  where  her   husband    has    become  bankrupt,  differs 

b  See  the  next  chapter.  f  Elliott  ▼.  CordeU,  6  Mad.  C.  C 

c  Bardon  v.  Dean,  2  Ves.   jun.  149.    See  Sir  Wm.  Grant's  judg- 

601.  680.    3  Ves.  166.    4  Yes.  517.  ment  in  Wright  t.  Morlej,  U  Ves. 
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very  essentially  from  that  which  the  husband  himself  is 
obliged  to  make  when  he  seeks  for  her  equitable  interests ; 
for,  in  the  latter  case^  he  is  called  on  to  make  a  provision 
that  IS  to  commence  only  from  bis  death,  whereas,  in  the 
Provision  Case  of  bankruptcy,  the  assignees  must'  make  a  present  and 
buikrapt  iw^n^^diate  prorision,  not  only  out  of  any  principal  sum  tq 
isimine-  which  she  may  be  entitled,  but  also  out  of  her  life  estate.^ 
And  the  reason  for  the  diSerence  is  a  very  sound  one  \  be- 
cause, as  the  husband  is  deprived  by  his  bankruptcy  of 
the  means  of  maintaining  his  wife  and  family,  if  her  equity 
did  ^ot  produce  a  present  support,  but  was  to  vest  in  pos- 
session only  on  the  death  of  her  husband,  she  might  starve 
in  the  interval ;  whereas,  when  he  is  not  bankrupt,  it  is 
right  to  postpone  her  provision  till  his  decease,  if  he  be  able 
and  willing  to  maintain  her  during  bis  life«. 

In  considering  the  cases  of  bankruptcy,  with  reference  to 
the  present  subject,  it  is  necessary  to  distinguish  between 
the  applications  to  the  Court  by  the  assignees  for  the  wife^s 
property  in  the  lifetime  of  the  bankrupt,  and  those  after  his 
death,  as  these  two  different  states  of  facts  may  generate 
two  very  different  questions  ;  for,  during  the  husband's  life, 
the  only  question  between  the  assignees  and  his  wife  is, 
whether  she  is  entitled  to  any,  and  what  provision  ?  but  in 
the  event  of  his  death,  ader  his  banl^ruptcy,  the  question 
often  arises,  whether  that  part  of  her  property  which  con- 
sists of  equitable  choses  in  action,  has  been   reduced  into 
possession  during  his  life  ?  for,  if  it  have  not,  she  will  be  en- 
titled to  so  much  by  survivorship. 
Wife  enti-      When  the  husband  becomes  bankrupt,  not  having  before 
^^!<^^     that  time  reduced  his  wife's  equitable  interests  into  posses- 
out  of  her  sion,  it  has  been  uniformly  held,  that  she   is-  entitled  to  a 
intore^*     provision  out  of  them  from  the  assignees  ;  and  the  principle 
when  her     of  these  decisions  is  this,  (hat  the  assignees,  standing  only 
becomes      i^  ^^®  place  of  the  bankrupt,  can  possess  no  rights  over  his 

bankrapt,    ^ife^s  property  that  the  husband  himself  had  not,  and  that 
because  the 

h  EUiott  V.  Cordell,  5  Mad.  149. 
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as  he  could  not  have  reduced  her  equitable  choses  in  action  asngnees 
into  possession  without  making  a  provision  for  her,  neither  higpiaoe. 
shall  they  have  such  a  right.  Thus,  mJacobsonv.  William-' 
son^^  provision  was  decreed  to  the  wife  of  the  bankrupt, 
before  the  assignees  were  allowed  to  take  possession  of  a 
legacy  which  had  been  bequeathed  to  her*  There  a  sum 
of  1000/.  had  been  left  by  Walter  Wallinger  to  his  niece, 
Elizabeth  Tayleur,  payable  after  the  death  of  the  testator's 
wife,  and  at  his  said  niece's  age  of  twenty  years,  if  she 
should  so  long  live.  The  niece,  without  the  consent  of  the 
father,  married  J.  S.,  at  that  time  much  in  debt,  and  who, 
shortly  after  the  marriage,  became  bankrupt.  The  com- 
missioners assigned  all  the  estate  and  effects  of  the  bank- 
rupt to  the  plaintifTs,  in  trust  for  the  creditors,  and  the 
assignees  filed  a  bill  for  this  legacy,  the  widow  of  the  tes- 
tator being  dead,  and  the  niece,  the  bankrupt's  wife,  being 
above  twenty  years  of  age,  and  the  legacy  consequently 
due.  The  cause  was  first  heard  before  Baron  Price,  who 
decreed  the  legacy  to  the  creditors.  There  was  an  appeal 
from  this  decree  to  the  Lord  Chancellor  Gowper,  when  his 
Lordship  declared,  that  forasmuch  as  the  plaintiffs,  the 
assignees  in  the  commission,  claimed  under  the  bankrupt, 
they  ought  not  to  be  in  a  better  case  than  the  bankrupt 
himself ;  and  since,  if  he  had  brought  a  bill  for  this  legacy, 
the  Court  would  not  have  allowed  it  to  him  without  obli- 
ging  him  to  make  some  provision  for  his  wife  and  children  ; 
so,  for  the  same  reason,  when  those,  claiming  under  the 
bankrupt,  and  who  must  be  exactly  in  the  same  case 
as  he  himself  would  have  been  in,  came  for  equity,  they 
ought  to  do  equity,  which  would  be  to  provide  for  the  wife 
and  children  of  the  bankrupt,  from  whom  they  derived  their 
claim.  His  Lordship  then  decreed  the  interest  of  the 
money  to  the  assignees,  as  the  bankrupt  commonly  was 
allowed  to  receive  that,  so  the  assignees  ought  to  receive 
the  same  during  the  bankrupt's  life  ;  and  as,  if  the  bank- 
rupt's wife  should  die  without  issue,  then  the  bankrupt 

i  1  P.  Wms.  382. 
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would  have  been  allowed  to  receive  the  whole  money  *,  in 
such  a  case,  the  assignees  'should  be  allowed  to  receive  it 
also*      But  on  a  subs^equent  day,  it  having  been  made  ap- 
pear to  the  Court  that  the  bankrupt  had  obtained  his  cer- 
tificate, and  was  discharged  before  the  legacy  was  due,  the 
bill  was  dismissed  without  costs,  on  the  ground  that  the 
assignees  could  not  assign  this  possibility  of  right  which  the 
bankrupt  had  to  the  legacy.     In  the  following  year  the  wife 
of  J.  S.  filed  a  bill  by   her  next  friend,  stating  her  being 
seduced  into  this  marriage,  and  the  husband^s  bankruptcy, 
together  with  the  certificate  for  his  discharge,  and  prayed 
that  the  money  might  be  put  out  for  her  separate  use  for 
life,  and  afterwards  for  her  children,  to  which  the  husband 
submitted  by  his  answer,  only  asking  for  the  arrears  of  in- 
terest.     The  assignees  opposed  the  bill,  insisting  that  the 
commissioners  might  still  make  a  new  assignment  of  tbe 
legacy,  which  was  now,  though  not .  before,  vested  ;   bat 
Lord  Chancellor  Parker  said,    '^  The  commissioners  have 
executed  their  power,  and  the  debts  which  the  bankrupt 
owed  before  his  bankruptcy,  are  now  extinct  by  act  of  par- 
liament, and  this  portion  is  a  newly  acquired  estate  by  the 
husband  in  right  of  his  wife,  wherefore  decree  the  husband 
the  arrears  of  interest,  deducting  the  costs,  and  let  the  le- 
gacy be  laid  out  in  a  purchase  ;   and  in  the  mean  time  let 
the  wife. have  the  interest  for  her  separate  use  ;''  by  which 
means,  as  the  reporter  observes,  the  whole  legacy  was  saved 
to  the  wife  and  children.      But  it  is  apprehended,  that  at 
Hie  present  day  it  would  be  held  that  this  contingent  in- 
terest of  the  wife  passed  by  the  assignment,  subject  to  the 
wife's  equity  for  a  provision,  as  it  is  now  clearly  established, 
that  the  possibilities  of  the  bankrupt,  or  those  to  which  he 
18  entitled  in  right  of  his  wife,  are  assignable  under  the 
commission^ 

It  appears  in  this  last  case,  that  Lord  Chaneellor  Cowper 
coiwidered  the  wife  entitled  to  a  provision  only  from  the 
death  of  the  husband,  and  that  in  the  mean  time  tbe  as- 

j  See  Iho  cases  on  this  subject,  collected  in  Montague^  Bankrupt 
l^awe,  195. 
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signees  should  receive  the  interest*      However,  the  relief 

which  is  now  afibrded  to  the  wife  of  a  bankrupt  out  of  her 

own  equitable  portion,  is  much  better  suited  to  the  pressing 

nature  of  her  wants,  as,  bj  the  modern  practice  of  the  | 

Court,  it  is  a  present  maintenance.     In  Watson  v.  JUascal^  ^  Provision 

where  a  bill  was  6led   by  the   assignees  of  a  bankrupt  |^®*'^»^eof 

against  him  and  his  wife,  prating  to  have  the  share  of  an  dirocted  to 

intestate's  effects,  to  whirh  the  wife  had  become  entitled  ufe,for'her 

since  the  bankiuptcy,  paid  to  them  as  assignees  under  the  separate 

huhband's  commission,  the  Court  directed  that  her  share 

should  be  vested  in  trustees  to  be  allowed  by  the  Mnster, 

and  that  the  interest  thereof  should  be  paid  to  Sarah  Mascal, 

((he  wife,)  for  her  life,  for  her  separate  use,  and  after  her  \ 

death,  to  be  paid  to  the  assignees,  to  be  divided  amongst  i 

the  creditors  under  the  said  commission*     So,  in   IVenman 

v*  Mason^  which  was  decided  by  Lord  Northington,  where 

the  wife  being  entitled  to  the  third  part  of  the  produce  of  a 

real  estate,  which  was  devised  to  trustees  to  sell,  she  and 

her  husband  joined  in  an  assignment  of  this  legacy  to  one 

Hiimfrey,  as  a   security   for  the  sum  of  300/.  for  which  ' 

Humfrey   had  joined  the  husband  in  a  bond  :    the  husbaijtd  ^ 

afterwards  became  a  bankrupt,  and  the  bill  was  filed  by 

Humfrey,  the  particular  assignee,  who  had  been  obliged  to 

pay  the  amount  of  the  bond,  against  the  general  assignees 

under  the  commission,  and  against  the  husband  and  hia 

wife,  and  other  persons,  praying  to  have  the  share  of  the 

wife  paid  to  the  plaintifls,  in  discharge  of  their  debt,  and 

the  remainder  to  be  paid  to   such  of  the  defendants  as  | 

should  appear  to  be  entitled  thereto.     The  Court  directed  ' 

that  300/.  of  the  legacy  should  be  applied  for  the  benefit 

of  the  wife  and  her  children,  the  interest  to  be  paid  to  her 

for  her  separate  use  for  her  life,  and  that  on  her  death,  her  I 

children,  or  such  other  persons  as  should  be  entitled  thereto,  ^ 

should  be  at  liberty  to  apply  to  the  Court  for  directions 

touching  the  transfer  of  the  same*     Now  it  is  to  be  observed  ' 

of  these  two  immediately  preceding  cases,  that  in  both  of  I 
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them  the  provision  was  for  the  wife's  separate  use  for  life  ; 
but  that  in  the  first  of  them  there  was  nothing  j^iven  to  the 
children  ;  oh  the  contrar),  the  whole  share  of  the  wife  was 
to  be  paid  to  the  at^signees. 
Provision  Burdon  V.  Dean^  is  the  next  instance  in  which  the  Court 
to  wife  of  refused  to  assist  the  assignees  of  a  bankrupt  husband,  until 
out  of  her  the  J  made  a  provision  for  his  wife.  In  this  case,  the  bank- 
p?o*^t^*  rupt  was  Jiving,  and  the  provision  secured  for  his  wife  was 
not  barred  immediate.  The  facts  were  these  :  William  Walker  b}  his 
ment'on*'  ^'^'  g^^®  1000/.  in  trust  to  be  paid  for  the  marriage  portion 
her  mar-  of  his  daughter  Sarah,  if  she  should  marry  with  the  appro- 
bation of  the  trustees.  He  also  gave,  after  the  death  or 
marriage  of  his  widow,  all  his  freehold  estates  in  moieties  to 
the  use  of  his  two  daughters,  Sarah  and  Elizabeth^  for  life, 
with  remainder  to  their  children ;  and  all  his  leaseholds,  and 
the  residue  of  his  personal  estate,  in  trust,  as  to  one  moietj 
to  pay  the  rents  and  profits,  interest  and  produce  to  Sarah 
for  life,  and  after  her  decease,  in  trust  for  her  children 
equally,  with  a  similar  trust  as  to  the  other  moiety  for  his 
other  daughter  Elizabeth.  Sarah  married  William  Bla- 
stock,  and  by  settlement  previous  to  the  marriage,  to  which 
the  trustees  for  the  1000/.  were  paities,  it  was  agreed,  that 
in  Consideration  of  the  marriage,  and  of  500/.  part  of  that 
sum,  paid  to  the  said  William  Blastock,  the  remaining  sum 
of '500/  should  remain  in  the  hands  of  the  trustees  upon 
trust,  to  permit  the  interest  to  be  received  for  her  separate 
use,  not  subject  to  the  debts  or  control  o(  her  husband. 
(No  notice  was  taken  of  the  other  property  of  Sarah 
Walker.)  The  widow  of  William  Walker  died  shortly 
after,  from  which  time  William  Blastock,  who  married 
Sarah,  and  Richard  Eaton,  who  married  Elizabeth,  re- 
ceived the  rents,  dividends,  and  interest  of  ail  the  property 
of  William  Walker,  to  the  amount  of  500/.  per  amitnn.  In 
1794,  William  Blastock  was  declared  a  bankrupt,  and  his 
assignees  filed  a  bill,  praying  to  he  declared  entith^d,  during 
tht;  joint  lives  of  the  bankrupt  and  his  wile,  to  the  income 
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of  a  moiety  of  the  testator^s  freehold,  leasehold,  and  per- 
sonal et^tate,  and  to  such  estate  and  interest  as  the  bankrupt 
was  entitled  to  in  right  of  his  wife,  as  tenant  hy  the  curtesy 
or  other Mi.xe,  under  her  father's  settlement,  and  the  income 
thereof,  and  an  account  of  the  arrears.  The  bankrupt  and  Wife  of 
his  wife,  by  their  answer,  stating,  that  they  had  four  children  enUtled^ta 

living,  claimed  some  further  provision  for  the   wife.     The  » provision 
--  ...       n    t%        -J      .  ■  -LI  I  •       ®"*  of  her 

Master  ot  the  Kolls  said,  ^^  It  is  impossible  to  give  her  the  trust  of  a 

whole,  for  that  would  be  to  admit  that  a  married   woman  is  J®*L®"!!i5® 

for  her  life. 

entitled   to  the  whole  of  her  property   to  her  separate  use.  f 

Courts  of  equity  have  gone  thus  far  as  to  all  personal  pro- 
perty of  the  wife,  which  the  husband  is  not  authorized  by 
law  to  reduce  into  possession,  but  must  come  here  for :  he 
must  either  show  himself  a  purchaser,  or  make  some  provi- 
sion for  her  out  of  it ;  otherwise  the  Court  will  not  give  it 
to  him*  I  do  not  know  that  the  Court  will  give  it  to  the 
wife.  1  doubt  whether  that  has  been  extended  to  a  tru9t  of 
a  real  estate,  to  which  the  wife  is  entitled  for  life*''  His 
Honour  then  expres^^ed  a  doubt  whether  the  wife,  having 
before  marriage  stipulated  for  a  certain  portion  of  her  for- 
tune, had  ever  been  permitted  to  come  into  equity  to  re- 
quire more.  But  his  Honour  admitted,  that  a  new  equity 
arose  upon  property  newly  acquired  ;  however,  on  the  next 
day,  he  said,  ^^  I  am  of  opinion  that  the  settlement  has  not 
barred  the  wife.  The  next  question  is,  whether  the  plain- 
tifis  can  ^et  at  any  thing  without  the  intervention  of  this 
Court  ?  1  have  no  objection  to  what  they  can  get  at  law ; 
but  if  they  come  into  this  Court,  I  will  not  extend  the  arm 
of  the  Court  to  give  thentvany  other  part  of  her  property 
without  a  consideration  for  it :  therefore,  let  it  be  referred 
to  the  Master,  that  they  may  lay  proposals  before  him." 

Here  Lord  Alvanley  seemed  to  have  felt  a  doubt,  whether 
the  equity  of  the  wife  extended  to  the  rents  of  her  real  es- 
tate, which  was  vested  in  trustees  for  her  during  her  life  ; 
but  this  difficulty  could  have  been  suggested  to  his  Lord- 
shijp's  mind  merely  by  the  circumstance  that  no  such  case 
had  occurred  before.  For,  on  principle,  there  can  be  no 
reason  against  subjecting  the  interest  which  the  husband 
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has  in  his  wife^s  real  estate,  to  this  eqaity,  as  well  as  her 
personal  property.     If  she  had  but  au  estate  for  life,  then 
I  bis  interest   in  it  would  be  in  the  rents  and  profits  during 

his  own  life,  if  she  should  live  so  long,  or,  in  other  words, 

during  their  joint  lives,  and  he  might  dispose  of  these  rents 

during  this  period  as  he  thought  proper.     In  like  manner,  if 

'  her  estate  were  in  fee,  or  in  tail,  his  interest  in  the  rents 

would  be  only  during  their  joint  lives,  and  if  he  survived 
her,  he  might  be  tenant  by  the  curtesy.     And  if,  in  either 
case,  he  should  dispose  of  his  interest,  whilst  he  was  capa- 
Wife^s  bie  of  maintaining  his  wife,  no  mischief  would  be  done. 
not'atu^  She  would  want  no  provision  after  his  death,  as  the  rents 
f         iato**7^*'  ^^^'d  ^^  ^^^^  her  own  ;  but  if  he  should  become  bankrupt, 
herit&nce,    and,  therefore,  incapable  of  supporting  her,  then,  indeed, 
band  able'  6**^**  injustice  would  be  done  to  her,  if  his  assignees  could 
to  main-     have  these  rents  during  the  husband^s  interest  in  them,  with- 
out being  obliged  to  supply  her  with  a  present  maintenance. 
So  that  the  distinction  seems  to  be  this,  that  the  wife  has  no 
equity  to  a  provision  out  of  the   rents  of  her  trust  real  es- 
tate, so  long  as  her  husband  can  maintain  her*,  but  that  if 
he  should  become  unable  to  do  so,  by  bankruptcy  or  insol- 
vency, that  then  her  equity  attaches  upon  all  that  the  hus- 
band can  give,  and  all  his  assignees  can  take  during  her 
life,  namely,  on  the  rents  during  the  joint  lives  of  husband 
and  wife.     But  if  the  wife's  property  be  personal,  then  she 
has  an  equity  for  a  provision,  whatever  the  quality  of  her 
estate  in  it  may  be,  and  whether  her  husband  is  capable  of 
maintaining  her  or  not,  because  he  has  a  right  to  the  entire 
of  that  interest,  whatever  it  may  be,  and  when  he  transfers 
it,  there  is  nothing  to  remain  for  her  after  his  death.     And  it 
was  on  this  distinction  between  the  different  interest  which 
the  husband  takes  in  the  real  and  personal  estate  of  his  wifc> 
that  Lupton  and  Wife  v.  Tempest  and  Othns^  was  decided. 
There,  a  father  having  devised  some  fee  farm  rents  to  trustees, 
to  be  conveyed  to  his  daughters  at  their  respective  ages  of 
twenty-onc  years,  or  marriage,  the  plaintiff  married  one  of 
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them  without  the  privity  of  her  friends,  and  without  having 
made  a  settlement  upon  her  ;  and  husband  and  wife  filed 
their  bill  to  have  a  conveyance  pursuant  to  the  trust.  The 
defendants  confessed  the  will,  and  admitted  the  trust ;  but 
submitted  that  the  husband  should  be  obliged  to  make  a 
settlement  on  his  wife,  else  that  the  fee  farm  rents  should 
be  settled  on  her  and  the  children*  But  the  Chancellor 
said,  ^^  Where  husband  and  wife  demand  an  execution  of 
a  trust  of  a  real  estate,  it  must  be  decreed  according  to  the 
will,  because  the  wife  demands  it.  Buj  where  a  husband 
comes  for  a  pergonal  demand  in  the  right  of  his  wife,  or  for 
raising  a  sum  of  money,  there  the  Court  may  impose  terms  * 
on  the  husband,  as  being  in  diminution  of  the  husband's 
right.  But  here  the  wife  is  the  cestui  que  tnut^  and  demands 
an  execution  of  it,  and  when  she  has  it,  may  choose  whe- 
ther she  will  convey  it  to  her  husband  or  not."  So  that 
the  reason  for  not  obliging  the  husband  to  make  a  provision 
out  of  this  estate,  was,  that  it  being  real  property,  he  could 
not  deprive  his  wife  of  it,  even  after  the  conveyance  of  the 
legal  estate  to  her.  However,  Burdon  v.  Dean^^  is  the 
only  case  reported,  in  which  such  a  claim  was  made  on  the 
part  of  the  wife,  and  allowed  ;  and  it  establishes  this,  that  if 
the  husband  becomes  bankrupt,  his  wife  is  entitled  to  a 
present  maintenance  out  of  the  trust  of  a  real  estate,  to  which 
she  was  entitled  for  life. 

Oswell  V.  Prober l^  is  the  next  instance,  where  the  as- 
signees of  a  bankrupt  applied  to  the  Court  in  the  bank- 
rupt's life  to  reduce  the  wife's  interest  into  possession. 
The  question  was,  whether  the  wife  of  a  bankrupt  had  a 
legal  or  an  equitable  interest  in  a  sum  of  money  ?  and  it  was 
admitted,  that  if  it  were  of  a  legal  nature,  it  vested  abso- 
lutely in  the  bankrupt,  and  that  his  assignees  were  not 
bound  to  make  a  provision  for  her  on  accoiTnt  of  it*  In 
that  case,  there  had  been  a  devise  to  the  use  of  the  bank- 
rupt's wife,  previous  to  her  marriage,  of  real  estate  for  her 
life,  and  to  herissue,  in  strict  settlement,  subject  to  the  pay- 
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ment  of  the  debts,  legacies,  and  some  annuities,  out  of  the 
rents  and  profits,  with  a  po%er  to  the  trustee 9  to  ^ell  for  the 
discharge  of  the  same.      The  devisee  married  one  Hall, 
who  became  bankrupt,  and  the  bill  \%as  filed    b^  the  exe- 
cutors of  William  Oswell,  a  creditor  by  mortgage  of  part 
of  the  real  estate,  and  by  the  sisters  of  ihe  testator,  against 
the  trustees*      The  decree  directed  the  accounts,  and  all 
the  estates  were  sold  under  it,  and  the  produce  was  invested 
in  stock.     The  cause  coming  on  for  further  directions,  the 
question  was,  whether  the  assignees  of  the  bankrupt,  who 
were  defendants,  must  make  a  provision  for  the  wife  out  of 
the  interest  claimed  in  her  right,  and  to  what  extent?    (One 
of  the  annuitants  was  living.)     It  was  contended  for  the  as- 
signees, that  the  interest  of  the  wife  was  an  executed  use 
for  life,  and  therefore  that  the  assignees  were  not  bound  to 
come  into  equity  ;    on  the  other  hand,  it  was  argued,  that 
the  trustees  were   to  do  certain  acts  with  the  rents  and 
profits,  requiring  that  they  should  have  the  legal  estate  ; 
that  the  use  could  not  be  executed  in  the  bankrupt's  wife, 
till  these  trusts  were  completely  fulfilled  ;  and  that  one  of 
the  annuitants  was  still  living  ;  that  the  fund  being  there- 
fore in  equity,  the  assignees  were  bound  as  well  as  the  hus- 
band.    The  Lord  Chancellor  said,   ^*  There  is  no  equity 
to  entitle  this  Court  to  interfere  upon  the  tavour  due  to  the 
wife  from  any  person  claiming  by  legal  title  from  the  hus- 
band ;  but  where  the  persons  claiming  in  right  of  the  hus- 
band, however  meritorious  their  consideration,  are  obliged 
to  come  into  an  equitable  jurisdiction  to  obtain  the  benefit 
of  any  part  of  the  property,  the  destination  of  which  is  for 
the  enjoyment  of  the  husband  and  wife,  the  Court  wilt  not 
apply  it  to  the  use  of  the  husband,  leaving  the  wife  to 
Btarve.''     The  Court  was  then  pressed  to  determine  the 
proportion  of  the  fund  which  the  assignee  should  settle  ; 
and  it  was  said,  on  the  part  of  the  assignees,  that  in  IVorral 
V.  Marhf^  the  fund  was  divided  ;   but  bis  Lordship  said, 
"  That  was  a  sum  of  money  ;  here  there  is  no  possibilitjr  of 
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giving  the  creditors  any  part  of  the  principal :  I  cannot  give 
the  wife  more  than  an  interest  for  life  in  it.  It  is  easj  to 
divide  a  sum  of  mone^,  but  not  easy  to  divide  an  in- 
come ;  for  half  an  income  is  not  a  maintenance.  Creditors 
are  extremely  handsome  on  these  occasions  :  it  is  much 
better  to  refer  it  to  them.  I  do  not  hke  to  judge  of  it. 
Declare  that  the  interest  of  the  bank  annuities  belongs  to  the 
wife  for  hfe,  and  that  a  provision  is  to  be  made  for  her." 

Brown  v.  Clarke'  and  Freeman  v.  Parsley^*  are  to  the 
same  effect,  and  have  nothing  peculiar  in  their  facts  to  ren- 
der a  statement  of  them  useful  or  necessary,  being  the 
common  cases  of  the  assignees  of  bankrupts  claiming  the- 
unsettled  equitable  personalty  of  the  bankrupts'  wives,  and 
being  held  liable  to  provisions  for  them  in  respect  to  such 
property.  In  Lumb  v.  Milnes^  this  equity  was  administered 
to  the  wife  of  a  bankrupt  without  controversy  ;  the  only 
question  made  by  the  assignees  of  her  husband,  who  were 
plaintiffs,  being,  whether  property  to  which  she  was  entitled 
for  life  under  a  will  was  to  her  separate  use  or  not  ?  and  it 
was  held  that  it  was  not  to  her  separate  use,  and  that  of 
course  the  assignees  were  entitled  during  her  husband's  in- 
terest in  it ;  but  that  they  should  take  it  subject  to  a  pro- 
vision for  her.  In  Carr  v.  Taylor^^  the  wife  filed  her  bill  wife  of 
against  the  assignees  of  her  husband,  who  was  a  bankrupt,  ^^nknipt 

-        .  .   L    .  A   ^^      ^         .  i.        .         .       *  .   not  barred 

m  which  she  prayed  that  her  share  of  an  mtestate's  personal  of  provi- 
estate,  to  which  she  was  entitled  as  next  of  kin,  might  be  V^  out  of 

'  '       ®  berequita- 

secured  for  her  benefit  during  her  life,  and  for  her  children  ble  inter. 
after  her  death  ;  and  she  was  held  to  be  entitled  to  an  ade-  ^vioub 
quate  settlement  out  of  that  share,  having  regard  to  the  settlement, 
settlement  already  made  upon  her.  tied  to  a 

In  these  instances  it  appears,  that  a  provision  only  was  proviwon, 
made  for  the  wife  of  a  bankrupt  out  of  her  equitable  inte-  ing  had  to 
rests  ;  but  ^hcre  are  two  cases,  in  which  the  Court  secured  SwJSt*'^* 
for  her  the  benefit  of  the  entire  of  such  interest,  against  the  n»»de. 
application  of  the  assignees  of  her  husband.    Vandenanker  v.  Instance*, 

where  en- 
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tire  of         Desftoroti^A^  is  the  first  of  them.     There,    the   testator  de- 
terastse-     Vised  800/.  to  be   paid  within  six  months  to  a  trustee,  in 
onredfor     trust  that  he  should  lav  it  out  and  invest  it   in  a   purchase 
aflngaees     for  the  benefit  of  the  wife  of  J.  S.,  and  to  settle  it,  so  that 
bankrupt     ^^^  ^^^  death  of  the  wife,  it  might  come  to  her  children, 
hnsband.     and  the  interest,  in4he  mean  time,  to  he  paid  to  such  per- 
son as  ought  to  receive  the  profits.     J.  S«  becomes  a  bank- 
rupt, and  the  plaintilT,  as  assignee   under  the  statute   of 
bankrupts,  would  have  the  interest  of  this  mone>  decreed  to 
bim  during   the  joint  lives  of  baron  and  feme.'    But  the 
Court  said,  that  this   not  being  any  trust  created  by  the 
husband,  nor  any  thing  carved  out  of  his  estate,  but  given 
by  a  relation  of  the  wife's,  and  intended  for  her  support 
and  maintenance,  it  is  not  liable  to  the  creditors  of  the  hus- 
band ;  the  plaintiff  hath  no  title  thereunto  as  assignee  of 
the  commission  of  bankrupts,  and,  therefore,  decreed  it 
should  be  paid  to  the  trustee  to  be  laid  out  in  land,  and 
settled    according  to  the    will.     Ex  parte  Coysegame^  is 
another  instance,  where  the  entire  fund  was  given  to  the 
wife,  and  no  part  to  the  assignees.      The  petitioner  bad 
married  Coysegame,  who   became  bankrupt,   and,  at  his 
last  examination,  he   delivered   up,  with  the   rest  of  bis 
estate,  a  bond  which  had  been  given  to  a  trustee,  in  trust 
to  secure  the  payment  of  40/.  to  the  petitioner,  during  the 
joint  lives  of  her  and  of  Sir  Edward  Smith.      She  brought  a 
portion  of  500/.   to  the  bankrupt  in   marriage,  and  had 
nothing  to  subsist  on  but  this  annuity  $  and  she  prayed  that 
the  assignees  might  deliver  the  bond  to  her  trustee,  and 
that  the  arrears  of  the  annuity,  and  all  future  payments, 
might  be  made  to  her.      And  Lord  Hardwicke   ordered 
accordingly  the  bond  to  be  delivered  by  the  assignees  to 
the  petitioner,  and  the  arrears  and  future  payments  to  be 
made  to  her  separate  use  ;    his  Lordship  considering  the 
creditors  as  standing  in  the  place  of  the  husband,  and  not 
entitled  any  more  than  he  would  have  been,  in  case  he  was 
no  bankrupt,  without  making  a  provision  for  her. 

▼  2  Vera.  9^,  w  1  Atk.  192. 
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I 

These  two  cases  certaiDly  differ  from  all  the  other  de- 
cistODB  on  the  subject,  as  to  the  quantum  to  which  the  wife  ^ 

of  a  bankrupt  would  he  entitled  out  of  her  equitable  inte- 
rests against  her  husband's  assignees  ;  however,  the  course  Aceordiog  i 
of  the  Court  seems  to  be  now  settled,  that  she  shall  have  ^^^P'®*  i 

went  prac-  \ 

only  a  provision,      lu  Goose  \,  Davis ^^  Xhe  Master,  by  his  tice,  wifb 
report,  approved  of  a  settlement  of  the  whole  fund  on  the  a^ovision  i 

wife  of  a  bankrdpt ;   and  the  Lord  Chancellor  referred  it  ^7  ^'^\  \ 

badk  to  the  Master,  to  b^  attended  by  the  assignees.      In-  | 

deed,  her  right  to  the  entire  of  her  equitable  interests,  on  ^ 

the  bankruptcy  of  her  husband,  received  a  very  full  dis-* 
cussion  in  the  Vice  Chancellor's  Court  on  a  late  occasion. 
For  in  Beresford  v.  ff^bsonyf  where  the  Master,  ou  a 
reference  to  him  to  receive  proposals  for  a  settlement  on 
the  wife  of  a  bankrupt,  approved  of  the  settlement  on  her 
of  the  entire  of  a  legacy,  which  had  been  bequeathed  to 
her  since  her  marriage,  on  the  ground  that  she  had  been 
abandoned  by  her  husband,  and  was  left  without  means  of 
support ;  exceptions  were  taken  to  his  report,  and  allowed. 
The  Vice  Chancellor  (Sir  Thomas  Plumer)  went  very  much 
at  length  into  the  learning  on  the  subject,  and  showed,  from 
a  review  of  the  authorities,  that  the  law. of  Ihe  Court  was, 
(hat. the  wife  should  have  only  an  allowance  out  o^^er 
eqaitable  ^hoses  in  action,  and  not  to  have  the  entire  of 
them  settled  on  her  on  the  bankruptcy  of  her  husband. 
Green  v.  Oiie^  is  to  the  same  effect.  This  was  a  very 
strong  case  for  excluding  the  assignees  from  any  share  in 
the  fund.  The  husband  had  received  1500/.  3  per  cent,  . 
stock  with  his  wife  on  her  marriage,  and  had  not  made 
any  settlement  upon  her.  He  afterwards  became  bank- 
rupt, and  she  obtained  a  decree  of  divorce  against  him,  on 
the  ground  p{  adultery  and  ill  treatment.  But  the  Vice 
Chancellor  was  of  opinion,  that,  if  separation  and  divorce 
from  the  husband  could,  in  any  case,  give  a  special  equity 
to  the  wife,  it  would  not  affect  this  case,  because  the  whore 
proceeding  was  subsequent  to  the  bankruptcy,  and,  con- 

X  Cooke's  Bankmpt  Laws,  287.       v  1  Mad.  C.  C.  362. 
6th  edit.  z  1  Sim.  &  Sta.  250. 
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sequently,  after  the  right  to  the  legacy  had  vested  in  the 
assigDees.  And  it  was  referred  to  the  Master  to  approve 
of  a  proper  settlement,  regard  heing  had  to  the  extent  of 
the  wife's  fortune,  and  to  an}  settlement  which  may  already 
have  been  made  upon  her. 
Wife  of  These  are  instances  of  transfers  by  operation  of  law  to 

h*^b^*d*     general  assignees,  occasioned  by  the  bankruptcy   of  the 
entitled  to   husband  ;  but  there  may  be  an  assignment  by  operation  of 
out'ofher"  ^^^  occasioned  by  the  insolvency  of  the  huslxind,  who  is 
equitable     not  an  object  of  the  bankrupt  acts  ;    and  when  such  an 
itssignment  takes  place,  the  same  equit}  pursues  the  wife's 
equitable  property  as  in  cases  of  the  bankruptcy  of  the 
husband.      So  it  was  in  the  case^  of  Worrnl  v.  Marlur^  * 
where  Sarah   Worral,  by  her  next  friend,  filed  her  bill, 
stating,  that  her  father,  James  Pell,  previous  to  his  mar- 
riage,  had  become  bound  to  John  Market  in  the  penal 
sum  of  20.000/.,  conditioned  (amongst  other  things)  for  pay- 
ment of  one  full  third  part  of  euch  real  and  personal  estate 
as  he  should  die  seised  or  possessed  of,  unto  the  said  John 
Market,  in  trust  for  such  of  the  children  of  the  marriage 
as  should  be  living  at  his  death,  to  be  equally  divided  be- 
tween  them.     'I'hat  her  said  father  had  two  children,  her- 
self and  James  Pell,  the  younger;   that  she  had  married 
John  Worral  in  her  father's  lifetime,  without  his  consent, 
and  without  any.  fortune  or  settlement.     That  her  husband, 
after  the  marriage,  had  taken  the  benefit**oran  insolvent 
debtor's  act,  and  an  assignment  of  his  estate  was  duly  exe- 
cuted to  Bushman,  one  of  his  principal  creditors       That 
her  father  died  in  sorme  years  after,  having  made  bis  will, 
by  which  he  bequeathed  to  her  a  sum  of  8000/.  in  lieu  of 
her  share  .of  the  estate  to  which  she  was  entitled  b)  virtue 
of  the  bond,  if  she  cho^e  to  accept  of  it,  and^  if  not,  be 
gave  her  nothing  ;  and  he  gave  the  residue  of  his  estate  to 
James  Pell,  the  younger.     And  she  offered  to  accept  of  the 
legacy  of  8000/.  ;   and  prayed^  that  she  might  be  at  liberty 
to  make  her  election  thereof  under  the  direction  of  the 

a  1  Cox's  Rep.  153.    1  P.  Wms.  458.  note  1. 
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Court,  and  that  the  money  might  be  laid  out,  and  settled 
t  for  her  separate  use,  and  some  provision  made  thereout 
for  her  children.     On  the  other  hand,  the  assignee  of  the 
insolvent  fifed  a  cross  bill,  claiming  to  be  entilled  to  make 
st^ch  election  as  Worral  would  have  been  entitled  to  make, 
if  he  had  not  become  insolvent,  and   praying  an  account  of 
the  real   and  personal   estate  of  the  testator.     When  the 
Master's  report  came  in,  two  questions  were  made   on  the 
part  of  the  assignee;  first,  Whether  this   interest,    which 
the  plaintiff  had  taken  under  the  bond,  or  by  the  will,  in 
the  real  and  personal  estate  of  the  father,  passed  by  the  act 
of  parliment  to  the    assignee?     Secondly,  Whether,  if  it 
did,  the  as9ignec  could  take  it,  without  making  a  provision 
for  the  wife  and  the  issue  of  the  marriage?     Lord  Hard, 
wicke  said,  that  he  had  considered  the  several  cases  on  the 
subject,  and  did   not  find  it  any  where    decided,  that,  if 
the  husband  makes  an  actual  assignment  by  contract  for  a 
valuable    consideration,  the  assignee  should  be  bound  to 
make  any  provision  for  the  wife  out  of  the  property  assigned ; 
but  that  a  court  of  equity  has  much  greater  consideration 
for  an  assignment  actually  made  by  contract,  than  for  an 
assignment  hy  mere  operation  of  law  ;  for  as  to  the  latter, 
his  Lordship's  opinion  was,  that,  where  the  equitable  inte- 
rest of  the  wife  was  transferred  to  the  creditor  of  the  bus- 
band  by  mere  operation  of  law,  (as  in  the  present  case,)  he 
stood  exactly  in  the  place  of  the  husband,  and  was  subject 
precisely  to  the  same  equity  with  respect  to  the  wife. 

But  tbe  wife  is  entitled  to  her  equity  out  of  her  unsettled  wife  of 
eouitable  interests,  not  only  where  there  has  been  an  as-  htt*»nd 
signment  occasioned  by  the  bankruptcy   or  msolvency   of  hiieffeeti 
the  husband,  but  also  where  he  makes  a  general  assignment  ^^5lj- 
of  all  his  estate  for  the  benefit  of  his  creditors  ;  for  in  this  debts,en« 
latter  case,  the  assignees  cannot  get  the  possession  of  such  pfoYJuion 
property  belonging  to  her,  without  making  a  provision  for  oat  ofhet 
her  ;  and  it  is  immaterial  whether  such  interest  be  a  pnn-  intentts 
cipal  sum  or  for  life  only  ;  for  in  either  case  she  is  entitled  Jg^JlJI^ 
to  her  equity  :  and  so  it  was  ruled  in  Pvyor  v.  HilL^   Here 

b  4  Br.C.  C.139. 
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Wife  en-    William  Barber  had  beqaeathed  to  a  trustee  for  Catherine 
proviaion*  MasoD,  the  interest  of  a  large  sum  of  money  for  her   life, 
oat  of  a      aijii  after  her  death,  he  limited  the  principal  to  her  children, 
a^^instthe  The  defeo dent  Masrn,  the  husband  of  Catherine,  being  in- 
1^®"*^       debted  to  the  plaintifls  and  to  other  persons,  made  a  ge- 
ofberhus-  neral  assignment  to  the  plaintiffs  of  his  stork  in  trade,  debts, 
paymMt      and  Other  effects  whatsoever,  in   trust  for  themselves  and 
of  his  ere-  the   rest  of  his  creditors.     The    plaintiffs  filed  their  bill 
against  the  trustees  under  the  will  of  William  Barber,  and 
against  Mason  and  his  wife,  praying  to  be  paid  the  interest 
and  dividends    of  this  money  until  they  should  have  re- 
ceived their  full  demands;  and  the  question  was,  Whether 
tbe  assignees  were  entitled  to  those  dividends  without  ma- 
king a  provision  for  Catharine  Mason  for  her  life,  she  ha- 
ving children    who,  after  decease,  would    be  entitled  to 
the  principal?     The  counsel  for  the  plaintiffs  admitted  the 
general  equity  of  the  Court  in  requiring  a  settlement  on 
the  wife   before  the  husband  could  obtain   her  property, 
either  from  the  Court,  if  it  was  there,  or  out  of  any  other 
fund  in  trust  for  the  wife.     They  admitted  this  equity  in 
the  case  of  a  bankrupt,  as  represented   by  assignees ;  but 
they  insisted  that  no  case  was  to  be  found  in  which   the 
Court  had  extended  this  rule  to  the  mere  life  interest  of 
the  wife,  contending,  that  on  principle  it  could   not  fall 
within  the  rule,  because  if  it' was  to  be  considered  as  in- 
tended for  her  maintenance,  the  husband  had  fairly  bought 
it  by  his  obligation  to  maintain  the  wife,  as  well  as  to  pay 
her  debts.     It  was  also  admitted,  that  if  the  wife's  claim 
bad  been  to  a  principal  sum,  the  demand  of  a  reference  to 
the  Master  could  not  be  resisted ;  and  a  distinction  was 
attempted  to  be  made  between  the  wife's  claim  to  interest, 
and  her  claim  to  a  principal  sum  ;  but  the  Master  of  the 
Rolls  said,  *^  The  assignment  in  this  case  being  equivalent 
to  an  assignment  in  law  by  bankruptcy,  I  cannot  see  why 
the  Court  should  not  admit  the  same  equity  of  calling  on 
the  assignees  to  make  a  provision  (or  the  wife.     The  as* 
wgnees  are  not  entitled  to  the  annuity  without  making  such 
provision.    If  the  parties  canoot  agree,  I  can  only  say,  I 
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cannot  assist  the  assignees  to  get  it  withoat  making  a  pro- 
▼ision/'  His  Honour  therefore  referred  it  to  the  Master, 
in  order  that  the  assignees  might  make  an  offer. 

So  that  it*  appears  to  be  now  settled  law,  that  neither  the 
general  assignment  in  bankruptcy,  nor  that  under  the  in- 
solvent debtor's  act,  nor  the  general  assignment  bj  a  debtor 
of  all  his  effects  to  a  trustee  for  the  benefit  of  his  creditors, 
passes  the  equitable  interest  of  the  wife  to  the  assignees, 
discbaiged  from  her  claim  to  a  provision,  and  that  her  life 
interest,  as  well  as  her  interest  in  a  principal  sum,  is  sub- 
ject tp  this  equitj*. 
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CHAP.  IV. 

1 

OF  THE  WIPERS  EQUITY,  AS  IT  IS  ADMINISTERED  TO  HKR 
AOAINST  THE  PARTICULAR  ASSIGNEES  OF  HER  HU8* 
BAND. 

Wife  in-  Thus  it  appears  that  a  wife  is  not  barred  of  her  claim  to 

Bufficientl;  a  provision  out  of  her  equitable  interests  by  the  assign* 

for,  enti-     ment  of  her  husband's  rights  and  credits  effected  either  by 

tle^toher   operation  of  law,  or  by  his  own  geneml  transfer  of  them 

against       for  the  benefit  of  his  creditors  ;    and  this  favour  is  granted 

band^par-  ^^  married  women, 'not  only  where  the  question  occurs  be- 

iicular  as-   tween  them  and  (he  general  assignees  of  their  husbandsi 

viOuable'    but  it  18  extended  even  to  the  cases  of  par(icuiar  assignees  ; 

considera-   h^q  rule  now  being  settled  to  be,  that  if  the  husband  assign 

the  equitable  interests  of  his  wife,  (uho  is  insufficiently^ 

provided  for  by  hiixi,)  eq<iity  will  not  assist  such  assignee  to 

acquire  the  possession  of  th«m,  unless  he  submit  to  make 

a  provision  for  her,  even  though  that  assignee  should  have 

Wife's  life   P^'^  ^  valuable  consideration  for  them.      A  distinction  is 

interest       however  to  be  observed  between  an  assignment  hy  operation 

ject  to  her   of  law,  as  in  cases  of  bankruptcy  and  insolvency,  and  an  as- 

eqmxj        gignment  to  aparticular  assignee  ;  for  in  the  latter  case,  the 

particular   wife  has  no  rightto.  a  provision  out  of  her  mere. life  interest, 

assignee.     ()|Qugi|  ^\^q  would,  where  the  husband  had  become  bankrapt 

pr  insolvent,  or  had  abandoned  her  without  providing  her 
with  the  necessary  means  of  subsistence.  In  Ellioil  v.  Cor* 
dell^^  the  Vice  Ctiancellor  stated  the  law  on  this  subject  to 
be,  ^^  That  if  the  husband  desert  his  wife,  and  fail  to  perform 
the  obligation  of  maintaining  her,  which  is  the  condition  on 
which  the  law  gives  him  her  property,  this  Court  will  apply 
any  equitable  interest  which  he  retains  for  the  life  of  the 

a  5  Mad.  149. 
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wife,  either  wbollj  or  in  part,  for  the  mainteoMice  of  the 
wife  :  and  if  the  husband  becomes  bankrupt,  or  takes  the 
benefit  of  an  insulveut  debtor's  act,  this  Court  will  fasten 
the  same  obligation  of  maintaining  the  wife  out  of  the  pro* 
perty  of  this  description  which  devolves,  by  act  of  law,  upon 
the  general  assignee  ;  for  when  the  title  of  such  assignee 
tests,  the  incapacitj  of  the  husband  to  maintain  the  wife 
has  already  raised  this  equity  for  the  wife  ;  but  the  same 
principle  does  not  necessarily  apply  to  a  particular  assignee 
for  valuable  consideration,  who  purchased  this  interest 
wheo  the  husband  was  maintaining  the  wife,  and  before 
circamstances  had  raised  any  present  equity  in  this  pro* 
perty  for  the  wife,  whatever  may  be  the  force  of  general 
reasoning  upon  it.'' 

And  to  the  above  rule,  thus  qualified,  there  is  no  eicep* 
tion,  unless  it  .be  where  the  assignment  is  of  a  trust  of  a 
term  of  years  of  land,  (of  which  there  is  some  doubt  ;^  )  and 
one  of  the  reasons  given  for  not  subjecting  this  interest  to 
the  same  claim  of  the  wife,  to  which  all  her  other  equitable 
estate  is  liable,  is,  that  the  4rust  of  a  term  for  years  may  be  • 
taken  in  execution,  under  ^  fieri  facias*^  Indeed,  the  ex* 
tension  of  this  rule  to  all  ca^es  of  contracts  for  assignments 
of  the  wife's  equitable  property,  though  for  valuable  consi* 
deration,  '(with  (he  above  exception,)  was  quite  essential  to 
the  existence  of  this  equity  ;  for  if  an  agreement  by  the 
huabaud,  to  assign  for  valuable  consideration,  would  enable 
the  assignee  to  possess  himself  of  the  wife's  equitable  choses, 
discharged  of  her  claim  to  a  provision,  the  husband  would 
'  never  apply  to  the  Court  for  assistance  to  reduce  them 
into  possession,  which  he  could  not  have  except  on  the 
usual  terms  :  he  would  pass  all  his  interest  in  fhem  to  a 
third  person  for  valuable  consideration,  and  thus  oust  the 
^Court  of-  its  power  of  interference  ;  but  when  the  wife's 
equity  is  held  to  attach  upon  the  property  itself,  and  to  ad- 
here to  it  under  all  changes,  she  is  amply  protected  in  this 
right,  as  nothing  can  bar  her  claim  but  her  own  consent, 

b  Macanly  t.  PhillM,  4  Ves.  17.    Franco  ▼.  Franco,  4  Ves.  52^. 
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'  or  a  sufficient  settlement  by  her  husband.  As  to  assign* 
tnents  of  the  wife's  equitable  interests  without  a  tafuable 
consideration,  they  never  have  been  held  to  bar  her  equity 
.to  a  provision,^  where  there  has  been  no  settlement ;  for, 
as  a  voluntary  asjsignment  of  her  equitable  .choses  in  action 
will  not  bar  her  right  to  them  by  survivorship,  if  she  should 
outlive  her  husband  f  so,  of  course,  such  an  assignment 
cannot  deprive  her  of  any  claim  which  she  might  have  upon 
them  during  his  lifetime. 

Doubts  certainly  were  at  one  time  entertained  by  Liord 

Thurlow,  whether  an  assignment  for  valuable  consideration 

might  not  support  the  right  of  the  assignee,  or  at  least 

An  in-        ovade  this  equity.^     There  is,  however,  but  one  decision  in 

stance        support  of  such  a  claim  of  the  assignee  ;    that  is  the  case 

signees  for  of  Pavey  V.  Brown  and  others  ;s  for  the  wife  of  the  defend- 

^"n^^^.  9nt  having  a  legacy  of  1000/.  bequeathed .  to  her  by  her 

tion  took     uncle,  before  her  marriage,  it  was  afterwards,  on  a  treaty 

equiuible     ^^  marriage  with  the  defendant,  agreed  that  700/.  of  the 

interoiti,     money  should  be  applied  towards  payment  of  hb  debts. 

ofhe"    •  After  the  marriage,  the  defendant,  without  his  wife,  assigns 

^^>ty.       the  remaining  300/.  to  the  plaintiffs,  who  were  creditors, 

^^    and  they  brought  this  bill  against  the  defendant  and  his 

wife,  and  the  executors  of  her  uncle,  to  have  a  satisfaction 

of  their  debts  out  of  the  remaining  300/.  ;   and  it  was  de« 

creed  that  an  account  should  be  taken  ;  and  upon  the 

plaintiffs  proving  themselves  real  creditors,  and  that  the 

'    assignment  was  bond  Jide^  they  were  to  have  a  satisfaction 

accordingly,  and  the  residue,  if  any,  of  the  300/.  was  to 

be  put  out  for  the  benefit  of  the  wife. 

This  seems  to  be  a  direct  authority  in  support  of  the 
right  of  the  husband^s  assignee  for  valuable  consideration  to 
hold  the  wife's  equitable  interests  dischai|;cd  of  her  claim 
to  a  provision  ;   but  it  is  to  be  remarked,  that  Sir  William  • 
Grant  says  of  it,   ^^  that  it  is  a  case  which  does  not  satisfy 

d  JewMn  ▼.  Moolflon,  2  Atk.  f  1  P.  Wrat.  458.  note  1.    1  Coi'^e 
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him  ;  that  it  is  a  strange  case,  and  directly  contradicted  by  ! 

two  cases,  one  before  Lord  Hardwicke,  and  the  bther  be- 
fore Lord  Northington/'***  The  cases  to  which  his  Honour  *'' 
adverted  were,  Jeiofon  v.  Mculson^  and  Wtnmany.  Mason) 
The  former  case  was  this :  the  husband,  one  Vobe,  assigned 
to  the  defendant  Moulson,  to  whom  he  w«8  justlj  indebted,  forSraiiia- 
all  the  share  to  which,  in  right  of  bis  wife,  he   was  entilled  ^}^  ^on«-  ^ 
in  her  late  fathers  personal  estate.     Vobe  made  a  second  wife's 
assignment  of  his  wife's  share  to  trustees  for  the  benefit  of  ^t^jj^f! 
all  his  creditors  in  general*  The  share  of  the  wife  amounted  liable  to 
to  600/.,  and  the  debt  due  to  Moulson  was  500/.     There  ^^^, 
were  two  bills  filed,  one  bj  the  executors  of  Mrs.  Vobe's 
father,  to  be  discharged  of  their  trust  upon  paying  over 
her  share  of  her  father's  pergonal  estate.     The  second  bill  j 
was  by  Moulson,  who  claimed  a  right  to  this  share  of  the 
wife,  under    the  assignment    from    her  husband.     Lord 
Hardwicke  said,  ^^  That  as  against  the  husband  and  the 
assignees  who  claimed  under  the  second  assignment,  the 
equity  was  extremely  plain.     That  as  to  the  assignment  by 
particular  contract  for  valuable  consideration,  it  was  difficult 
to  reconcile  the  cases  on  that  head  ;  though  one  thing  was 
clear  through  them  all^  that  if  the  husband  made  a  volun- 
tary assignment  of  the  wife's  portion,  the  volunteer  must 
stand  in  the  place  of  the  husband."     His  Lordship  then  cited 
several  cases  with  respect  to  the  assignment  of  trust  terms 
for  years  of  lands  of  the  wife,  wherein,  he  said,  it  was  held, 
that  the  particular  contract  of  the  .husband  for  valuable 
consideration  had  got  the  better  of  (he  wife's  equity  lo  have 
a  provision.     But  his  Lordship  distinguished  the  principal 
case  from  those  by  the  following  circumstances  :.  that  the 
fund  <5ut  of  which  the  portion  was  to  arise  was  of  a  mixed 
nature,  partly  real,  partly  personal  ;  that  the  wife  during 
these  transactions  was  a  minor  ;  that  this  was  not  an  assign- 
ment of  a  term  for  years,  or  of  a  specific  thing,  but  an 
assignment  at  once  of  all  her  fortune,  which  her  husband 
could  not  reduce  into  possession  without  the  assistance  of 

\i  Like  Y.  Bereeibrd,  5  Vet.  51^       j  1  P.  Wms.  458.  note  1. 
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this  Coart;  and  that  the  defendaut  Moakon  must  have 
known  all  these  facts,  aod  also  must  have  beeo  acquainted 
with  the  rule  of  equity  inVegard^to  provisions  to  be  made 
for  a  wife  out  of  her  own  fortune*  His  Lordship  said,  he 
was  therefore  of  opinion,  not  to  allow  the  creditor  to  re- 
ceive the  whole  fvtune  of  the  wife  without  making  a  pro- 
vision for  her. 

His  Lordship  seems  to  have  been  anxious  to  distinguish 
this  case  from  those  which  he  had  cited  in  favour  of  a  par- 
ticular assignee  for  valuable  consideration,  and  to  endea- 
vour to  account  for  a  contrary  decision   by  himself  by  the 
particular   circumstances  then  before  him ;  and  therefore 
this  judgment  does  not  amount  to  a  full  establishment  of 
the  naked  rule,  that  a  married  woman  cannot  be  barred  of 
her  equity  to  a  provision  out  of  her  own  fortune   by  the 
assignment  of  it  by  her  husband  for  valuable  consideration* 
Wifeen-     ^"'  "*   fVenman  v.    Mason^^    Lord  Northington    decreed 
titled  to       the  wife  a  provision  out  of  her  legacy,  which  she  and  her 
oat^a'^    husband  had  joined  in  assigning  for  valuable  consideration, 
leg&cyi       In  this  case  husband  and  wife  joined  in^issigning  her  share 
umgn-  ^°  in  a  legacy  to  one  Humfrey,  to  secure  to  him  300/.,  for 

mentfor     ^hich  he  had  joined  the  husband  in  a  bond.     The  bus- 
valuable  I     r 
conaidera-  band  afterwards  became  a  bankrupt,    and   Humfrey,  the 

l^hld^*^^  assignee,  who  had  been,  obliged  to  pay  the  300/.  for  which 
joined  her    he  had  joined  in  the  bond,  filed  this  bill  against  the  general 
miLkiiig. '"  assignees  under  the  commission,  and  against  the  husband 
and  his  wife,  and  other  persons,  praying  to  have  the  wife's 
share  of  the  legacy  paid  to  him   in   discharge  of  the  debt, 
and  the  remainder  to  be  paid  to  such  of  the  defendants  as 
should  appear  to  be  entitled  thereunto.     And  the  Court 
directed  that  300/.  of  the  legacy  should  be  applied  for  the 
benefit  of  the  wife  and  her  children. 
Doubts  of       However,  subsequent  to  this  decision,  LordThurlow  in- 
^^  timated  a  doubt,   whether  an  assignee  for  valuable  con- 

as  to  the     sideration  should  be  bound  to  make  a  provision  for  the  wife 
aairiffiwe^^  out  of  the  property   so  assigned  ;  for  he  says,  "  I  have 

for  Talu- 
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looked  into  the  several  cases  on  this  subject,  and  I  do  not  oonndera- 
find  it  anj  where  decided,  that  if  the  husband  nnake  an  ^^^ 
actual  assignment  by  contract  for  a  valuable  consideration,-  ^«i^* 
the  assignee  shall  be  bound  to  make  any  provision  for  the 
wife  out  of  the  property  assigned  ;   nor  do  i  find  any  case 
decided  the. other  way  ;   but  this  Court  has  much  greater 
consideration  for  an  assignment  actually  made  by  contract, 
than  for  an  assignment  by  mere  operation  of  law.      For  as 
to  that  my  opinion  is,  that  when  the  equitable  interest  of 
the  wife  is  transferred  to  the  creditor  of  the  husband  by 
mere  operation  of  law,  without  any  express  consent  of  the 
wife,  as  in  this  case,  he  stands  exactly  in  the  place'of  the 
husband,  and  is  subject  precisely  to  the  same  equity  in 
respect  of  the  wife.     And  it  seems  to  me  that  in  Jewson  v. 
Mtmlsony^  Lord   Hardwicke   went  on   the  ground   of  the 
transfer  being  by  immediate  contract,  made  upon  the  occa- 
sion, in  contradistinction  to  a  transfer  by  operation  oDaw.^^"^ 
However,  it  is  apprehended  that  whatever  doubts  may  have 
existed  formerly  on  this  subject,  they  are  now  completely 
removed,  although  there  has  not  been  any  express  decision 
on  the  point  from  the  time  at  which  the  above  observations 
were  made  by  Lord  Thurlow.     Since  that  period,  repeated 
dicta  have  fallen  from  the  bench,  expressive  of  their  clear 
opinion  in  favour  of  the  wife's  equity  against  an  assignee  for 
valuable  consideration.      In  Pope  v.  Crashmoj''  the  Master  ^^  ^^^ 
of  the  Rolls  said,  "  That  he  hoped  it  would  be  understood  bairedof 
that  a  husband  cannot,  by  assigning  bis  wife's  property,  bar  by  any  m> 
her  of  any  equity  she  may  have  in  it ;  that  he  never  would  ««Mn«nt 
subscribe  to  the  contrary  doctrine.'^      The  Reporter  does  band, 
not  state  the  facts  of  this  case,  nor  does  it  appear  whether  Injiinction 
it  was  argued  or  considered*      However,  it  is  evident  from  JJJ^^ 
the  case  of  Ellis  v.  Ellis^^  which  was  shortly  subsequent,  husband, 
that  the  question  was  not  looked  on  by  the  bar  as  having  of  his  wife, 
been  settled  ;  for  in  this  case  a  married  woman,  entitled  to  towjtrain 
money  in  the  funds,  filed  a  bill  to  restrain  her  husband  anignUiff 

her  money 
in  the 

1  2  Atk.  4^.  n  4  Br.  C.  C.  325.  funds. 
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'  from  assigning  it,  and  to  compel  him  to  make  a  settlement ; 
and  Mr.  Scott,  who  was  for  the  plaintiff,  said,  that  the 
Court  would  restrain  the  act,  which  would  have  the  effect 
of  destroying  the    plaintiff's  equity  against  her  husband, 
which  would  not  prevail  against  the  assignee.     And  Lord 
Loughborough  continued  the  injunction  on  a  motion  for 
that  purpose,  and  ordered  the  husband  to  lay  proposals  for 
Injunction  a  settlement  before  the  Master.     So,  in  Roberts  v.  Roberts,^ 
2J?^      which  was  heard  two  years  afterwards,  where  a  bill  was 
Irasband      filed  by  the  wife  against  her  husband,  praying  similar  relief; 
wife,  to  re-  ^^^  ^^^^  suggested  that  by  an  assignment  for  valuable  con- 
■trainhia     gideration  the  husband  would  deprive  the  wife  of  the  benefit 
ment  of      of  such  provision.      But  the  Master  of  the  Rolls  ordered 
uSlenro-    ^^^  injunction,  saying,  that  he  had  no  difficulty  in  granting 
perty.         it  to  prevent  the  husband  from  incumbering  the  case  with 
'  new  parties,  but  desiring  it  to  be  understood,  that  he  did 
not  make  the  order  under  the  idea  that  a  purchaser  or 
assignee  for  valuable  consideration  from  the  husband,  of 
the  wife's  property,  could  put  himself  into  a  better  situation 
than  the  husband  ;  on  the  contrary,  his  Honour  said,  '^  the 
more  he  thought  upon  the  subject,  the  more  he  was  satis- 
fied that  such  an  assignee  must  be  subject  to  the  same 
equity/'     So  that  from  the  language  of  counsel  in  Ellis  v* 
£//i>,^  and  of  the  bill  in  Roberts  v.  RobertSj^  it  would  seem 
to  be  the  impression  of  the  bar  at  that  period,  that  the 
assignment  by  the  husband  of  the  wife's  choses  in  action  for 
valuable  consideration  would  have  destroyed  her  equity. 
WM*M        "^^'^  subject  was  very  fully  discussed  in  Like  v.  Beresford,  ■ 
equity  not  which  was  heard  in  two  years  after  Roberts  v.  Roberts  ;  and 
^oreva-  a'tl^^ugh  the  case  was  not  decided  upon  thife  point,  yet  the 
ded  by  u-  Master  of  the  Rolls  expressed  a  clear  opinion,  that  the 
^halh      wife's  equity  could  not  be  barred  or  evaded  by  the  bus- 
^"^•^®'*  band's  assignment  of  her  fortune  for  valuable  consideration, 
chaigeof    though  in  the  discharge  of  a  fair  and  honest  debt.      A  bill 
had  been  filed  in  November,  1780,  by  the  father  and  next 

p  2  Cox's  Rep.  429.     1  Sup.  Yin.        r  Videeupra. 
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friend  of  Sidney  Hamilton,  a  minor,  against  her  trustee ;  and 
under  an  order  of*  the  Court  the  defendant  transferred  the 
sums  of  2600/.,  and  780/.  bank  stock,  admitted  to  be  stand- 
ing in  his  name  on*  account  of  the  trust,  into  the  name  of 
the  Accountant  General,  in  trust  in  the  cause,  to  the  ac- 
count of  the  infant.     In  the  same  month  Sidney  Hamilton 
eloped  to  Scotland  with  Mr.  Bereaford,  and  was  married  to 
him.     Immediately  after  the  marriage,  Mr.  Beresford,  in 
bis  own  name,  and  in  ihat  of  his  wife,  filed  a  bill  of  revivor 
and  supplement,  praying,  that  in  right  of  his  wife  he  might 
be  declared  entitled  to  the  trust  moneys,  or  part  thereof,  or 
that  a.  proper  settlement  might  be  made.     While  this  cause 
was  depending,  Beresford  became  indebted  to  Thomas  Like, 
an  upholsterer,  for  money  and  goods  supplied  for  the  use 
of  himself,  and  of  hfs  wife ;  and,  by  a  deed  of  assignment, 
dated  the  13th  of  March,  1783,  reciting  Mrs.  Beresford's 
interest  in  (he  bank  stock  under  the  will  of  her  grandfather, 
the  proceeding  in  the  Court  of  Chancery,  and  a  former 
assignment  of  the  same  stock  by  Mr.  Beresford  to  a  person 
of  the  name  of  John  Robert,  for  money  due  to  him,  and 
also  reciting,  that  he,  Beresford,  was  indebted  to  Like  in 
the  sum  of  292/.  3^.  Bd.^  and  that  he  had  agreed  to  lend  to 
Beresford  the  weekly  sum  of  3/*  35^  for  nine  months,  for 
securing  which,  he,  Beresford,  had  agreed  to  assign  the  said 
bank  stock  in  trust  for  Like,  and  such  other  creditors  as 
Beresford  should  appoint,  subject  to  the  former  assignment 
to  Robei:ts.  *  Beresford,  therefore,  in  consideration  of  that 
sum  due,  and  of  the  said  weekly  allowance,  assigned,  &c« 
&c«  to  Like,  his  executors,  &c*  &c.,  the  said  bank  stock, 
with  all  interest  and  dividends  then  due,  or  which  should 
after  become  due,  upon  the  trusts  aforesaid.  There  was  a  de- 
cree on  tb^bill  filed  by  Mr.  Beresford,  and  an  appeal  from  it 
in  1789  before  Lord  Thurtow,  when, by  consent,  that  decree 
was  reversed,  and  it  was  declared,  that  on  the  11  th  Decem- 
ber, 1780,  Sidney  Beresford  became  entitled  to  the  said 
bank  stock,  and  the  dividends  accrued,  and  it  was  ordered, 
that  Beresford  should  lay  proposals  before  the  Master  for 
a  settlement.     A  proposal  was,  accordingly,  made,  and  ap- 
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proved  of  by  the  Master,  and  on  the  9tb  March,  1791,  the 
cause  was  broaght  on  for  farther  directions,  when  a  petition 
was  presented  by  Like  and  Robert,  the  assignees  of  the 
bank  stock,  stating  their  case,  to  induce  the  Court  to  sas« 
pend  the  ordering  of  tb'^  ^t'ttlement.  The  petition,  how* 
ever,  was  dismissed,  and  it  was  ordered,  that  the  settlement 
should  be  carried  into  execution.  The  stock  was,  accord- 
ingly, settled  to  the  separate  use  of  Mrs.  Beresford  during 
her  life,  and  after  her  death  a  moiety  of  the  dividends  to 
Mr.  Beresford  for  his  life ;  the  other  moiety  for  the  main- 
tenance and  education  of  their  children ;  and  after  the  death 
of  the  survivor  of  husband  and  wife,  then  to  the  children, 
&c.  &c. 

Like  and  Robert  (hen  filed  their  bill,  in  which  they  pray- 
ed, that  they  might  be  declared  entitled  to  be  satisfied  in 
respect  of  their  debts  out  of  the  dividends  accrued  upoo 
the  stock  since  the  msrriage  of  the  defendants,  and  thnt  if 
the  dividends  should  not  be  sufficient,  that  so  muc'h  of  the 
funds  should  be  sold  as  would  make  up  the  deficiency.  It 
was  contended  for  the  assignees,  that  whatever  the  rule  of 
the  Court  was,  as  to  the  equity  of  the  husband  to  assign  his 
wife's  fortune  for  valuable  consideration,  it  must  be  sup- 
posed, that  he  had  a  ri^ht  to  transfer  the  dividends  accrued, 
and  that  if  tliat  were  not  so,  there  was  no  case  going  the 
length  of  determining,  that  a  husband,  maintaining  his  wife, 
should  not  be  entitled  to  the  interest  of  her  fortune ;  but 
his'  Honour  Lord  Alvanley  said,  that  he  had  neither  doubt 
nor  difficulty  upon  the  subject;  that  he  had  looked  into 
almost  every  case,  and  had  never  found  it  determined,  that 
the  assignee  of  the  wife's  fortune,  for  valuable  consideration, 
could  hold  it  against  ber  claims  for  a  provision  *,  that  this 
was  the  case  of  a  person  who  had  run  away  with  a  ward  of 
the  Court,  of  very  tender  years,  and  then  insisted  on  this 
right;  that,  upon  the  best  consideration,  be  was  of  opinion, 
that,  if  it  was  rea  integra^  and  it  came  on  now  not  upon  a 
bill  to  undo  a  settlement  already  made,  the  Court  bss  a 
complete  right,  if  they  think  fit,  under  all  the  circum- 
stances, to  give  to  the  wife  and  children  any  part,  or  the 
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whale,  of  the  fortune  to  which  she  may  be  entitled  ;  that 
when  thid  caase  came  on  before  the  Lord  Chancellor  Thar** 
low  in  1791,  it  Was  fot  him  to  consider  whether  there  was 
any  right  in  the  assignee  of  the  husband,  of  which  asaign- 
ment  there  was  certainly  knowledge;  and  he  was  of  opi- 
nion there  was  no  sach  right ;  that  the  question  was,  whe- 
ther his  Honour  was  called  on  to  break  in  on  that ;  that  he 
confessed,  if  he  could,  he  should  have  been  glad  to  hare 
made  some  decree  in  favour  of  the  plaintiffs,  and  to  have 
given  them  some  share  of  the  profits,  upon  the  credit  of 
which  Beresford  had  lived,  and  was  enabled  to  make  i(d* 
vances  in  favour  of  his  wife  and  children;  but  that  all  that 
was  before  Lord  Thurlow,  and  he  did  not  think  fit  to  attend 
to  that  claim ;  that  he  could  not  declare  any  right  to  the 
ptaintifis  in  any  share  of  that  part  of  (he  wife^s  fortune  that 
had  been  settled  under  the  decree  of  Lord  Thurl6w,  who 
had  all  the  circumstances  before  him, 

m 

This  case,  however,  is  not  an  authority' upon  the  strength 
of  the  wife's  claim  against  the  assignee  of  her  fortune  for 
valuable  consideration,  for  the  ground  of  the  decision  was, 
that  jVIrs*  Beresford  had  been  a  ward  of  Chancery,  and  had 
been  carried  off  to  Scotland,  and  married  without  the  consent 
of  the  Court,  by  which  the  husband  had  been  guilty  of  a 
contempt,  in  consequence  of  which  he  was  punished  by  Lord 
Thurlow  in  the  usual  way ;  namely,  by  a  settlement  of  his 
wife's  fortune  upon  herself  for  her  separate  use  for  her  life, 
with  remainder  as  to  one  moiety  of  the  dividends  to  himself 
for  Hfe,  and  as  to  the  other  moiety,  to  Hhe  children,  &c,  &c. ; 
and  the  Master  of  the  Rolls  sustained  that  settlement 
against  the  assignees  of  the  husband  for  vakiable  conside- 
ration, on  the  ground  that  the  Court  of  Chancery  had  a 
right  to  order  such  a  settlement  under  such  circumstances ; 
so  that,  in  fact,  this  case  has  only  asserted  the  right  of  the 
Court  of  Chaijv .  r^  io  settle  the  entire  of  the  wife's  fortune 
upon  her,  in  opposition  to  the  husband's  assignee  of  it  for 
valuable  consideration,  where  she  has  been  a  ward  of  the 
Court,  and  has  been  'married  without  consent ;  but  it  de- 
cides nothing  as  to  the  wife^s  equity  against  such  an  assignee, 
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although  his  Honour  gave  liis  opinion  very  fully  and  de- 
cidedly  upon  this  point.  In  like  manner,  in  Macaultyi. 
Philipsy^  which  was  subsequent  to  Like  v.  Beresfordy  the 
same  judge  gave  a  very  clear  opinion  in  favour  of  the  wife's 
equity  against  an  assignee  for  valuable  consideration,  al- 
though that  question  was  not  then  before  the  Court*  His 
Honour  said,  ^^  Many  cases  upon  this  point  have  been  be- 
fore me,  which  have  put  me  under  the  necessity  of  consider- 
ing very  much  the  right  of  the  wife;  and  I  am  clearly  of 
opinion,  the  doubt  respecting  the  assignment  of  the  husband 
for  valuable  consideration  of  the  wife's  equitable  inter^t, 
was  not  well  founded,  with  the  single  exception,  perhaps, 
of  a  trust  of  a  term  for  years  of  land,  upon  which,  per- 
haps, there  may  be  some  doubt ;°  but  subject  to  that,  I  am 
clearly  of  opinion,  an  assignment  for  valuable  consideration 
will  not  bar  the  equity  of  the  wife ;  and  it  would  be  strange 
if  it  did,  since  the  determinations  in  the  courts  of  law  with 
regard  to  an  action  brought  iaigainst  executors  by  the  hus- 
band, for  a  legacy  due  to  the  wife.  .  It  is  determined,  that 
the  action  does  not  lie ;""  and  the  reason  given  is,  that  it 
would  totally  defeat  the  wife^s  equity*  It  would  be  whim- 
sical, that  the  assignment  by  the  husband  for  a  valuable 
consideration  should  put  that  assignee  in  equity  in  a  better 
situation  than  the  husband  himself  is  in  at  law.  The  guard 
of  this  court  upon  the  wife's  interest  would  be  very  singu- 
lar, if  the  husband,  not  being  entitled  at  law,  might  assign  it 
for  valuable  consideration  to  another  person,  who  would  be 
enabled  in  equity.  I  am  clearly  of  opinion,  it  was  only 
a  doubt,  and  it  never  was  decided,  that  the  husband  could, 
by  such  assignment,  or  by  any  other  means,  deprive  her  of 
her  equity."  So,  in  Franco  v.  Francoj'^  his  Honour,  although 
he  did  not  decide  this  point,  the  facts,  as  he  said,  not  being 
sufficient  for  that  purpose,  adhered  to  the  opinion  he  had 
given  in  Macauley  v.  Philips  ;^  but  his  Honour's  judgment 
is  rendered  particularly  valuable  to    this  subject   by  bis 


t  4Ves.  19. 

u  Franco  v.  Franco,  4  Ves.  528. 

V  Decks  V.  Strut,  5  T.  R.  590. 


w  4Ve0. 515. 
X  4  Ves.  17. 
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statement  of  a  case  furnished  to  him  by  Mn  Powell,  from 

a  note  in  a  manascript  book  of  Mr.  Fearae.    The  case  was 

that  of  The  Earl  ef  Salisbury  v.  Jievyton^y  in  Chaocerj,  on 

the  3d  of  Jul  J,  1759.     The  facts  were  these  :   a  married  wife  not 

woman  being  entitled  to  a  sum  of  money  in  the  hands  of  ^^^^^  ^ 

•'  ber  equity 

trustees  or  execntors,  her  husband  haying  made  no  pro-  by  bus- 
vision  for  his  wife  or  children,  and  being  indebted  to  the  J^'^meSr 
£arl  of  Salisbury,  assigns,  as  a  security  for  that  debt,  the  for  vaioa. 
sum  of  money  to  which  his  wife  was  entitled,  and  dies,  deraUo^* 
making  no  proyision  for  his  wife  and  children.     The  trus- 
tees refusing  to  assign,  the  Earl  of  Salisbury  filed  the  bill ; 
but  the  Lord  Keeper  (Henley)  refused  to  give  him  any 
relief,  as  no  provision  was  made  for  the  wife  and  children, 
and  he  could  be  in  no  better  situation  than  the  husband, 
and  the  Court  would  have  pat  terms  upon  him. 

There  is  also  the  case  of  Hill  v.  Aifdnsofiy  at  the  Rolls, 
36th  June,  1797,  mentioned  in  the  notes  to  the  above  case 
of  Franco  v.  Franco^  where  this'  •point  came  on  upon  a 
petition,  and  the  Master  of  the  Rolls,  Lord  Alvanley,  was 
of  the  same  opinion  that  he  gave  in  the  other  cases,  and  ex- 
pressed himself  ^inst  the  judgment  of  Lord  Thurlow,  in 
Worral  V*  Marlar*  where  his  Lordship  said,  that  he  did  not 
find  it  any  where  decided,  that  if  the  husband  make  an 
actual  assignment  by  contract  for  a  valuable  consideration, 
the  assignee  should  be  bound  to  make  any  provision  for  the 
wife. 

The  next  case  in  which  this  equity  of  the  wife,  as  against 
the  assignee  for  valuable  consideration,  was  discussed, 
although  it  was  not  decided,  was  that  of  Morhy  v.  St. 
Alhan^  In  this  case  it  appeared  that  Mrs.  St.  Alban  was 
entitled  for  her  life  before  marriage  to  dividends  of  stock 
standing  \h  the  names  of  trustees,  tier  husband  granted 
an  annuity  of  1002.,  and  assigned  the  dividends  producing 
360/.  per  annum  to  secure  it.  Sir  George  Wright  joined 
the  husband  as  a  security  for  the  payment  of  the  annuity, 

y  Smee  nportod  in  EdeQ^  Chao.  z  Mr.  Coz'0  notA  to  Bosril  ▼. 
Cas.  370.  Brander,  1  P.  Waui.  4^9. 

a  11  Veir.  30. 
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and  having  paid  some  instalments,  he  filed  a.bill,  praying 
out  of  the  dividends  to  be  repaid.      His  Honour  decreed 
I  according  to  the  prayer  of  the  bill,  laying,  that  the  cir- 

i  cumstances  did  not  make  it  necessary  to  determine  the 

i  much  litigated  question,,  whether  the  equity  of  the  wife  can 

'  be  barred  or  affected  by  the  husband's  assignment  for  va- 

luable consideration.  Thus  much  is  certain,  that  if  the  par- 
ticular assignee  for  valuable  consideration  be  not  in  a  better, 
at  least  he  is  not  in  a  worse  condition  than  the  general 
assignees  under  a  commission  of  bankruptcy  *,  that  the  an- 
nuity being  but  100/.  per  annum,  and  the  dividends  amount- 
ing to  260/.,  if  it  was  a  case  of  an  assignment  by  act  of  baidc- 
ruptcy  which  would  transfer  the  entire  of  these  dividends, 
it  would  be  considered  that  the  assignees  acted  liberallj 
and  favourably  towards  her,  if  they  allowed  her  to  retain 
160/.  per  annum  $  and  that  it  was  therefore  unnecessary  to 
consider  what  might  have  been  the  case,  if  the  husband* 
had  chained  the  fund  to  its  entire  extent,  or  to  a  greater 
extent  than  he  bad  ;  for  that  he  must  hold  it  valid  to  the 
extent  of  100/.  per  annum. 

In  this  case,  his  Honour  supported  this  assignment  for 
valuable  consideration  without  any  allowance  of  the  wife's 
equity  out  of  the  part  assigned,  because,  the  husband  had 
l^ft  as  much  of  the  fund  untouched  as  would  have  satisfied 
that  claim,  if  he  had  conveyed  away  the  entire  of  it  His 
Honour  also  decreed,  that  Mrs.  St.  Alban  was  entitled  to 
the  remaining  160/.  per  annum  as  a  separate  maintenance. 
But,  although  he  was  enabled  to  secure  this  sum  to  her 
without  deducting  any  portion  of  the  annuity  from  the^ 
assignee  of  it  for  her  equity,  still  it  was  not  because  she 
was  not  entitled  to  her  equity  out  of  that  part  of  her  inte- 
rest which  her  husband  had  disposed  of,  but  upon  this 
ground,  that  Mr.  St.  Alban,  having  abandoned  his  wife, 
and  left  her  destitute  of  support,  the  Court  exercised  its 
power  of  allowing  a  maintenance  to  her  of  ISO/,  per  annum 
out  of  her  own  life  estate,  which  was  within  its  control, 
without  any  reference  to  her  equity.  But  if  Mr.  St.  Alban 
had  returned  to  England  after  the  decree,  and  had  main* 


I 


< 


AOAXS6T  PAETICULAR  ASSIONBES  OV  H£R  HUSBANfi..  607 

tained  his  wife,  then^  it  is  apprehended,  that  be  would  be 
entitled  to  the  receipt  of  the  1601.  per  annum^  and  that  the 
Court  could  not  depri?e  him  of  it,  so  long  as  he  continued  | 

to  maintain  her  ;  and  that,  if  he  assigned  that  part  of  her  .  i 

life  interest  also,  she  would  be  entitled  to  a  proyision  not  | 

only  out  of  that,  but  out  of 'the  lOOi.  per  annum  which  ha^ 
been  previously  assigned  for  valuable  consideration*    So  j 

that  the  case  of  Marley  y.  St*  Alban  is  not  to  be  ranked 
with  that  class  in  wliich  a  provision  was  secured  to  a  mar-  \ 

ried  woman  out  of  her  equitable  interests  against  a  par-  { 

ticular  assignee  \  but  it  belongs  to  that  class  of  cases  in 
•which  a  court  of  equity  arrests  the  wife's  property  that  is 
within  its  reach  for  the  purpose  of  providing  a  mainte- 
nance for  her,  when  she  has  been  abandoned  by  her  bus-  ^ 
band,  and  left  without  the  means  of  support*^ 

From  this  enumeration  of  the  authorities,  it  appestts  that 
there  is  no  modem  case  directly  deciding  this  point,  how- 
ever the  decisions  by  Lords  Hardwicke^'  and  Northing- 
ton,^  and  the  opinions  of  Lord.  Xlvanley^"  and  Sir  William 
Grant,^  leave  but  a  little  doubt  that,  when  the  question 
shall  next  be  raised  before'  the  Court,  the  result  will  be 
favourable  to  the  wife's  claims  against  the  assignee  for 
valuable  consideration.  And  if  this  shall  be  so,  then  the 
law  of  the  Court,  with  respect  to  the  assignment  of  the 
wife's  equitable  interests,  will  stand  thus :  that  neither  the 
voluntary  assignment  by  the  husband,snor  his  assignment 
for  valuable  consideration,  npr  the  assignment  under  his 
bankruptcy^  or  insolvency,  bar  the  equity  of  the  wife.  W^  ^^ 

There  is,  however,  an  exception  to  the  rule,  as  to  the  herinte- 
wife's  claim  to  a  provision  out  of  her  equitable  interests  as  ^^^^ 
against  the  assignee  of  them  for  valuable  consideration  ;  for  terma  for 
it  does  not  extend  to  her  trust  terms  for  years  of  lands,  as  y««"^y 

b  See  infra,  Chap.  IX.  17.    Franco   v.    Franco,    4    Ve«. 

c  Jewaon   ▼.  MouIbod,    2    Atk.  688.    HUl  v.  Atkinson,  in  a  note 

417.  to  Franco  v.  Franco. 

d  Lord     SaliBbury    v.   Newton,  f  Wright  v.  Moriey,  and  Morlcy 

1  Eden's  Rep.  370.  v.  St.  Alban,  11  Vcs.  17. 

e  Pope  ▼.  Craahaw,  4  Br.  C.  C.  g  Burnet  ▼.  Kinaston,  2  Ve«L 

325.    Like   ▼.     Bereeford,    3  Ves.  401.                  ,^       .       ,r      r^ 

SOe.    Macauley   v.  Philips,   4  Ves.  h  Mitford  v.  Mitford,  9  Ves.  87. 


an  amgn-  the  husbaDd  may  dispose  of  these  witb  or  wit&out  Valuable 
he?hSl  consideration,  without  flaaking  any  settlement  upon  her  in 
band,  with  respect  of  them.  This  was  decided,  for  iiie  first  time^  ifi 
Z^^^  Sir  Edward  TumerU  case/  on  an  appeal  to  the  House  of 
**^"-  Lords,  who  held,  that  a  term  being  assigned  in  trost  for  a 

femt  covert  by  her  former  husband,  and  she  afterwards  in- 
termarrying with  the  Lord  Chief  Baron  Turner,  who  had 
aliened  the  term^  the  same  was  well  passed  away,  and  Aat 
the  husband  might  dispose  thereof.  This  decision  was  fol- 
lowed in  the  next  term  by  Lord  Nottingham,  in  the  case  of 
Piit  V.  Huni^  but  his  Lordship  expressed  great  dissatisfoc- 
tion  on  the  occasion.  Tudor  v.  Bam/ne^  was  q{  a  similar 
description,  i^d  was  decided  in  the  same  way  on  the  authoritjr 
of  Sir  Edmard  Turner^  case,  although  it  was  uiged  on  the 
part  of  the  wife  that  no  settlement  had  been  made  o*  her 
by  her  husband.  . 

But,  although  this  doctrine  with  respect  to  terms  for 
years  has  been  followed  in  several  other  cases^^'yet  it  has 
been  sometimies  denied  ^'"'and  even,  lately.  Lord  AlvaiUey 
has  expressed  his  doubt,  whether  the  husband  had  any 
such  power  over  bis  wife^s  trust  terms  for  years ;°  admitting, 
however,  on  anbther  occasion,  that  he  had  not  consideved 
the  point  sufficiently  to  form  an  opinion  upon  it.**     But, 
though  in  general  the  husband  may  dispose  of  the  wife's 
trust  term  discharged  of  ber  equity,  yet  be  cannot  do  so  if  it 
has  been  assigned  in  tru«t  for  her  with  his  privity  and  con** 
sent  $p  as  when  it  has  been  settled  for  a  maintenance  or 
jointure.^ 
Creditor  of      But  whatever  right  the  husband's  ass^nee  for  valuable 
^nSt  ^     consideration  of  the  wife's  equitable  choses  in  action  may 
hfTtBwifb's  have  with  respect  to  them,  it  seems,  that  the  mere  creditor 
mtSSetp?    ^f  ^^^  husband,  wJio  has  had  no  assignment,  has  no  claim  5 

i  1  Vem.  7.         _  ^.  n  Maciiuley  ▼.  PhiKpa,  4  Ves.  19. 

J  1  vem.  18.    2  Cae.  in  Chan.  73.        0  Franco  ▼.  Franco, 4  Vea,  628. 

k  2  Vem.  270  p  Sir  Edward    Turnw'g  ttae, 

1  See  note  1.  to  Sir  Edward  Tar-  1  Vera.  7.   Draper'flcafle,2  Freem. 

ner's  case,  1  Raithby'"  Vem.  7.  29. 

m  See  note  2.  to  Sir  E.  Turner's         q  Bollock  v.  Knight,  Chan.  Cs». 

case,!  RaiUiby'iiVera.  7.  266. 
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for,  where  a  creditor  filed  a  bill  against  the  trustee  of  a  bond 
which  bad  been  executed  as  a  security  for  part  of  the  wife's 
fortune,  praying  that  he  might  be  paid  the  amount  of  his 
demand  put  of  it,  Lord  Nottingham  dismissed  the  bilL'  And  Creditor  of  > 
where  the  husband's  creditor  happens  to  be  the  trustee  of  being  trus- 
tbe  wife'tf  equitable  interests,  or  in  any  other  way  to  have  ^  ©^  *« 
the  legal  estate  in  them,  such  creditor  will  not  be  permitted  equitable 
to  set  off  the  debt  due  to  him  by  the  husband  against  the  '^^^'^ 
wife's  claim  to  a  provision,  if  she  have  filed  a  bill  to  enforce  mitted  to 
it.*      Nor,  where  the  wife  is  entitled  to  a  share  of  an  intes-  Jebt 
tate's  personal  estate,  as  one  of  his  next  of  kin,  can  the  a^piimit 
administrator  set  off  against  her  claim  a  debt  due  by  her  equity. 
husband  to  the  intestate.*  Adminin- 

tratorcan- 
^  not  tet  off 

debt  Qt  haiband  to  intestato  against  vife'e  claim  to  a  prefnuon  out  of  her  share  of  in- 
testikto^s  property,  as  one  of  next  of  kin. 

But,  in  Ex  parte  O^Ferrall  and  Others^^  the  executors  of  Contra, 
a  person  who  had  bequeathed  1 OQO/.  to  the  wife  of  the  ci^^l^off 
bankrupt,  were  allowed  to  set  off  a  moiety  of  ibe  legacy  p^  ^ 
against  a  debt  due  by  the  bankrupt  to  the  testator,  the  other  by  testator 
moiety  being  ordered  to  be  settled  on  the  wife  for  Kfe,  with  roi'SJ^^ 
remainder  to  the  issue  of  the  marriage.     The  only  diffe-  against 
rence  between  this  case  and  Carr  -v.  Taylor,^  is  this,  that  by  hi^"* 
the  set-off  was  alio  wed.  in  the  one  case,  and  not  in  the  mahinf^ 
other }  but,  in  both  cases,  the  wife  was  allowed  her  equity  f^  her  wit 
out  of  the  fund,  in  the  one  against  the  assignees,  and  in  the  ^  'omun^ 
other  against  the  executor.     And  thus  it  appears,  that,  so 
long  as  the  Court  has  the  directita  or  control  of  the  fond 
out  of  which  the  equity  of  the  wife  is  to  be  served,  faef 
claim  cannot  be  defeated  by  any  management  of  the  bus* 
band,  as  by  assignment  without,  or  for  valuable  considera* 
tion  ;  and  that  his  creditprs  will  be  postponed  to  her,-  even 
when  they  have  the  advantage  of  possessing  the  legal  es- 
tate, in  the  interests  out  of  which  they  seek  to  raise  the. 
amount  of  their  demands. 

r    Mason  V.  Masters,  dted  by        t  Carry.  Taylor,  10  Ve».  674. 
Lord   Northinfftra  in    Forbes  t.       n  1  Olyn  &  Jam.  347. 
Phipps,  1  EdenVi  Cases,506.  t  10  Vt&  674. 

.  l  ^^  Elibank  r.  MontoUoD, 
6  Ves.  737. 
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CHAP.  V. 

or  THE  SETTLEMENT  Bt  WHICH  THE  WIFE  MAY  BE  BARRED  Of 

HERE^tJITY. 

It  thus  appears,  that  neither  the  general  nor  the  particu- 
lar assignment  of  the  wife^s  equitable  choses'in  action  pre- 
cludes her  claim  to  a  provision  out  of  them.  However, 
ther^  are  acts  by  which  a  married  woman  may  be  barred  o{ 
this  right  to  a  (provision,  and  by  which  her  equitable  property 
may  be  reduced  into  possession  by  her  husband,  and  may 
pass  to  his  assignees,  whether  general  or  particular,  free  iand 
discharged  from  any  claim  of  this  kind.  And  this  may 
happen  when  her  husband  has  made  a  settlement  upon  her 
before  her  marriage,  because,  by  such  an  act,  he  may  have 
made  himself  the  purchaser  of  her  entire  fortune,  by  which 
I  means  he  will  be  permitted  to  take  that  part  of  it  which  is 

i  of  an  equitable  quality,  without  having  any  terms  imposed 

Wife  htxr  upon  him.     And  this  effect  will  be-  produced,  first,  by  a  set- 
I  equi^f  ^hl  ^^^^^^^  adequate  to  the  wife's  entire  fortune ;  secondly,  by 

}■  adequate    a  Settlement  expressed  to  be  in  (Consideration  of  that  for- 

[  before  ^    ^^"^-     Wherever  the  settlement  is  equivalent  to  the  wife's 

I  mairiage.    fortune,  it  will  be  presumed  to  be  the  intentien,  that  the  hua- 

I  band  should  have  it,"  although,  there  be  no  express  agree- 

ment between  the  parties  that  it  should  be  so.  Indeed,  Lord 
Hardwicke  seems  to  have  thought,  that  a  settlement  by  the 
I  husband  before  marriage,  whether  adequate  or  not,  would 

amount  to  the  purchase  of  the  entire  of  the  wife's  portion ; 
I  *  ^d  that  the  question  of  inadequacy  could  never  arise,  ex- 

cept upon  cases  of  voluntary  settlements  after  marriage.^ 
But  the  rule  is  now  settled,  that  a  settlement  cannot  be  the 

a  Biois  T.  Herefivd, S  Vem.  601.    2Froem.  281 . 
b  LaoDoyy.  I>iiko  of  Atbol,2  Atk.448. 


or  THS  SSTTLEMENT  BY  WHICH  THE  WIFE.  &C«  511 

purchase  of  the  entire  of  the  wife's  portion,  unless  it  be  ex*  ^  Mttle- 
pressed  to  be  in  consideiration  of  it,  or  such  an  intention  the  pur- 
appear  from  the  contents  and-  import  of  the  instrument,  as  ^^^, 
clearly  as  if  it  were  expressed  in  terms.®   And  the  adequacy  portion, 
of  the  settlement  is  a  circumstance  from  which  an  intention  ^|^^^^ 
will  be  inferred^  that  the  husband  should  be  the  purchaser  ed,  or 
of  the  fortiihe.    It  is  erident,  indeed,  that  a  mere  settlement  pe„  ^^^ 
before  marriage  will  not  be  considered  to  entitle  the  bus-  ^^' 
band  to  the  entire  of  his  wife's  fortune,  and  that  a  question 
may  ariae  as  to  the  adequacy  of  such  provision,  because  it  is 
the  present  practice,  where  there  has  been  an  accession  of 
fortune  to  the  wife  during  the  coverture,  to  inquire  whether 
the  settlement  on  the  marriage  be  equivalent,  and,  if  it  be 
not,  to  order  that  the  husband  shall  make  a  fiirthersettle- 
ment."^ 

The  case  of  Blots  v.  Lady  Herefordy^  proves  that  an  Anade- 
adequate  settlement  makes  the  husband  the  purchaser  of  ^^^  '^^ 
his  wife's  entire  fortune*    In  this  case  there  was  no  mention  thehus- 
made  in  the  marriage  articles,  nor  in  the  settlement  of  ^Sceshim 
1300/*  due  to  Lady  Hereford  upon  a  mortgage  ;   and  the  the  pur- 
question  was,  whether  this  sum  survived  to  the  defendant ;  the«itiro 
and  it  was  held  that  it  did  not,  the  Lord  Keeper  laying  ^.^ 
down  the  rule  to  be,  that  ^'  in  all  cases  wbere  tbe  settle-  tone. 
ment  was  equivalent,  it  shall  be  intended  that  the  husband 
was  to  have  the  portion,  for  the  wife  should  not  have  her 
jointure  and  her  fortune  both."  This,  though  a  case  upon  the 
wife's  right  of  survivorship,  is  also  an  authority  upon  the  wife's 
equity,  for  if  Lady  Hereford  had  claimed  a  provision  out  of 
this  1300/.  during  her  husband's,  life,  it  is  evident,  it  would 
have  been  held  that  she  was  not  entitled  to  it,  as  her  hus- 
band had  purchased  the  mortgage  money  by  the  settlement. 
Indeed,  Mr.  Cox,  in  his  note  to  the  case  of  Lord  Carteret 
V.  Paschal/  states  the  doctrine  on  this  subject  much  more   '• 

c  Sakrey  y.   Salwey,  Amb.  692.  Tomkyns  ▼.  Ladbrookf  2  Ves.  flen. 

Dmce    T.    Deimison,   6    Yes.    395.  591.    Elibank  ▼.  Montolieti,  5  Vee« 

Cirr  V.  Taylor,  10  Yea.  678.  737.     Carr  ▼.  Taylor,  10  Yes.  574. 

d  Adanw  y.  Pierce,  3  P.   Wms.  e  2  Yem.  501. 

11.     March  t.  Head,  3  Atk.  370.  f  3  P.  Wme.  199. 
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genenlly  than  the  caBes  seem  to  warraot,  for  be  saye,  **  it 
is  to  be  observed,  that  in  all  cases,  where  a  hasband  makes 
a  settlement  of  his  own  estate  on  his  wife,  in  consideration 
of  her  fortune,  the  wife^  portion,  though  consisting  of 
choses  in  action,  and  though  there  be  no  particuJar  agree^ 
mentfor  that  purpose,  is  looked  on  as  purchased  by*  him, 
and  will  go  to  his  executors*'^  But  the  rule  which  Mrw 
Railfaby  extracts  from  the  cases  is  this  ;s  ^  that  choses  in 
action,  thongb  there  be  a  settlement,  shall  not  pasa  to  the 
husband  as  a  purchaser,  unless  there  be  a  special  agree* 
aaent,  except  so  iar  as  the  settlement  be  equivalent  to  the 
portion/'  And  this  seems  to  be  the  true  result  oif  the 
anthoiities* 
Wife  bar-  The  hushuid  may  also  make  himself  the  purchaser  of 
equity  by  the  entire  of  his  wife^s  choses  in  action  by  a  settlement  in 
fletUement,  which  an  agreement  to  that  e£fect  is  expressed.    As,  if  ii  is 

expressed  ^  ^ 

to  be  in  declared  to  be  in  consideration  of  soch  portion  as  the  in* 
^^^'  tended  wife  is  entitled  to  at  the  time  of  the  marriage,  or 
wife's  por-  may  be  entitled  to  during  it,  the  husband  is-  considered  as 
ti^rand^  the  purchaser  of  all  her  choses  in  action,  so  that  if  there  be 
of  heriVi-  gny  accessioo  to  heir  fortune  during  the  coyerture,  the  wife 
tune,  will  not  be  entitled  to  an  additional  provision  out  of  any 

Inade-  *  part  of  it.*  And  even  an  inadequate  settlement  will  entitle 
ti^enT^'  the  husband  to  the  entire  of  his  wife's  choses  in  action,  if 
will  bar      ifae  instrument  expresses  such  to  be  the  agreement  of  the 

wife's  1^      * 

equity,  if    partlMJ 
expressed  to  bo  the  purchase  of  her  entire  fortune. 

SeiUement  If,  however,  the  settlement  should  be  expressed  to  bo  in 
raUonof  '  consideration  of  a  part  only  of  the  wife^s  portion,  the  con- 
i^,^^  _  struction  of  it  will  be,  that  it  is  a  purchase  of  that  part  only, 
tune,  does  and  the  remainder,  if  it  consist  of  equitable  choses  in  action, 
eoli^ty'o^  will  be  liable  to  her  equity,*^  during  the  husband's  life ; 
of  there-    and,  if  \^e  die  without  having  reduced  that  remainder  into 


maioder. 
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possetfion,  whether  it  coDsist  of  legal  or  equitable  choees 
in  action,  it  will  survive  to  her.  As  in  Cleland  v*  CUlandj  ^ 
where  the  settlement  was  stated  to  be  in  consideration  of 
100/«*  being  part  of  the  wife's  fortune,  which  amounted  to 
300/.,  secured  to  her  by  her  brotheVs  bond*  The  husband, 
died  indebted  by  bond  in  several  sums,  wherein  he  and  his 
heir  were  bound.  Actions  having  been  brought  against 
the  heir,  to  subject  the  real  estate  descended  to  the  payment 
of  these  debts,  he  brought  this  bill  against  the  wife,  as  ad« 
ministratriz  of  her  husband,  to  have  the  remaining  200/. 
of  the  fortune,  which  was  unpaid,  applied  in  dischai^ge  of 
these  debts. 

The  Master  of  the  Rolls  decreed  the  200L  to  be  applied 
towards  payment  of  the  husband's  debts,  and  said  it  was 
natural  equity  it  should  be  so.  An  appeal  was  afterwards 
brought  from  this  decree  before  the  Lord  Chancellor  ;  and 
he  was  of  opinion,  that  "  unless  there  was  an  agreement 
.that  the  husband  should  have  the  other  200/.,  it  survived 
to  the  wife  ;  and  therefore  directed  it  to  be  tried,  whether 
there  were  any  such  agreement  or  no.  But  if  the  settle- 
ment had  been  in  consideration  of  the  whole  portion,  and 
bad  been  equivalent. to  it,  that  would  have  amounted  to  an 
agreement  that  the  husband  should  have  it/' 

Although  this  case  was  decided  only  on  the  right  of  sur- 
vivorship in  the  wife  to  a  legal  chose  in  action,  of  which  the 
husband  was  not  a  purchaser  by  the  settlement  made  upon 
ber,  yet  it  proves  this  also,  that  a  similar  settlement  would 
not  render  the  husband  a  purchaser  of  her  equitable  cboses 
in  action,  or  any  other  equitable  property  to  which  she  wils 
entitled,  either  at  the  time  of  her  marriage,  or  which  should 
accrue  to  her  during  her  marriage,  and  therefore  would  be 
no  bar  to  her  equity  out  of  such  interests.  For  if  a  settle- 
ment so  framed  would  not  amount  to  a  purchase  of  the 
wife's  choses  ia  action,  so  as  to  bar  her  right  of  survivor- 
ship after  her  husband's  death,  neither  would  it  be  a  bar  to 

1  Cleland  V.  Cltlahd,  Prse.  Chan.  63. 
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her  right  to  a  provision  during  his  lifetime  out  of  any  part 

of  her  equitable  estate. 
Settlement      But  Burdon  V.  Dtan^^  is  a  direct  authority  to  prove,  that 
nti^of^'  if  the  settlement  be  expressed  to  be  in  consideration  of  a 
'  1^,^^      .part  only  of  the  fortune  to  which  she  is  entitled  at  the  time 

wife  S  MIT' 

!  tion,no       of  her  marriage,  then  she  is  not  barred  of  her  equity  out  of 

!  I^^t*  ^^t  ^®  remaining  part,  and  that  the  husband  must  make  an  addi- 

[  of  remain-  tional  provision  for  her,  before  he  will  be  allowed  to  reduce 

I  4  *  such  remainder  into  possession.     In  that  case,  William  Bla* 

stock,  in  consideration  of  500/.,  part  of  his  wife^s  fortune, 
I  settled  600/.,  another  pert  of  her  fortune,  upon  her  for  her 

I  separate  use,  without  taking  notice  of  other  property  to  which 

she  was  entitled.     Blastock  afterwards  was  declared  a  bank- 
I  rupt,  and  his  assignees  filed  their  bill,  praying  to  be  declared 

entitled,  during  the  joint  lives  of  the  bankrupt  and  his  wife, 
to  the  income  of  one  moiety  of  the  freehold,  leasehold,  and 
personal  estate,  to  which  Mrs.  Blastock  was  entitled  under 
the  will  of  her  father,  for  her  life,  and  also  to  such  estate  and. 
interest  as  the  bankrupt  was  entitled  to  in  right  of  bis  wife, 
as  tenant  by  the  curtesy,  and  the  income  thereof,  and  aa 
account  of  the  arrears.  The  bankrupt  and  his  wife,- by 
their  answer,  stating  that  they  had  nine  children,  four  of 
whom  were  living,  claimed  some  further  provision  for  the 
wife.  This  property  was  vested  in  trustees.  The  Master 
ef  the  Rolls  said,  "  That  as  to  all  personal  property  of  the 
wife,  which  the  husband  is  not  authorized  by  law  to  reduce 
into  possession,  but  must  come  here  for,  he  must  either 
show  himself  a  purchaser,  or  make  some  provision  for  her 
out  of  it ;  otherwise  the  Court  will  not  give  it  to  turn.  I  do 
not  know  that  they  will  give  it  to  the  wife.  The  next 
question  is,  whether  the  wife,  having,  when  m  jtim,  and 
before  marriage,  made  a  stipulation  to  secure  what  she 
thought  fit  for  a  certain  portion,  has  ever  been  permitted  to 
eome  here  and  require  more.  I  adroit  a  new  equity  arisei 
upon  property  newly  acquired.''     But  on  the  next  day  bis 

mS  V6i.jun.607. 
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HoDOur  said,  ^'  I  am  of  opinion  that  the  settlement  has  not 
bvred  the  wife/'  He  then  referred  it  to  the  Master,  that 
they  might  lay  proposals  before  him. 

This  is  the  only  case  decided  directly  on  the  right  of  the 
wife  to  an  additional  provision  out  of  her  equitable  inte- 
rests, to  which  she  was  entitled  at  the  time  of  her  marriage, 
where  there  was  a  settlement  not  comprehending  that  pro- 
perty ;  but  there  are  many  determinations  establishing  her 
right  to  an  additional  provision  out  of  such  interests  arising 
to  her  subsequent  to  the  marriage,  although  there  had  been  a 
previous  settlement  in  consideration  of  her  fortune ;  and  all 
these  decisions  seem  to  unite  in  fixing  this  rule,  that  a  settle- 
ment, expressed  to  be  in  consideration  of  the  wife's  fortune, 
is  confined  to  the  fortune  which  she  has  at  the  time,  unless 
it  be  expressed  to  comprehend  future  accessions^  or  the 
contents  of  the  settlement  plainly  import  such  an  intent* 
In  Adams  v.  Pierce,^  the  trustees  of  two  married  women  Settlemen 
filed  their  bill  against  them  and  their  husbands,  praying  that  inoonnde 
the  husbands  might  be  obliged  to  make  additional  settle-  wife's  por 
ments,  in  consideration  of  the  increase  of  their  wives'  por-  a^^n^Jw 
tions ;  and  though  the  Court  gave  the  addition  of  fortune  to  equity  out 
the  husbands,  without  insisting  on  any  further  provision,  ^ofl^ndo^ 
yet  they  recognised  the  right  to  insist  on  an  addition  of  ring  mar- 
provision  on  an  addition  of  fortune,  though  there  had  been 
a  settlement  on  the  marriage.     In  March  v.  Head,''  the  inade- 
wife  applied  against  her  husband,  from  whom  she  lived  se-  lament  no 
parate,  for  a  further  provision  on  an  addition  to  her  for-  ^' ^ 
tune.     Her  fortune,  on  her  marriage,  was  1000/.,  and  the  equity  out 
only  provision  made  for  her  by  her  husband  was  a  covenant  ^^^^^ 
that  he  would  consider  himself  as  a  freeman  of  London,  fortune. 
and  if  she  survived  him  she  should  have  such  share  of  his 
personal  estate  as  belongs  to  the  widow  of  a  freeman.     On 
the  death  of  her  father  and  mother,  she  became  entitled  to 
1 800/.  more.     The  Lord  Chaneellor  said,  ''  This  Court, 
according  to  the  power  it  exercises,  and  the  care  that  it 
always  takes  of  the  interest  of  femes  covert^  will  either, 

n  3  P.  Wms.  11.  o  3  Atk,  370. 
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where  there  is  no  provision  at  all  for  the  wife,  on  moiiej 
coming  to  her,  oblige  the  husband,  before  he  is  permitted 
to  touch  it,  to  make  some  provision  tor  her,  or  where  theie 
is  a  slender  provision  only  made  before,  on  an  accession  of 
fortune  to  the  wife,  if  it  be  considerable,  (not  if  a  tnfle  only,) 
oblige  the  husband  to  make  a  further  provision.^'  This  case 
shows,  that  an  inadequate  settlement  before  marriage,  does 
not  prevent  the  wife^s  equity  to  a  provision  out  of  an  addt* 
tion  to  her  fortune,  consisting  of  equitable  interests,  after 
Iiiad»-        marriage*     And  Tomk^na  v.  luadbrookP  is  to  the  same  effect, 

auato  set-  for  there  the  wife's  father  had  made  a  settlement  upon  her 
ioment  no 

liar  to        for  her  separate  use ;  and  Lord  Hardwicke  said,  that  should 
wSty  out  ^^^  prevent,  on  an  accession  of  fortune,  a  provision  by  the 
df  aeoee-    husband ;  for  that  there  were  several  cases  where  there  are 
^^^    ^^'  settlements  by  husband  on  his  wife,  and  before  marriage,  yet 
where  there  was  a  great  accession  of  fortune,  the  Court 
will  not  suffer  the  husband  to  exhaust  great  part  of  his-wife'a 
fortune,  notwithstanding  those  other  settlements  before.    In 
Qarforik  v.  Bradly^^  his  Lordship  laid  down  the  rule  with 
respect  to  accession  of  fortune  after  the  marriage  to  be,  that 
if  the  settlement  on  the  wife  is  in  consideration  of  her  pre- 
sent portion  or  fortune,  without  reference  to  what  comes 
afterwards,  and  the  husband  does  not  reduce  it  into  posses- 
sion, it  will  survive  to  the  wife  in  equity  as  well  as  at  law; 
and  it  follows  from  this  rule,  that  if  the  husband  sought  to 
reduce  that  additional  fortune  into  possession  during  the 
marriage,  he  could  not  have  it  without  making  an  additional 
provision. 
Im^.  So,  also,  in  Lady  Elibank  v.  Montoiieuy^  a  further  provi- 

S^witno  "^°' '"  consequence  of  an  addition  to  her  fortune,  was  de- 
bar to  creed  to  the  wife,  on  whom  a  settlement  had  been  made  be- 
^jj  ^j^t  fore  marriage.  The  facts  were  these  :  Lady  Elibank  was 
of  an  ac-    entitled,  as  one  of  the  next  of  kin  of  Lady  Cranstown,  to  a 

CflMion   of  ' 

fortune,  share  of  her  personal  property,  and  she,  by  her  next  friend, 
filed  a  bill  against  Lord  Elibank,  her  husband,  and  Lewis 
Montolieu,  who  had  taken  out  letters  of  administration  to 

P  2  Ve»,  sen.  591.  q  2  Ves.  sen.  677.  .i  5  Ve».  737. 
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Lady  CranstowD,  in  which  she  forayed  an  account  of  her 
share,  and  that  it  might  be  settled  on  her  and  her  family. 
And  it  was  decreed,  that  the  distribative  share  of  Lady  Crans- 
town's  fortune,  accruing  to  the  plaintiff,  as  one  of  her  next  of 
kin,  was  subject  to  a  further  provision  in  favour  of  the  wife 
and  her  children,  the  settlement  upon  her  marriage  not  being, 
adequate  even  to  the  fortune  she  then  possessed  ;  and  it  was 
directed  that  the  Master^  in  framing  the  settlement,  should 
have  regard  to  the  extent  of  her  fortune,  and  the  settlement 
already  made  upon  her.  The  Chancellor,  in  pronouncing 
his  judgment,  said,  that  the  difficulty  he  had  was  upon  the 
form  of  the  suit,  whether  a  married  woman,  by  her  next 
friend,  could  be  plaintiff  in  this  court ;  that  as  to  that  ob- 
jection, it  did  not  weigh  much  if  she  had  a  claim,  and  had 
no  other  way  of  enforcing  it  but  by  a  bill  ;  that  the  natural 
way  would  have  been  for  the  defendant,  the  administrator, 
to  have  come  before  the  Court  as  plaintiff,  desiring  the 
Court  to  dispose  of  the  fund,  and  for  her  benefit  to  protect 
her  interest  in  it ;  and  that  if  he  had  done  so,  the  Court 
would  not  have  suffered  this  money  to  be  paid  to  Lord 
Etibank  without  making  a  provision  for  her,  for  the  .pro- 
vision upon  her  marriage  was  clearly  not  adequate  to  her 
fortune. 

But  if  the  settlement  not  only  is  not  expressed  to  be  in  Settiement 
consideration  of  the  future  accessions  to  the  wife's  fortune,  f  P^®^ 

to  be  in 

but  states  the  consideration  to  be  her  fortune  as  it  should  coniidera- 

be  at  the  time  of  the  marriage,  then  of  course  it  is  not  a  H^e  at  Uie 

purchase  of  any  addition,  and  the  wife  is  entitled  .to  her  time  oftho 

equity  out  of  it.     As  in  Carr  v.  Taylor^*  where  the  settle-  no^bwio' 

ment  of  George  Carr  was  expressed  to  be  in  consideration  ^^^^'" 

of'  the  portion  of  fortune  which  her  would  have  or  receive  of  acoes- 

upon  his  marriage  with  Maria  Taylor,  and  for  making  some  ^^1^6^*' 
provision  for  the  said  Maria  Taylor  and  the  issue  of  the 
marriage,  &c.  &:c»     After  the  marriage,  Mrs*  Carr  became 
entitled,  as  one  of  the  next  of  kin  of  William  Taylor,  de- 
ceased, to  a  share  of  the  residue  of  his  personal  estate  under 

8  10  Vct.  674. 
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the  statute  of  distributioos.  George  Carr  became  a  bank- 
rupt shortly  afterwards,  and  the  bill  was  filed  bj  Mrs. 
Carr,  praying  that  her  share  in  the  reeidoe  of  William 
Taylor^s  personal  estate  may  be  secured  for  the  benefit  of  the 
plaintiff  during  her  life,  and  of  her  children  after  her  death. 
The  assignees  under  the  commission  claimed  the  share  of 
the  intestate^s  estate,  to  which  the  bankrupt  became  entitled 
in  right  of  his  wife,  on  the  ground  of  the  settlement,  and 
the  proof  made,  and  the  dividend  received  in  respect  of  it 
under  the  commission*  Sir  William  Grant  said,  "  The 
doubt  in  this  case  is,  whether  the  husband  ought  to  be 
considered  a  purchaser  of  the  whole  fortune  of  his  wife,  or 
only  of  that  which  he  was  actually  to  receive  with  her  at  the 
marriage.  If  he  was  a  purchaser  of  the  whole,  she  is  not 
entitled  to  any  provision  out  of  what  has  since  accrued  ;  if 
he  was  not  a  purchaser  of  the  whole,  she  will  by  the  rule  of 
this  court  be  entitled  to  an  additional  provision  out  of  that 
additional  fortune.  The  rule  is  established,  that  to  make 
the  husband  a  purchaser  of  the  whole,  the  settlement  must 
either  express  or  clearly  import  that  intention  ;  and  the 
meaning  seems  to  be,  that  the  husband  should  take  only 
what  was  to  become  his  immediately  on  the  marriage*^' 
His  Honour  then  decreed  an  account  to  ascertain  the 
plaintifi*^s  share,  and  that  the  assignees  should  make  a  pro- 
vision for  an  adequate  settlement  out  of  that  share,  having 
regard  to  the  settlement  already  made  upon  her. 

Thus  it  appears,  that  a  -husband  does  not,  by  making  a 
settlement  on  his  wife,  necessarily  become  the  purchaser  of 
all  her  present  and  future  fortune  ;  that,  if  the  settlement 
be  in  consideration  of  part  of  her  portion,  it  makes  him 
the  purchaser  of  that  part  only,  and  leaved  the  remainder 
subject  to  her  equity,  and  to  her  chance  of  survivorship  ; 
and  that  if  it  be  expressed  to  be  in  consideration  of  the 
entire  fortune  which  she  then  has,  her  future  accessions  are 
unafiected  by  it,  and  he  cannot  reduce  them  into  pos- 
session without  making  an  additional  settlement  upon  her, 
if  they  are  equitable,  and  if  he  die  without  having  possessed 
himself  of  them,  if  they  are  choses  in  action,  whether  they 
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are  legal  or  equitable,  they  survive  to  her  ;  but  if  the  set- 
tlement is  expressed  to  be  in  consideration  of  such  portion 
as  the  intended  wife  is  entitled  to  at  the  time  of  the  mar- 
riage, or  may  be  entitled  to  during  it,  then,  if  there  be 
any  future  accession  to  her  fortune  during  the  coverture, 
he  is  considered  as  a  purchaser  of  it,  and  the  wife  has  no 
right  to  an  additional  provision  out  of  any  part  of  it/ 

The  result  of  all  these  cases  seems  to  be  this,  that  a  wife 
is  not  barred,  by  a  settlement  on  her  marriage,  of  her 
equity  in  respect  of  the  equitable  interests  to  which  she 
was  entitled  at  tliat  time,  unless  that  settlement  either  ex- 
presses that  the  husband  is  the  purchaser  of  them,  or  it 
clearly  imports  it  by  its  adequacy  ;  and  that,  though  the 
settlement  should  be  so  expressed,  or  be  in  its  provisions 
adequate  to  the  portion  1o  which  she  is  then  entitled,  she  is 
not  barred  of  her  equity  out  of  the  equitable  interests  which 
accrue  to  her  during  the  marriage,  unless  either  the  settle- 
ment is  expressed  to  be  the  purchase  of  such  accessions, 
or  it  be  fully  adequate  to  them. 

But  even  though  the  husband  &h6t4d  have  bound  him-  Articles 
self  by  articles  previous  to  his  marriage,  to  make  a  settle-  marria^,^ 
ment  on  his  wife,  which,  either  by  its  value,  or  the  express  °?\^1^* 
terms  of  it,  would  be  deemed  the  purchase  of  the  entire  the  has- 
portion  which  she  then  had,  or  afterwards  might  have,  still  J"  ^"^ 
it  would  not  bar  her  equity,  nor  would  the  husband,  or  his  wife's 
representative,  or  his  assignee,  have  the  assistance  of  the  ^^^^' 
Court  to  reduce  it  into  possession,  unless  the  husband  had 
first  completed  his  marriage  contract,  by  making  the  settle- 
ment which  he  had  covenanted  to  execute.    As  in  Hozoman 
y.  Coriey"^  where  the  father  had  devised  400/.  to  his  daughter, 
charged  oa  certain  lands  which  be  devised  to  her,  until  his 
eldest  son  should  pay  her  the  money.     On  the  marriage  of 
the  daughter,  the  husband^s  father  covenanted  to  settle  100/. 
per  annum  on  husband  and  wife  for  their  present  main- 
tenance and  for  her  jointure  ;  and  the  wife^s  brother,  who 
was  in  possession  of  the  lands,  covenanted  to  pay  the  bus- 

t  Garforih  ▼.  Bradly,  2  Ves.  sen.  677.  u  2  Vem.  190. 
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band  the  400^.  The  father  was  unAie  to  settle  the  100/. 
per  annum,  aud  the  brother  did  not  pay  the  money,  bat 
died,  devising  the  lands  to  the  husband  and  to  another  for 
payment  of  his  debts.  The  husband  accepted  of  the  trust, 
and  died  without  having  raised  the  money  ;  and  the  bill 
was  filed  by  the  wife  claiming  the  400/.  And  the  question 
was,  whether  the  portion  should  survive  to  her,  or  whether, 
by  the  marriage  articles,  it  was  not  so  vested  in  the  hua- 
band  as  that  it  should  go  to  his  administrator  ?  It  was 
argued  for  the  wife,  that  the  covenant  from  her  brother  was 
but  an  additional  security,  and  did  not  change  the  nature 
of  the  debt,  but  was  still  continued  a  charge  upon  the  land, 
and  as  a  chose  in  action  it  survived  to  the  wife,  although 
it  was  agreed  that-the  husband,  during  the  coverture,  might 
have  released  or  discharged  it ;  and  the  Court  was  of  that 
opinion,  and  decreed  it  for  the  wife.  So  that,  though 
there  bad  been  an  agreement  to  make  a  settlement  in  con- 
sideration of  the  wife^s  fortune,  and  though  the  husband  had 
taken  a  new  security  for  that  fortune,  for  which,  as  appears 
by  ihe  register's  bgok,  the  brother  paid  interest  to  him  • 
for  some  titne  after  the  marriage,  yet  the  agreement  not 
having  been  completed,  and  the  n&oney  not  having  been 
paid,  it  was  held  to  survive. 

And  even  if  the  agreement  had  been  in  consideration  of 
a  portion  to  settle,  not  only  on  the  wife  but  on  the  children 
of  the  marriage,  still  it  seems  that  the  wife  would  have 
been  held  entitled,  even  against  the  children^  to  the  per* 
tion  in  the  hands  of  trustees,  unless  the  agreement  were 
performed. 

This  was  decided  in  the  case  of  Pyke  v.  Pykt^'  where, 
previous  to  the  marriage  of  J.  Pyke,  articles  were  entered 
into,  by  which  he  agreed  to  settle  an  estate  in  Ireland,  firati 
on  his  intended  wife  as  a  jointure, .  and  afterwards  part 
thereof  to  secure  the  portion  of  younger  children,  and  then 
the  whole  upon  the  first  and  every  other  son  in  tail ;  and 
that  the  wife^s  portion  should  remain  in  the  hands  of  the 
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trafltee8,  till  the  settlement  should  be  executed.     It  was  ^^  agree^ 
also  agreed,  that  the  portion  should  be  applied  in  dischai^-  not  eze- 
ing  the  incumbrances  afiecting  the  estate,  and  that  the  over'^  ^^^  ^7 
plus  should  be  paid  to  J.  Pyke,  his  exectitprs  and  adminis*  band. 
trators.     The  marriage  was  had,  and  the  husband  after- 
wairds  died,  without  having  made  any  settlement.     The  bill 
was  filed  by  the  wife,  for  the  payment  of  this  part  of  the 
residue  of  her  father's  personal  estate,  which  was  in  the 
hands  of  his  executor,  as  the  right  thereto  survived  to  her 
upon  her  husband's  death.     It  was  admitted  on  all  sides,  1 

that  no  settlement  could  now  be  made  ;  but  the  children  of  | 

the  marriage  insisted,  notwithstanding,  on  being  purchasers 
under  these  articles,  and  that  they  were  equally  entitled 
with  their  mother  to  have  the  benefit  of  them,  although  no 
settlement  had  been  made.  Lord  Hardwicke  .said,  ''  He 
was  of  opinion,  that  the  children,  under  the  circumstances, 
were  not  entitled,  and  that  no  court  of  justice  could  take 
this  portion  out  of  the  hands  of  the  mother,  or  of  her  trus- 
tees, who  are  the  representatives  of  her  father,  unless  she 
had  that  part  of  the  settlement  agreed  for  her  benefit  made 
good  to  her ;  that  it  would  be' strange  that  the  legal  right  to 
the  portion  in  the  hands  of  the  wife  should  be  taken  from 
her,  and  she  not  to  have  the  benefit  of  the  other  side  ;  that 
it  arose  from  the  fraud  and  misbehaviour  of  the  father  of 
fhe  children ;  that  the  mother  had  as  good  an  equity  as 
themselves,  and  I^d  the  law  of  the  land  on  her  side ;  that 
then  they  were  purchasers  in  equal  degree ;  and  that  the 
children  have  not  a  right  to  come  against  the  mother  to 
make  good  that  failure  on  the  part  of  the  father;  that  there 
was  no  instance,  where  one  right  was  entire,  as  th6  mother'*s 
portion  was,  and  in  her  own  hands,  that  the  Court  would 
take  it  from  her,  unless  she  has  what  was  stipulated  for. 
That  legal  right,  therefore,  which  the  mother  has  gained  by 
surviving  her  husband,  ought  to  prevail." 

The  same  principle  was  laid  down  by  Sir  William  Grant  AgreemeDt 
in  Mitford  v.  Milford,^  where  his  Honour  held,  that  while  °'*'°'''" 


rta^  no 
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^f^  .  the  obligations  of  the  husband  remained  unperformed,  nei* 
ty,  va^iem  ther  be,  nor  any  person  claiming  under  him,  couM  be  per* 
men?be°"  "*^*^^^  *^  receive  any  portion  of  hir  Wife's  fortune,  upon  any 
performed,  other  condition  than  that  of  making  good  the  settlement* 
These  are  cases  in  which  the  question  of  surviyoiiBhip  arose 
after  the  death  of  the  husband ;  but,  it  is  equally  clear,  that 
if  the  husband,  in  his  lifetime,  had  sought  to  reduce  tiie 
wife's  equitable  choses  in  action  into  possession  under  iach 
circumstances,  either  he  would  haye  been  hound  to  perform 
his  contract,  or  she  would  have  been  held  entitled  to  a  pro- 
vision out  of  this  property^  before  he  would  be  permitted  to 
receive  it ;  but  if  the  husband  covenant  to  ni^e  an  addi- 
tional settlement*  on  receiving  or  becoming  entitled  to  any 
further  money  in  right  of -his  wife,  and  after  fais  death  the 
wife  becomes  entitled  to  an  additional  fortune,  it  has  been 
decided,  that  the  husband  is  not  so  far  a  purchaser  of  this 
money  as  to  entitle  his  creditors  after  his  death  to  take  it 
from  the  wife ;  and,  on  the  other  hand,  that  the  wife  has  no 
right  to  compel  the  remainder-«man  to  make  an  additional 
settlement  upon  her  on  account  of  this  accession.*  How- 
ever, if  the  time  for  performing  the  marriage  agreement 
have  not  arrived,  the  husband,  or  his  assignee,  may  take  the 
wife's  portion,  which  was  the  consideration  of  the  contract, 
without  interruption.' 

X  Holt  V.  Holt,  2  P.  .Wms.  648. 
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CHAP.  VI. 

I 

OF     THE      WIPERS     POWER    OF   WAIVING   HER    EQUITY,    AND  ' 

EXCLUJDINO  HER  CHILDREN  FROM  ANY  SHARE  IN  IT* 

It  has  be€n  stated  in  a  former  part  of  this  book,*  that  a  Apro- 
proYision  is  always  secured  to^the  children  whenever  the  )[}"^°  ^^,        ^ 
wife^s  claim  to  her  equity  is  allowed.     Johnson  v.  Johnson^   cured  for 
is  the  single  exception  to  this  rule.     In  this  case,  the  hus«  dren,whea         \ 
band  assigned  to  his  creditors  a  sum  of  money  standing  in  the  wift's  \ 

the  name  of  the  Accountant*General,  in  trust  in  this  cause,  allowed. 
to  which  he  was  entitled  in  right  of  his  wife,  and  the  Court 
ordered,  on  a  petition  of  the  creditors  for  a  transfer,  (the 
wife  being  examined,  and  consenting,)  that  part  of  thtf  fund,  Exception. 

219/.   15«.  TJ.  should  be  transferred  to  them,  and  the  re- 

•  i 

maining  250/.  should  continue  in  the  Accountant-GeneraPs 
name,  thb  interest  thereof  to  be  paid  to  the  wife  for  her  se- 
parate use  for  life,  and  on  her  death,  any  persons  entitled 
to  said  sum  were  to  be  at  liberty  to  apply  for  the  same,  as 
they  should  be'advised.  It  appears  that  in  this  order  there 
was  no  direction  for  a  provision  for  the  children.  After 
the  death  of  the  husband  and  wife,  a  petition  was  presented 
by  their  son,  praying  a  transfer  of  this  sum,  on  the  ground 
that  the  settlement  on  the  wife,  his  mother,  ought  to  have 
included  the  children  ;  but  the  Master  of  the  Rolls  held, 
that  the  order,  which  he  admitted  to  have  been  an  unusual 
one,  having  been  acquiesced  in  for  so  many  years,  it  was 
quite  impossible  to  set  it  [aside  now."  His  Honour  said, 
"  The  Court  ought  to  have  referred  it  to  the  Master  to 
approve  of  a  ^proper  settlement,  instead  of  making  this 
order;  but  that  was  at  least  thirty-four  years  ago,  and  it 
cannot  now  be  altered.''    So  that  this  decision  does  not 

a  Chap.  I.  1>  1  Jac.  k  Walk.  47S. 
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The  chil-  affect  the  rule,  the  application  having  heen  refased  on  the 

belncUi-  ground  of  long  acquiescence  in  an  order  confessedly   efrb- 

dedinan  neous.     In   fact,    with    the  exception  of  the  order  made 

the  wife'a  in  the  above  mentioned  case,  the  rule  of  the  Court  in  cases 

^e*aiii"^  of  this  kind  uniformly  has  been,  that  a   proposal  shall  be 

not,under  laid  before  the  Master  for  a  settlement  both  on  the  wife 

^pta^'  and  her  children ;  and  if  the  wife  should  accept  of  a  pro- 

proTision  vision  under  that  order,  she  cannot  take  it  for  herself  alone, 

alone.  but  her  issue  must  be  included  in  that  arrangement. 
Wife  may       However,  although  the  wife  will  not  be  permitted  to  take 

'•^.*  this  provision  for  herself  to  the  exclusion  of  her  children, 

proTuuon  * 

for  her        yet  she  has  a  right;  if  she  thinks  proper,  to  refuse  a  pro- 

iSeexclu^    vision,  and  to  relinquish  her  claim  to  it  in  favour  of  her 

sion  of  her  husband,  by  which  means  she  bars  not  only  herself  of  her 

equity,  but  her  children  also  of  any  participation  in  it  4  and 

poMifora  she  itiay  renounce  this  advantage  for  herself,  and  deprive 

eettlement  jj^,,  children  of  any  share  in  it,  at  any  time  before  the  bus- 
be  once  J  ^  J 

made  by  band  has  made  a  proposal  for  a  settlement,  m  pursuance  of 
^nd  tibe  ^^  decree  or  order  of  the  Court  to  that  effect ;  but  if  he 
wife  can-  have  once  laid  a  proposal  for  a  settlement  before  the  Master, 
nounoe  to  ^^  obedience  to  an  order  of  reference  to  him,  her  power  of 
the  exdu-  waiving  the  provision  is  at  an  end,  and  her  children  have 
children,     acquired  a  vested  interest  in  her  equitable    property,  of 

which  it  is  not  competent  to  her  to  deprive  them. 

Wife  may        fVillats  V.  Cay  is  an  instance  of  a  waiver  by  the  wife  of  her 

eqvd^^be!   ^V^^^J  before  any  order  was  made  for  a  settlement.     There 

fore  an  or-  the  sum  of  1 300/.  was  charged  in  trust,  as  a  provision  for  a 

feieneeto    daughter,  who  afterwards  married  without  the  consent  of 

the  Mai.     faer  relations.     It  was  insisted  on  by  the  counsel  for  the 

trustee,  that  the  husband,  who  appeared  to  be  an  insolvent 

person,  should  find  'some  method  of  securing  the  wife's 

money  as  a  provision  for  her ;  but  as  he  has  neither  real  or 

personal  estate  of  his  own,  he  was  incapable  of  doing  it; 

and,  therefore,  it  was  proposed  that  it  should  be  referred 

to  the  Master,  to  consider  of  a  scheme  for  securing  some 

provision  fot  the  wife,  as  has  been  done  in  cases  of  tbis 

c  2  Atk.  67. 
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natare.  Tbe  wife  appearing  in  court,  and  being  examined, 
desired  that  the  whole  1 300/.  might  be  paid  to  the  husband, 
without  expecting  any  provision  for  herself;  upon  which 
his  Honour  refused  to  refer  it  to  the  Master,  which,  he  said, 
was  never  done,  unless  circumstances  of-fraud  appeared,  or 
compulsion  on  •  the  part  of  the  husband ;  and  that  a  wife 
may  as  well  dispose  of  personal  estate,  over  which  she  has 
an  absolute  control,  as  of  real  estate,  by  joining  in  a  fine 
.with-  her  husband . 

But  Lord  Hardwicke  expressed  <a  different  opinion  in 
Ex  parte  Highamj^  where  the  husband  petitioned  that  his 
wife's  fortune,  near  1000/.,  should  be  paid  out  of  the  bank 
to  him.  They  had  been  married  about  half  a  year ;  the 
wife  was  lately  come  of  age,  and  being  present  in  court, 
was  very  desirous  it  should  be  so ;  and  the  husband  said  he 
could  make  much  more  of  it  in  the  way  of  his  trade  of  a 
trankmaker,  than  to  make  any  settlement  of  it  on  hi»  family. 
The  Lord  Chancellor  said,  though  he  might  do  so,  he  might 
also  spend  it ;  and  his  Lordship  would  not  suffer  the  whole 
to  be  paid  to  him,  but  let  him  have  the  greater  part,  the  re- 
maining 400/.  to  be  settled  on  his  wife  and  family. 

From  this  case  it  would  appear,  that  the  Court,  notwith-  The  Cotirt 
standing  what  had  been  said  by  the  Master  of  the  Rolls  in  ^^J^^K 
WUlats  v.  Coy,^  sometimes  exercises  a  discretionary  power  on  aprovi- 
of  withholding  the  wife's  money  from  the  husband,  though  w?fL°^.  ^ 
she  should  consent  that  he  should  have  it,  and  of  insisting  though  she 

CODSBUt   in 

on  a  provision  for  her  and  her  children,  though  she  should  court  to 
expressly  waive  it.  Hpwever,  as  the  wife,  in  this  latter  ^^i^oi** 
case,  had  been  married  under  age,  and  as  no  settlement  had 
been  made  upon  her ;  and  as  this  order  was  such  as  the 
Court  usually  makes  where  its  female  ward  has  been  mar- 
ried clandestinely,  it  is  likely  that  the  husband  was  in  con- 
tempt for  the  marriage,  which  would  reconcile  the  cases, 
and  account  for  the  refusal  of  the  Court  to  abide  by  the 
consent  of  the  wife ;  and  this  conjecture  is  rendered  more 
probable  by  an  anonymous  case,^  which  was  decided  by  his 

d  2  Ves.  sen.  579.  e  2  Atk.  67.  f  2  Ves.  sen.  671. 
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Lordship  in  the  following  yeari  in  which  he  refused  to  giTe 
the  hoflband  the  wife's  money  Withbdt  a  settlement  on  the 
wife  and  children,  though  she  consented  that  her  husband 
Aould  have  it;  and  his  Lordship  put  the  refusal,  not  upon 
the  right  of  the  Court  to  refuse,  though  the  wife  should  con- 
sent, but  upon  the  circumstance  of  the  husband  having 
Wife  can-  made  a  proposal  for  a  settlement  before  that  time.    In  this 
h^^  ^iy  ^^^^  ^  Lordship  held,  that  the  wife  could  not  waive  her 
afUrapro-  equity  after  a  proposal,  for  that  the  mere  proposal  by  the 
BetOemait  husband  for  a  settlement  on  his  wife  and  children,  out  of 
h"^*ha*^^  her  property,  was  binding,  although  there  were  no  children 
drenby  the  of  the  marriage.     Here,  Mr.  Gardiner  and  his  wife  petition* 

•Fon^here  ^^  ^^^  ^^^  perBona^  estate,  amounting  to  about  3000/., 
there  are  should  be  paid  to  him  out  of  Court,  the  wife  present  in 
dren.  ~  Court,  consenting,  and  desiring  to  have  it  do,  as  most  advan- 
tageous to  them.  On  the  intermarriage  of  the  petitioners, 
application  had  been  made  to  the  Court  to  take  care  of  this 
money,  and  that  the  husband  should  make  a  proper  settle- 
ment, for  which  it  was  referred  to  the  Master,  before  whom 
proposals  were  given  in  and  signed  both  by  husband  and 
wife,  by  which  he  was  to  settle  an  estate  in  Jamaica  in 
strict  settlement ;  but  before  it  was  actually  concluded  oo, 
they  went  to  Jamaica,  where  they  stayed  six  years,  and 
now  preferred  this  petition,  there  being  no  children  living, 
and  insisted  on  not  being  bound  by  the  proposal,  the  wife 
saying  that  she  would  be  content  with  her  dower ;  but  (he 
Lord  Chancellor  would  not  grant  it.  He  said,  though  the 
wife  might  give  up  her  interest  in  this  money  if  she  pleased, 
yet  nobody  could  consent  for  the  children  which  may  be. 
The  proposal  was  binding,  and  if  the  husband  had  died  be- 
fore he  came  home,  and  had  left  children,  under  thel&e  arti- 
cles there  would  be  a  right  to  have  it  carried  into  execu- 
tion ;  and  the  Court  has  laid  hold  of  a  circumstance  much 
less  strong  than  so  formal  an  agreement  as  this  was,  to  refuse 
what  was  desijred. 
Wife  can-  ^^^j  according  to  thiis  decision,  it  seems  to  be  now  the 
not  waive  settled  rule  of  the  Court,  that  the  wiTe  may  waive  her  equity 
aftera  pro-  at  any  time  before  a  proposal  has  been  made  by  the  bus- 
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band  ;  bat  that  she  cannot  'givo  bp  her  right  to  her  huB*  pomI  for  a 
band,  so  as  to  bar  her  children,  after  the  order  for  a  settle-  ^^I!d?to^^ 
ment  has  been  completed  :'  for  the  moment  the  husband^  the  Muter 

Dv  the 

proposal  for  a  settlement  has  been  made  to  the  Master,  husband. 
(which  seeois  to  be  the  completion  of  the  order,)  the  wife's 
power  of  waiying  her  equity  isRt  an  end,  and  her  children 
have  a  vested  interest  in  it,  of  which  their  mother  cannot 
deprive  them. 

.Bat  akhoogh  the  wife  may  surrender  her  equity,  and  If  wife  die 
consent  that  her  money  should  be  given  to  her  husband,  ^^^^r 
after  an  order  has  been  made  by  the  Court  lor  a  settle-  i^wtUe- 
ment  upon  her  and  the  children  of  the  marriage,  and  before  made,  the 
a  proposal  has  been  made  by  the  husband  ;  yet  if  she  die  ^^i«n 
after  the  order,  leaving  children,  and  before  the  husband  yeirtedin- 
has  proposed,  and  before  any  waiver  by  her  of  her  equity,  j^^,^ 
that  order  will  bind  the  husband,  and  the  children  will  be  Um^equi- 
entitled  to  a  settlement  undf  r  it.     And  go  it  was  ruled  by  ^^  m^^ 
Lord  Thurlow  in  the  case  of  Rome  v.  Jackson*^     There,. »lnad 
upon  an  application  to  the  Court  for  payment  of  a  wife's  by  the 
l^cy,  the  usual  order  was  made  for  the  husband  to  go  l^ii'hsiid. 
before  the  Master,  and  submit  proposals  to  him  for  a  set- 
tlement on  his  wife*    Before  proposals  were  laid  before  the 
Master,  the  wife  died,  and  the  husband  applied  for  his 
wife's  legacy.     The  Lord  Chancellor  (Thurlow)  said,  **  If 
there  be  an  order,  directing  a  husband  to  go  before  the 
Master,  and  to  lay  proposals  before  him  for  a  settlement 
on  his  wife,  and  the  issoe  of  the  marriage,  and  the  wife  dies, 
leaving  cluldren,  this  Court  will  not  part  with  the  property, 
but  keep  the  husband  to  the  order."      And  his  Lordship 
added,  that  in  thia  case  there  were  children,  and  therefore 
he  directed  the  husband  to  go  before  the  Master  and  pro- 
secute the  order.    So,  in  JIfarfm  ▼•  MUcheil^  which  was  cited 
in  Murray  v.  Lord  EKbank,^  the  Court,  after  the  death  of 
the  Wife,  subsequent  to  the  order  for  a  proposal,  and  before 
a  settlement,  directed  the  husband  to  execute  the  ovder  for 
a  proposaL    In  this  case,  a  decree  was  made  for  an  account, 
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and  that  what  should  be  focfDd   due  to  Hannah  Feariitf 
should  be  paid  into  Court  to  her  separate  account,  with  the 
usual  directions  for  a  dettlenient.      The  sum  of  3000/.  was, 
bj  the  report,  stated   to  be  due,  and   was  carried  over. 
After  her  death,  it  was  moved  that  this  money  shouJd  be 
paid  to  the  husband,  and  the  motion  was  refused  ;  but  an 
order  was  made,  directing  the  husband  to  go  before  the 
Master  and  execute  the  order  for  a  proposal :   and  such 
was  held  to  be  the  practice  in  Murray,  v.  Lord  £/t6anft,  J 
where  a  supplemental  bill  was  filed  by  the  children  of  Lady 
Eiibank,  praying  the  benefit  of  a  decree  obtained  by  t^eir 
mother,  for  a  settlement  on  herself  and  the  plaintifls,  out 
of  an  additional  fortune  which  accrued  to  her  after  mar- 
riage.     Lady  Elibank   had   died    since  that  decree,   and 
)>efore  the  settlement  was- completed,  and  before  any  pro- 
posal made.      This  biJl  was  demurred  to,  on  the  ground 
that  the  present  plaintiffs  were  no  parties  before  the  Court 
when  that  decree  was  pronounced  ;  that  they  had  no  more 
interest  in  the  property  than  a  stranger ;  but  were  considered 
by  the  Court  as  comprehended  in  the  mother,  while  she  ex- 
ists, who  is  therefore  allowed  io  extend  her  plan  of  provisioa 
to  them,  but  not  as  distinct  and  separate  objects,  having  an 
interest  independent  of  her  ;   that  the  proposal,  not  com- 
pleted and  carried  into  execution  by  the  Court,  is  only  an 
offer  ;  and  if  the  wife  should  die  before  it  is  carried  into 
execution,  the  husband  is  remitted'  to  bis  legal  right.      In 
all  these  cases  every  thing  is  given  with  reference  to  the 
wife,  nothing  independent  of  her.      The  Lord  Chancellor 
said,  ^^  The  cj^uestion  is,  what  is  the  effect  of  such  an  order, 
as  constituting  a  right  in  the  issue  to  a  provision,  if  the 
wife  die  without  any  act  done  after  the  date  of  that  order. 
If  this  case  had  been  antecedent  to  the  period  when  the 
manuscript  case,^  alluded  to  by  Mr.  Maddocks,  was  de- 
cided, it  would  have  'been  very  difiScult,  consistently  with 
what  the  Court  does  with  the  wife's  property,  to  say  there 
was  such  a  right  as  is  now  asserted,  upon  a  proceeding 
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thRt  went  no  fiirther  than  an  order  to  lay  a  proposal  before 
the*  Master."  Hit  Lordship  then  proceeded  to  state  the 
reasons  against  sacfa  a  rule,  but  concluded  by  observing, 
ttmt  ^^  taking  all  this  together,  however  iiumerous  the  dif- 
ficulties upon  it,  it  is  too  much  for  me  to  saj  upon  the  ar- 
gument, all  that  has  been  done  in  the  cases  referred  to  is 
to  go  for  nothing  ;  because  it  is  difficult  to  say,  ab  ante,  it 
should  be  done,  and  that  I  am  to  set  up  a  different  course 
of  practice.^'  And  his  Lordship  added,  ^'  that  the  prin- 
ciple of  the  decision  must  be,  that  the  wife  obtained  a  judg- 
ment for  the  children,  liable  to  be  waived,  if  she  thought 
proper,  otherwise  to  be  left  standing  for  their  benefit  at  her  . 
death."    And  the  demurrer  was  overruled. 

By  this  decision,  which  has  not  been  appealed  from  or 
contradicted,  the  rule  is  now  established,  that  if  the  wife 
obtain  an  order  for  a  settlement  on  herself  and  her  children, 
and  die  before  any  further  proceeding  upon  it,  the  children 
have  an  interest  in  that  order,  which  they  may  enforce,  and 
of  which  they  cannot  be  deprived.  That  order  is  a  decree 
obtained  by  their  mother  for  jthem,  not  conferring  an  in- 
defeasible interest  upon  them  during  her  life,  but  giving  to 
her  a  power  of  permitting  such  an  interest  to  devolve  on 
ihexsi  out  of  her  own  fortune  after  her  death. 

So,  too,  where  the  assignees  of  the  bankrupt  husband  ,en-  An^gree- 
tered  into  an  agreement  to  take  only  part  of  the  wife's  ^^^J 
legacy,  and  in  consideration  of  such  part,  to  settle  the  signeesof 
reitiainderonher  and  her  children;  it  was  held,  that  though  t^  make  a 
the  wife  afterwards  died,  and  no  settlement  was  made,  the  settlement 
children  were  entitled  under  the  contract.      This  was  the  and  chii- 
case  of  Lloj/d  v.  JViliiams,^  where  a  legacy  of  500/.  had  275ht^^' 
been  bequeathed  to  Mary  Lloyd  by  David  Jones.     Mary,  the  chU* 
the  legatee,  afterwards  married  David  Johnstone,  one  of  the  though 
defendants,  who,  subsequent  to  the  marriage,  becan>e  bank-  their  mo- 

X         A  .  .  ,   .  .  t  .     ther  die 

rupt.  An  agreement  was  then  entered  into  between  bis  before  tb« 
assignees  and  Jones'  executor,  whereby,  in  consideration  of  JJ^^^™*^* 
140/.  to  be  paid  to  the  assignees,  a  settlement  was  to  be 
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made  upon  Mary  Johnstone  and  her  children  out  of  the 
legacy  of  500/. 5  and  a  release  was  accordingly  executed  by 
the  assignees  to  the  executor  of  the  remaining  360/«,  but  no 
settlement  watf  executed.  Mary  Johnstone,  the  legatee, 
afterwards  died,  leaving  one  child,  a  daughter.  The  bill 
was  filed  by  some  of  the  legatees  against  the  surviving 
executor  of  Jones,  and  against  others,  praymg  an  account, 
and  that  their  respective  rights  might  be  ascertained.  The 
husband  by  his  answer  claimed  the  balance  of  the  legacy  of 
500/.,  and  the. daughter  claimed  to  be  entitled  to  all  sucb 
interest  as  she  would  have  had,  if  a  settlement  had  been 
made.  The  Vice-Chancellor,  Sir  Thomas  Phimer,  was  of 
opinion,  that  by  this  contract  between  the  executor  and  the 
assignees,  the  executor  became  a  trustee  for  the  wife  and 
children,  as  to  so  much  of  the  legacy  as  was  given  up  by 
the  assignees,  and  that  he  had  no  option,  but  might  have 
been  compelled  to  settle  it  on  the  wife  and  children,  and 
that  the  death  of  the  mother  could  not  disappoint  the  claim 
ofthechild.- 
If  the  fa-  ^^^  though  the  children  have  a  right  to  a  settlement  slier 
tber  die      a  decree  to  that  effect,  if  their  mother  should  die  without 

after  an 

order  for  a  having  waived  it,  yet,  if  the  father  should  die  aAer 
r*t^bS*^"*'  decree  or  order  without  having  made  a  proposal  for  a  settle- 
a  proposal,  ment  before  the  Master,  then  it  seems  that  the  children 

#1%       Wl 

drenVave    ^^^^^^  ^^^'^  "o  ''igbt  to  any  share  in  the  fund,  but  thai  it 
no  claim,     would  vest  absolutely  in  their  mother  by  survivorship,™  so 
far  as  it  consisted  of  choses  in  action. 

There  is,  however,  a  dictum  of  Lord  Alvanley,  which 
seems  to  be  adverse  to  this  rule,  that  the  equity  of  the  wife, 
after  an  order  for  a  settlement  in  her  lifetime,  survives  to 
her  children  after  her  death  ;  for,  in  Macanly  v.  Philips^ " 
his  Lordship  says,  that  if  a  proposal  be  made  for  a  settle- 
ment, and  the  wife  die  before  it  has  been  approved  of  by  the 
Court,  the  husband  would  be  entitled  to  her  choses  in 
action,  discharged  of  the  terms  of  bis  proposal.  But  it  is 
to  be  observed  of  this  dictum,  that  the  question  before  his 
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Honour  was  between  the  representatives  of  the  husband 
and  the  wife,  where  he  had  made  a  proposal  for  a  settle- 
ment in  his  lifetime,  there  being  no  children  of  the  mar- 
riage; which  latter  circumstance  distinguishes  the  casesj 
and  shows  that  the  only  opinion  his  Honour  meant  to  con- 
vey was,  that  the  mere  fact  of  the  husband  having  made  a 
proposal  did  not  destroy  the  right  of  survivorship  that 
eiists  between  husband  and  wife  as  to  her  choses  in  ac- 
tion. 

The  n;su1t*of  the  cases  on  this  subject  seems  to  be'^this  : 
that  the  children  are  entitled  to  a  share  of  their  mother's 
equity,  unless  she  thinks  proper  to  deprive  them  of  it,  by 
waiving  her  own,  but  that  she  cannot  accept  a  provision  for 
herself  and  exclude  them  ;  that  she  may  waive  her  equity  at 
any  time  before  the  husband  has  made  a  proposal  for  a 
-settlement  to  the  Master,  but  not  allterwards ;  and  that  if 
there  be  a  decree  or  order  for  a  settlement  on  her  and  her 
children,  or  an  agreement  on  her  part  with  her  husband  or 
bis  assignees  for  a  settlement  in  consideration  of  her  waiving 
her  equity,'andif  she  die  without  having  relinquished  the 
decree  or  order  in  the  one  case,  or  the  agreement,  in  the 
other,  the  benefit  of  them  will  survive  to  the  children,  and 
the  husband  cannot  deprive  them  of  it :  and  that,  on  the 
other  hand,  if  the  husband  die  after  an  order  only,  without 
any  proposal  having  been  made  by  him,  the  fund,  if  it  - 
consist  of  choses  in  action,  will  survive  absolutely  to  the 
wife,  though  she  should  have  issue  of  the  marriage  then 
living. 


o32 


CHAP.  VII. 

or  TH£  RIGHT  OV  TBB  CHILDREN  AFTER  THEIR  MOTHER'S 
DEATH  TO  A  PROVISION  OUT  OF  HER  UNSETTLED  EQUITA- 
BLE PORTION,  WHERE  THERE  HAS  BBBIV  HO  ORDER 
FOR     A     SETTLEMENT    ON    THEM    DURINO   HER   LIFE. 

But  although  the  children  must  be  comprehended  in  any 
arrangement  for  a  provision  arising  from  the  wife's  equity 
in  her  lifetime,  yet  the  cases,  as  reported,  render  it  doubt- 
ful whether  a  claim  of  this  nature  on  their  part  would  be 
allowed  after  their  mother's  death,  if  there  had  not  been  an 
order  or  an  agreement  for  a  settlement  upon  them  during 
her  life*  According  to  these  reports,  the  opinions  of  \^tj 
eminent  judges  are  at  variance  on  this  question,  some  hold- 
ing that  the  children,  after  the  death  of  their  mother,  have 
an  original  equity  of  their  own,  distinct  and  independent  of 
her,  and  that  the  husband  cannot  have  the  assistance  of  the 
Court  to  get  the  possession  of  his  wife's  equitable  assets, 
without  first  securing  a  provision  for  her  children  out  of 
them ;  while,  on  the  other  hand,  it  is  contended,  that  this  claim 
is  personal,  and  peculiar  to  the  wife ;  that  if  it  have  not  beea 
put  forward  and  acted  on  in  her  lifetime,  it  dies  with  her, 
and  does  not  survive  and  descend  to  her  children. 

In  Wytham  v.  Clawthom,^  a  husband,  as  administrator  to 
his 'wife,  by  whom  he  had  a  son,  filed  a  bill  against  the 
trustees  to  raise  her  portion,  and  the  money  was  decreed 
to  be  raised  and  put  out  for  his  benefit  for  his  life,  then  to 
the  son  for  life,  and  if  he  leave  issue,  then  for  such  issue ; 
but  if  he  die  without  issue,  and  the  father  survive  him,  he  to 
have  it.     In  this  case,  the  Court  seems  to  have  considered 
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the  child  of  the  marriage  to  be  entitled  to  an  equity  out  of 
hit  motber^t  portion  after  her  death.    So  Lord  Chancellor 
King  is  said  to  have  decreed  in  favour  of  the  chiklren^s 
equity  in  the  case  of  Orosvenor  v.  Lane*     That  decree  has 
not  been  reported,  bat  the  same  case  haying  been  afterwards 
before  Lord  Hardwicke,  in  a  subsequent  stage  of  it,^  his 
Lordship  mentioned  this  decision  of  Lord  Chancellor  King, 
in  which  be  had  yielded  to  this  claim,  and  had  ordered  a 
provision  for  an  infant  daughter  (ber  mother  having  died) 
before  be  would  permit  the  husband  to  take  his  wife's  for- 
tune.    So,  in  Scriven  v.  Taphy^'^  Sir  Thomas  Clarke,  Mas-  Instuioes 
ter  of  the  Rolls,  decreed  a  provision  to  the  children  after  ^^^^  ' 
the  death  of  their  mother,  although  no  order  had  been  made  were  held 
in  her  lifetime  for  a  settlement  upon  them.     And  although  indepen- 
this  decree  was  reversed  by  Lord  Northington  on  an  ap-  ^°*  ^^' 
peal,^  yet  Sir  Thomas  Sewell,  Master  of  the  Rolls,  in  a  Tudonoat 
short  time  afterwards,  adopted  the  opinion  of  Sir  Thomas  ^q^q^. 
Clarke,  and  acted  upon  it;  for,  in  Cockel  v.  PMppi*  where  •qmtable 
the  bill  was  filed  by  the  plaintiff,  praying  to  be>  decreed  after  her 
entitled  to  a  sum  of  500/.  in  right  of  his  wife,  who  was  then  <1«a^^' 
dead;  his  Honour,  although  he  held  the  husband  to  be 
entitled  to  this  money,  would  not  suffer  it  to  be  paid  to  him 
until  the  Master  should    report    whether    he   had   made 
any  provision  for  the  issue  of  his  marriage  with  his  late 
wife. 

There  is,  in  addition  to  these  decisions,  the  weight  of 
Sir  William  Grant's  opinion  in  favour  of  this  right  in  the 
children ;  for  his  Honour,  speaking  of  the  above  cases,  says, 
"  There  is,  therefore,  a  great  deal  of  authority  in  opposi« 
tion  to  that  decision  by  Lord  Northington,  in  Scriven  v. 
Tapley.f  all  weighing  strongly  in  favour  of  the  right  of  the 
children  claiming  under  a  decree  in  favour  of  their  mother; 
for  if  their  right  to  come  with  an  original  demand  for  a  set- 
tlement upon  them,  their   mother   having    died    without 
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demanding  any  settlement,  is  established,  i  fortiori^  if  she 
has  claimed,  and  the  Court  has  directed  a  settlement,  the 
children  must  be  entitled.' 

These  are  the  cases  in  favour  of  the  children's  independ- 
ent equity.  On  the  other  side,  in  Hearle  y,  Gretnbank^^  Lord 
Hardwickc  said,  that  he  could  find  no  case  where  the  Court 
had  refused  to  suffer  the  assignees  of  a  bankrupt  husband, 
after  the  death  of  his  wife,  to  lay  their  hands  on  her  fortune, 
without  making  a  provision  for  the  children.  And  Lord 
Morthington  made  the  same  observation  with  respect  to  the 
husband  himself,  when  he  reversed  Sir  Thomas  Clarke's 
decree  in  Scriven  v.  Taplet/J  The  case  there  was,  that 
the  wife  being  entitled  to  a  sum  of  money,  died  in  the  life- 
time of  her  husband,  leaving  one  child,  who  filed  a  bill  to 
raise  the  mother's  portion  ;  and  the  question  was,  whether 
the  husband  had  a  right  to  this  money  without  making  a  set- 
tlement on  the  children  ?  I'he  Lord  Chancellor  said,  '^  The 
Theequiy  equity  of  compelling  settlements  first  arose  upon  the  bus- 
to  compel  band's  coming  into  this  Court  for  assistance.  It  is  personal 
a  seitie.      {q  the  wife,  and,  if  carried  further,  would  be  attended  with 

mentis  .  r^..  •  i_         ii_ 

personal     iH  consequences  to  creditors.     There  is  no  case  where  the 
to  her.        Court  has  refused  assistance  to  the  husband,  after  the  death 
of  the  wife,  upon  the  terms  of  his  making  a  provision  for 
the  children. 

But  Lord  Eldon  seems  to  have'  decided  this  question 
against  the  original  claim  of  the  children  in  the  case  of 
Murray  v.  Lord  Elibank^  where  his  Lordship  determined, 
that  an  order  for  a  settlement  on  the  wife  and  her  children, 
constitutes  a  right  in  the  children  to  a  provision,  if  the  wife 
die  without  any  act  done  after  the  date  of  that  order* 
This  case  was  argued  very  much  at  length,  and  his  Lord- 
ship expressed  some  difficulty  in  giving  his  judgment  upon 
it.  But  surely  there  could  have  been  no  difficulty  in  say- 
ing, that  an  order  for  a  settlement  on  the  wife  and  her 
children,  without  any  further  proceeding,  should  establish 
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a  right  in- the  children  to  a  provision  after  their  mother's  * 

death,  if  his  Lordship  had  oeen  of  opinion,  that  the  chil- 
dren would  have  had  such  a  right  without  any  order.  If 
the  children  had  a  right  to  a  provision  after  their  mother's 
death,  without  any  decree  or  order  having  been  pronounced 
for  a  settlement  on  them  in  her  lifetime,  then  it  would  fol- 
low &  fortiori^  that  they  must  have  the  same  right,  if  there 
had  been  an  order  for  a  settlement  in  her  lifetime.  But  it 
is  remarkable,  that  Lord  Eldon  never  once  adverts,  in  the 
whole  course  of  his  judgment,  to  an  equity  in  the  children 
after  their  mother's  death,  independent  of  any  order  for  a 
settlement  on  them  during  her  life,  although  such  a  right 
was  insisted  on  by  their  counsel  ;  so  that  his  LoVdship  may 
be  very  fairly  considered  as  having  entertained  sentiments 
adverse  to  that  claim. 

But  the  very  point  arose,  and  was  decided  by  Sir  Thomas  ^oinde- 
Pltt|ner,in  the  case  of  Lloyd  y.  Williams ^^  where  it  was  held,  pendent 
that  the  children  have  no  independent  substantive  right,  children, 
and  that  their  right  can  be  derived  only  from  a  contract  or  aftoj"  th«ir 
under  a  decree.     And  the  value  of  this  very  able  judgment  death,  to  a 
is  considerably  enhanced  by  the  Vice-Chancellor's  patient  ^J,^  of* her 
and  laborious  investigation  of  the  cases  on  the  authority  of  portion. 
which  the  independent  right  of  the  children  was  rested  ; 
for  he  showed  distinctly  from  the  Register's  book,  that  two 
of  them,  which  were  principally  relied  on,  namely,  Grosve- 
nor  V.  Lane^  and  Cockel  v.  Phipps^^  are  misreported,  and 
are  no  way  applicable  to  this  question.     It  appeared,  that, 
in  the  first  case,  the  portion  of  thb  mother  was,  after  her 
death,  decreed  to  her  daughter,  as  being  entitledHo  it  under 
a  deed  executed  by  her  father  and  mother,  and  not  on  the 
ground  that  she  had  an  independent  right  to  do  it«     And  in 
Cockel  v.  Phipps^^  where  the  husband  filed  a  bill  for  part  of 
his  wife's  fortune*  after  her  death,  it  was  referred  to  the 
Master  to  inquire,  whether  he  had  made  any  settlement  on 
the  children,  inasmuch  as  he  had  covenanted  by  his  mar- 
riage articles  to  make  such  settlement.      So  that  neither  of 

k  1  Mad.  C.  C.  450.  m  1  Dickens,  391. 

1  2  Atk.  180.  n  Ibid. 
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«  these  cases  is  an  autboritj  upoa  tbispoiot ;  aod,  therefore, 

the  ouly  authorities  remaining  in  support  of  the  children's 
right  are  the  cases  of  Wytham  v.  Cav>ihorn^^  and  otScriven  ▼• 
TapUy^v  as  decided  by  Sir  Thomas  Clarke,  if  we  except 
the  opinion  intimated  by  Sir  William  Grant  in  Murray  f. 
Elibank^^  and  that,  it  must  be  observed,  was  given  by  hie 
Honour  on  the  supposition  that  Grosvenor  v.  LtOne  and 
Cockd  V.  Phipps  were  correctly  reported. 

But.  without  pretefiding  to  estimate  the  weight  or  value 
which  ought  to  be  attached  to  the  different  opinions  upon 
this  subject^  it  may  be  permitted  to  observe,  that  the  wife's 
equity  has  been  hitherto  administered  in  such  a  way  as 
seems  to  negative  the  idea  of  any  right  in  the  children  after 
their  mother's  death,  except  as  derived  from  her,  through  the 
medium  of  a  decree  or  of  a  contract  made*^  in  their  favour 
in  her  lifetime.  For  the  rule  is  established,  that  the  wife 
may  waive  her  equity  in  favour  of  her  husband,  and  demive 
herself  and  her  children  of  aii>  share  in  it,  at  any  period 
before  a  proposal  has  been  made  by  the  husband  for  a 
settlement.  How  then  is  it  possible  to  reconcile  the  notion 
of  an  equity  in  the  children  after  the  mother's  death, 
not  dependent  upon  her,  while  she  possesses  this  power  of 
barring  their  claim  altogether,  even  though  there  should' 
hiive  been  a  decree  for  a  settlement  upon  them  2 

However,  this  is  a  question  of  mere  practice,  depending 
rather  on  the  number  than  on  the  weight  of  the  authorities  ; 
anii  as  the  research  of  the  Vice-chancellor,  in  Lhyd  ▼. 
fVilHams^"  has  reduced  the  number  of  those  which  were 
supposed  to  be  in  favour  of  the  independent  right  of  the 
children,  and  as  this  decision  has  added  one  to  the  number 
of  those  against  it,  it  seems  it  may  be  now  safely  asserted 
to  be  the  law  of  the  Court,  that  the  children  haye  no  right 
to  a  provision  out  of  their  mother's  equitstble  portion  aAer  her 
death,  unless  there  has  been  a  decree  or  an  agreement  to 
that  effect  in  her  lifetime,  of  which  she  has  not  relinquished 
the  benefit. 

o  2  Eq.  Ab.  392.  r  LloyU  v.  WilUaiM,  1  M»d.  C. 

p  Amb.  509.    2  Eden's  C.  C.  337.     C.  450. 

q  13  Ves.  7.  a  1  Mad.  C.  C.  450. 
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I 
I 

I 

TH£  FORMS  IN  WHICH  THE    WIFE  WAIVES  HER 

EQUITY.  { 

I 
« 

.  Although  a  married  woman  has  an  undoubted  riight  to  m 

yield  her  claim  upon  her  unsettled  equitable  portion  in  favour 
of  her  husband,  without  receiving  any  equivalent  for  it,  yet  ' 

it  has  been  deemed  expedient  by  the  Court,  to  interpose 
certain  forms  in  the  exercise  of  that  right,  to  guard  her 
against  the  possibility  of  a  constrained  or  hasty  relinquish- 
ment of  her  interests.     And,  accordingly,  it  is  the  unvary-  wife 
ing  practice,    that,  whenever  her  consent  is  required  to  wa».^e9her 
waive  this  equity,  she  must  undergo  an  examination  sepa-  her  con-  i 

rate  and  apart  from  her  husband,  in  which  she  is  informed  ^  ^^^  ' 

as  to  the  nature  and  extent  of  the  benefit  she  is  about  to  rn.xe  ex- 
surrender ;  and,  at  the  same  time,  is  apprized,  that  her  free  in  court.  ' 

and  voluntary  consent  is  requisite  to  pass  it.  And,  if  she 
should  evince  any,  the  least  disinclination  to  the  transac- 
tion, or  intimate  that  any  force  or  threat  had  been  employed 
to  influence  her  on  the  occasion,  the  Court  will  refuse  its  j 

assistance  to  the  husband  to  reduce  her  portion  into  pos-  f 

session,  unless  he  makes  a  settlement  upon  her.  The  act 
must  be  perfectly  voluntary  on  her  part,  or  the  Court  will 
not  give  it  effect.  Even  where  the  husband  is  willing  to 
make  a  provision  for  the  wife  out  of  her  equitable  portion, 
and  has  made  a  proposal  to  the  Master  for  that  purpose, 
which  he  has  reported  that  he  approves  of,  still,  if  the  j 

Court  should  deem  the  proposal  ineligible,  it  is  usual  to  | 

examine  her,  to  know  from  her  if  she  consents.^  And  if 
she  will  consent  freely  and  voluntary,  and  if  she  perseveres 
in  her  consent,  the  Court  will  not  prevent « her,  however 

a  Macauly  v.  Philips,  4  Ve«.  18. 
68 
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injurious  to  her  interests,  and  notwithstanding  any  oppO' 
sition.^ 

When  9n  application  is  made  to  the  Court  on  thf  part 
On  appli-    ^f  ^  married  woman,   for  monev  in  her  own  right  to  he 

ca'on  tor  *  ^ 

wife's  given  to  her  husbund    upon  her  consent,  she  must  be  exa- 

she"iriust  iT^ined  as   to   her  wishes  respecting   the    surrender  of  her 

beoxamin-  money.     This   examination  of  the  wife,  preparatory  to  the 

andapart  waiver  of  her  equit),   must   take  place,  either  before   the 

from  her      Judge   in   whose   court   the  cause  is   attached,  or  before 
huiband.  ^ 

commissioners  specially  appointed  by  that  court  for  the 
purpose.  If  the  wife  be  in  town,  she  must  be  examined 
before  the  Court,  and  if  she  be  abroad  or  in  the  country,  a 
commission  issues,  directed  to  certain  persons  to  examine 
her  at  the  place  of  her  abode  \  but  wherever  the  examina- 
tion takes  place,  whether  before  the  Court  or  elsewhere, 
it  must  be  sole,  and  separate,  and  apart  from  the  husband. 
When  the  examination  is  taken  under  a  commission,  the 
commissioners  should  exantlne  the  wife  apart,  and  inquire 
from  her  in  what  manner  and  to  what  uses  she  was  willing 
that  the  money  mentioned  in  the  order  for  her  examination 
should  be  applied  ;  and  they  should  also  at  the  same  time 
read  that  order  to  her,  and  explain  its  purport  and 
Return  of    effect.     And  in  their  return  to  the  commission,  the}  should 

a 

TOinmifi.      certify  that  they  had  performed  these  requisites  ;  and  also 

that  the  lady  did,  on   her  examination,  say   and  declare, 

that  she  was  willing  and  desirous  that  the    moiie\  (<<peci/y- 

ing  the  amount)  might  and  should  be  paid   to  her  husband 

for  his  own  use  and  benefit ;  and  that  she  did  thcreb)  freely 

and   voluntarily    consent    that   the   same  be  paid  to  him 

Ezamina-    accord ingly.<^    The   examination  also  of  the  wife  must  be 

^^y       returned  in  writing,  and  signed  by  her,  containinji  her  de- 

commu-      position  to  the  same  effect ;  and  her  signature  to  it,  as  well 

must  be       ^^  ^^^  signatures  of  the  commissioners,  must  be  proved  by 

returned      affidavit.     And  if  the  return  of  the  commissioners  be  less 
m  writing,    /.  •,        ,  •      i         • 

andofn-     lull  and  particular  than  as  above  stated,  it    seems  that  it 
ed  byner. 

b  Dimmock  v.  Atkinson,  3  Br.         c    Tasburgh^s    case,    I    Ves.    Sz 
C.   C.  195.    Wright    T.    Rutter,    Beames,  507. 
2  Vcs.  jun,  673. 
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\\70uld  be  deemed  to  be  insufficient, 4br,  in  a  late  case,^ 
where  the  commissioners  certified  nothing  more  than  that 
the  married  lady  had  attended  them,  and  that  she  was  ex- 
amined solely  and  apart  from  her  husband,  at  his  dwelling 
house,  by  virtue  of  the  order  of  the  Court,  Lord  Eldon  ex- 
pressed his  disapprobation  of  the  return,  saying,  that  ^^  though 
it  was  conformable  to  some  late,  very  loose  proceedings,  it 
was  by  no  means  agreeable  to  the  practice,  and  the  ancient 
settled  form,  and  that  in  future  he  would  expect  that  the 
returns  to  these  commissions  should  be  made  according  to 
the  ancient  and  proper  form  ;''  and  his  Lordship  referred 
to  two  precedents  which  had  been  produced  by  the  re- 
gister. 

When  the  wife  resides  in  a  foreign  country,  the  regular  Where 
proceeding  is  to  issue  a  commission  to  take  her  consent ;«  ridwina 
and  Lord  Thurlow  refused  the  petition  of  the  wife  to  pay  foreign 
her  legacy  of    167/.  to    her  husband's    agent    without  a  ^mmw-  * 
commission,    though   it   was  represented  to  his  Lordship  won  iwueg 

•  ^   .  .  L      ..       .         r«         .       to  take  her 

that  it  would  be  very  expensive,  as  she  lived  at  Tortola,  consent. 
and  (he  sum  was  so  small.''      However^  it  seems,  that  if  the  Commis- 
consent  of  the  wife  be  taken  before  any  competent  autho-  JJ^nJ^** 
rity  belonging  to  the  foreign  state  in  which  she  resides,  and  with, when 
that  her  examination  be  properly  attested,  a  commission  takS^be- 
^  will  not  be  required.     As  in  Minet  v.    Hydeji  where  the  foreacom- 
wife  living  at  Breda,  an  application  was  made  that  a  legacy  bunalof 
of  881/.  6*.  8rf.,  which  had  been  bequeathed  to  her,  should  U?^Xre 
be  paid  to  her  husband ;  and  it  was  ordered,  that  she  should  wife  re- 
appear  before  some  of  the  plaintiffs,  and  a  magistrate  of  ^ 
Breda,  to  be  privately  exdmined  in  the  French  or  German 
language,  as  to  her  consent,  and  the  examination  to  be  at- 
tested by  notaries  public,  and  translated  on  oath.     And,  Where 
indeed,  it  seems,  thatif  a  commission  has  been  issued  under  *^?">™»-  . 

^  .  Bion  lesaea 

the  authority  of  the  government  of  the  foreign  country  in  by  the  fo- 
which  the  married  woman  resides,  for  the  purpose  of  taking  velSmefT' 

tl    Taaburgh's  case,  1  Ves.  &  f  Bourdillon  t.  Adair,  3  Br.  C.  C. 

Beames,  507.  237. 

«  See  Parsons  v.  Danoe,  2  Ves.  g  2  Br.  C.  C.  663. 
sen.  60. 
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under         her  consent,  that  th#  Court  of  Chancery  will  so  far  civc 

which  wifb  ^  © 

resides,  credit  to  it  as  to  dispense  with  the  issaing  of  a  comnoission 
this  Court  of  its  own  for  the  same  purpose ;  for,  in  Campbell  v. 
with  a  Frenchf^  wtiere  a  commission  had  been  issued  from  the  go- 
i^'nfrom  ^^''""^"t  o^  Vji^inia,  and  the  wife  jjave  her  consent  under 
this  coun-  it  to  a  power  of  attorney,  executed  bj  her  husband,  to  re- 
^ney  ceive  a  legacy  that  had  been  left  to  her  in  England,  Lord 
paid  on  the  Lou^hborou^h  said,  he  thought  that  the  expe^lw^  of  a  com* 

letter  of  a       .     ^  .     i.  •,  C^  j 

married       mission  mi^ht  be  saved,  as  the  proceeding  was  very  regutar. 

woman  re-  ^^^  jyj^^  Dickens  mentions  an  instance  in  which,  under  the 

ndioff  m 

the  Kast      particular  circumstances  of  the  case,  (he  does  not  state 

"        them,)  money  was  ordered  to  be  paid,  under  a  letter  of  the 

wife,  who  was  in  the  East  Indies,  although,  upon  inquiry  and 

search,  not  found  to  have  been  ever  ordered  before.^ 

On  appli-        If  the  wife,  upon  her  examination,  should  consent  to  give 

husband  ^  the  trust  fund  to  her  husband,  the  next  step  to  be  taken  is, 

and  wife     (hat  husband  and  wife  shpuld  apply  to  the  Court  by  pe- 

for  wife's  ^  rr  j  j    r 

money  on  tition,  that  the  money  be  paid  to  the  husband,  and  thea  it 
her  pre-      becomcs  ncCessarv  to  inquire  and  ascertain  whether  the 

vious  con- 

Bemoan       money  has  been  settled  or  not,  with  fvhich  view  it  must  be 

mM? be      referred    to    the  Ma8ter,i   and  the  Court  will  require  an 

made  by  a  affidavit  from  some  person  competent  to  make  it,  that  the 

peSon^ihat  "^^"^7  '^^s  ^^^  he^i^  settled,  before  it  will  suffer  it  to  be 

it  lias  not     removed:  and  this  practice  seems  to  have  originated  with 

led.     '     Lord  Thurlow  ;  for,  in  Mintt  v.  Hydcf^  where  a  consent  by 

the  wife  had  been  taken  abroad  by  commission,  and  a  pe* 

tition  was  presented   by  her  ai^d  her    husband,  that  the 

money  should  be  paid  to  him,  his  Lordship  said,  that  for 

the  future  he  should  expect  an  affidavit,  upon  such  applica- 

Money       tions,  that  there  was  no  settlement  on  the  marriage.     But 

will  be  •  . 

paid  to  the  ^^^^  if  there  should  have  been  a  settlement,  yet,  if  the  Wife's 
husband  money  has  not  been  the  object  of  it,  such  settlement  would 
wife's  con-  be  no  obstacle  to  the  husband's  receiving  that  money ;  for 
thou  h       Lord  Thurlow,  in  the  same  case,*  having  been  informed 

there  be  a 

h  3Vc9.  3-21.  k  2  Br.  C.  C.  663.      Hough  v. 

i  Palmer  v.  Pahncr,  1  Dick.  293.  Riley,  2  Cox's  C.  C.  157. 

i   Hardwick  v.  Mynd,  1   Anst.  1  Minet  v,  Hyde,  2  Br,   C.  C. 

274.      Binford  v.  Bawden,  2  Ves.  663. 
jun.  3fl. 
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that  thpre  was  a  settlement  before  marriage  afiectinffthe  Betdement, 

111  L-  ^r     J    ifthemo- 

husbatid's   iortune  only,    and  i.ot    the   money    which  had  ney  be  not 
come  to  the  wife,  and  that  there  was  an  affidavit  to  (hat  tJjf  object 

ox  11* 

effect,  the  payment  was  ordered.  Indeed  it  appears  in  a 
su^tsequent  case'"  that  his  Lordship  gave  part  of  the  wile's 
fortune  to  the  husbnnd  on  her  consent,  although  there  was 
a  settlement ;  for  the  report  states  that  the  petition  was 
opposed  strongly  by  the  trustees  on  the  marriage  settlement, 
which  proves  that  there  had  been  a  settlement ;  however, 
the  reason  for  giving  the  money  might  have  been,  that  it 
was  not  the  object  of  the  settlement.(l) 

So  if  a  sum  of  money  has  been  directed  by  will,  or  by  Where 
any  other  instrument,  to  be  laid  out  in  the  purchase  of  land  beenTbe-" 
for  a  married  woman,  and  that  she  shall  have  such  an  estate  queathed 

to  a  lemo 

m  the  land  as  would' give  her  and  her  husband  an  absolute  covert, to 
dominion  over  it,  there  too  that  money  will  be  given  to  the  ^/^^J  ^^ 
husband  by  the  Court,  on  the  wife's  consent,  without  re-  be  settled 
quiring  any  purchase  to  be  made  ;"  as  in  Binford  v.  Bow-  way"L* 
den^**  where  money  had  been  bequeathed  to  be  laid  out  in  would  giye 
land  for  a  feme  covert  in  tail,  with  reversion  to  her  in  fee  ;  and  wife 
and  it  having  been  prayed  that  she  should  be  examined  by  complete 

T  ,        .  m        .      I  power  over 

commission,  apart  from  her  husband,  as  to  her  mclination  it,  it  will 
with  regard  to  the  disposition  of  the  money.  Lord  Com-  ^^^^5^^ 
missioner  Eyre  declared  her  entitled  to  the  money,  and  that  on  wife's 
a  commission  should  be  awarded  to  examine  her  separate  ^^^^^^ ' 
and  apart  from  her  husband,  whether  she  would  have  the 
money  laid  out  in  land  or  in  money  ;   and  on  the  return  of 
the  commission,  it  having  been  certified  that  she  did  not 
choose  it  to  be  laid  out  in  land,  but  to  be  paid  to  her  hus- 

(1)  It  appears  from  Mr.  Eden's  note  to  this  case,  that  the  report 
is  erroneous  in  representing  that  there  was  a  settlement.  Mr.  Eden 
states,  that  it  had  been  previously  referred  to  the  Master,  to  inquire, 
whether  there  had  been  any  settlement  made  on  the  marriage  of  the 
petitioner,  Jane  ;  and,  hy  the  Report,  it  appears  that  no  settlement  had 
been  made. 

m  Dimmock  t.  Atkinson,  3  Br.  o  1  Ves.  jun.  612.  See,  also, 
r  r.  195.  Cunningham  ▼.  Moody,  1  Ves,  sen. 

.    ^earson  y.  Brereton,3  Atk.  71.     174. 
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mast  be  a 
positii^ 
affidavit 
that  there 
is  no  set- 
tlement. 


Wife»s 
consent 
not  reqnU 
red  for 
any  stuq 
under 200^ 
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band^n  affidavit  was  required  from  the  husband  and  wife; 
that  there  was  no  settlement.P     And  it  will  not  be  suiGcieut 
in  any  case,  that  the  Master  should,  on  a  reference  to  htm 
to  inquire   whether  the  money   which  is   applied  for  has 
been  made   the  subject «  of  a  settlement,    merely   certify 
that  no  settlement  having  been  produced  to  him,  it  did  not 
appear  to  him  that  the  same  had  been  settled  ;    for  where 
the  Master  certified  on  such  a  reference  in  ihis  way,  it  was 
objected  to,  as  being  insufficient,  and  that  the  course  of  the 
Court  was  to  require  a  positive  affidavit  from  the  party 
herself,  that  the  money  had  not  been  settled  in  any  way, 
his  Lordship  agreed  that  was  the  proper  course,  and  re- 
ferred it  back  to  the    Master  to   receive  such  affidavit.  ^ 
However,  there  are  some  circumstances  under  which  this 
equity  will  not  be  enforced  ;  but  the  Court  will  permit  the 
husband  to  take  the  wife's  portion,  without  requiring  any 
examination  or  consent  on  her  part  ;  while,  on  the  other 
hand,  there  are  cases  in  which  she  will  not  be  permitted 
to  waive  her  equity,  though  she  should  dcjtire  it.      The 
fir^t  class  of  cases  is  that  where  the  sum  for  which  the 
application  is  made,  is  too  ^mall  to  be  the  subject  of  settle- 
ment.    In  the  time  of  Lord  Thurlow,  the  wife's  consent  was 
not  required  where  the  sum  was  under  100/.,'  which  would 
be  given  to  the  husband,  upon  his  application,  without  any 
examination  ;  but  this  exception  to  the  rule  has  been  since 
extended  to  200/^  ;"  and  if  the  sum  be  under  this  amount, 
the  Court  will  order  it  to  be  paid  on  the  petition  of  hus- 
band and  wife,  though  the  trustees  should  state  their  belief 
that  the  wif<5  is  unwilling  to  have  the  whole  paid  to  the 
husband,  and  that  she  had  not  concurred  in  the  petition, 
there  being  no  proof  that  she  did  disagree/ 

The  cases  in  which  the  Court  will  not  permit  the  wife  to 
waive  her  equity  are,  where  the  sum  which  she  wishes  to  cede 


p  2  Ves.  jun.  38.  s  5  Vos.  742.     8  Ves.  20I--512 

q  Hough  V.  Riley,  2  Cox's  Rep.  v  —624. 
157.  t  £lworthy  v.  Wickstead,  1  He, 

r  Boardillon   v.   Adair,   3  Br.  C.    fe  Walk.  60. 
C.237. 
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to  her  husband  is  unascertained  at  the  time  of  (he  applica-  Wife*8con- 
tioii  to  the  Court.     Iii  Edmonds  v.  Townsendj^  a  married  taken  for 
woman  attended  in  court  toi^ive  her  consent  to  the  portion  anonas- 

.  certained 

of  the  residuum  of  an  intestate^s  estate  being  paid  into  the  sumr 
hands  of  her  husband ;  but  as  the  exact  amount  was  not  as- 
certained by  the  Master^s  report,  the  Court  said  ihej  could 
not  take  her  consent  till  the  quantum  wa^  fixed.  It  was 
then  proposed,  that  her  consent  might  be  taken  for  the 
whole  which  her  share  would  amount  to,  without  any  de- 
ductions; but  the  Court  refused,  saying,  ^'  That  would 
be,  in  effect,  taking  her  consent  now,  to  a  sum  to  be  ascer- 
tained at  a  future  time,  and  thereby  depriving  her  of  the 
power  of  changing  her  mind  in  the  interim.'^  And  in  Sper- 
ling V.  Rochforly^  Lord  Eldon  acted  upon  the  authority  of 
the  above  case,  saying,  ^^  That  the  habit,  of  the  Court 
proves,  that  while  the  fund  is  not  in  a  state  as^ccrtained,  and^ 
therefore,  capable  of  being  acted  upon  immediately  upon 
the  consent  given,  the  consent  ought  not  to  be  taken  de  * 
bene  esse^  but  the  Cougt  ought  to  leave  her  in  the  free  ex- 
ercise of  her  will,  without  assisting  her  husband  to  deter- 
mine it  until  the  fund  is  ascertained,  so  that  it  can  be  acted 
upon  by  delivery  out  of  Court,  or  in  any  other  way."  In 
this  case,  the  fund  was  settled,  and,  therefore,  it  was  not 
exactly  the  same  question  that  arose  ih  Edmonds  v.  Town- 
seridf^  but  in  fVooliands  v.  Croucher^^  where  the  fund  was 
not  settled,  the  Master  of  the  Rolls  refused  to  take  the 
wife^s  consent  as  to  that  part  of  the  property  which  was 
unascertained,  stating,  that  the  Court  never  did  so  ;  and  in 
Jemegan  v.  Baxter^y  the  Vice-Chancellor  refused  to  receive 
the  consent  of  a  married  woman  to  waive  h^  equity,  where 
her  share  was  unascertained,  saying,  ^^  Although  she  may 
not  think  500/.  the  proper  subject  of  a  settlement,  she  may 
think  differently  of  600/.'^  In  like  manner,  where  two  mar- 
ried women,  who  were  pecuniary  legatees,  and  also  residuary 
legatees,  were  examined,  in  pin^uance  of  a  decretal  order 
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of  the  Court,  as  to  whom  they  would  have  their  pecuniar/ 
legacies^  and  also  their  shares  in  the  residue  of  the  testa* 
tor's  estate,  transferred  and  paid,  and  a  motion  afterwards 
made,  that  the  sums  specified  in  their  examination,  and  also 
their  shares  in  the  residue,  should  be  paid  to  the  persons  to 
whom  they  were  desired  to  be  paid ;  upon  the  examina- 
tions, the  Lord  Chief  Baron  refused  the  motion.  His  Lord- 
ship observed,  that  the  decretal  order  had  been  improperly 
drawn  up,  because  the  Court  could  not  take  the  examina- 
tion of  a  married  woman  as  to  the  disposal  of  a  fund  which 
was  not  ascertained  ;  and  counsel  su^esting  that  the  objec- 
tion did  not  apply  to  the  sums  reported  due  on  account  of 
the  pecuniary  legacies,  his  Lordship  said,  that  if  the  amount 
of  the  residue  had  been  made  known  to  the  married  women 
before  their  examinations,  they  might  possibly  have  made  a 
drflerent  disposal  of  the  pecuniary  legacies  ;  and  he  desired 
the  petition  to  stand  over,  and  the  residuum  to  be  ascertain- 
ed, and  the  married  women  to  be  examined  again** 

But  where  the  fund  is  reversiona^  whether  it  be  vested 
or  contingent,  it  is  now  decided,  that  the  consent  of  the  wife 
cannot  be  taken  to  give  it  up  to  her  husband.  This  was 
the  principal  question  in  Woollands  v.  Crouchtr^^  and  an  in- 
stance was  mentioned,  where  Lord  Alvanley  had  taken  such 
consent ;  but  Sir  William  Grant  said,  '^  My  doubt  is,  that 
this  is  not  the  common  case  for  taking  the  examination. 
The  ordinary  occasion  for  that  is,  where  the  husband  ap- 
plies to  have  paid  to  him  money  that  belongs  presently  and 
immediately  to  his  wife*  Her  equity  is,  not  to  prevent  his 
receipt  of  it,  (for  it  belongs  to  him,)  but  to  have  a  settle- 
ment ;  and  the  Court  requires  her  consent  to  the  payment 
to  him  without  a  settlement ;  but  in  this  instance  the  object 
isi  not  to  bar  her  equity  to  have  a  settlement^  but  to  bar  her 
right  to  survivorship  ;  for,  upon  his  death,  it  belongs  to  her 
entirely.  She  is  giving  up,  not  her  equity  only,  but  her 
entire  right  by  survivorship.  That  is  not  the  case  in  which 
the  Court  takes  her  consent.     If  the  husband  has  a  rigbt 
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to  coQvejy  let  bim  exercise  his  right ;   but  why  this  Court 
should  join  ud  aid  him  for  this  purpose,  I  do  not  know/' 
However,  in  a  few  days  afterwards,  his  Honour  took  the  wife'i 
.consent  de  bene  €5se, 'following,  as  he  said,   the  case  io  ooDsentto 
which  he  had  been  referred,  where  it  had  been  done  by  ber  raver- 
Lord  Alyanley  :  and  in  Pickard'y.  Roberts,^  the  Vice-Chan-  fon»fy  »- 
cellor  held  that  a  married  woman  could  not,  by  her  consent  ken  de 
in  court,  pass  a  remainder  or  reversion  in  personal  pro-  ^^'^  "'** 
perty  to  her  husband.      However,  in  the  case  of  Butler  v. 
Duncombe^^  which  was  not  r^erred  to  on  the  above  occa- 
sions, the  Court  seems  to  have  had  no  difficulty  in.  taking 
the  wife^d  consent  as  to  a  part  of  a  reversionary  fund.     The 
question  was,  whether  4000/.,  the  portion  to  which  the 
pJaintiflPs  wife  was  entitled  under  the  marriage  settlement 
of  her  father,  was  payable  during  her  mother's  lifetime  or 
not  ?   and  it  was  held  that  it  was  not  payable  during  her 
life  ;  but  the  plaintiff,  being  a  considerable  tradesman,  the 
Court  thought  it  not  reasonable  that  the  whole  money, 
when  payable,  should  be  laid  out  for  the  benefit  of  the 
wife  and  children,  but  decreed,  the  wife  .being  present  in 
court  and  consenting,  that  Mr.  Butler,  the  plaintiff,  might 
sell  or  dispose  of  a  moiety  of  it,  as  he  thought  fit :  and  even 
Sir  William  Grant,  notwithstanding  his  opinion  expressed 
in   Woolland  v.  Croucher^^  afterwards  permitted  a  married 
woman  to  part  with  her  reversionary  interest  to  her  hus- 
band on  her  consent*® 

But  if  the  fund  have  been  settled  and  vested  in  trustees  Where 
for  the  benefit  of  the  wife,  the  Court  will  not  authorize  her  ^^ffj^^ 

^  ney  is 

departure  with  it  to  any  person,  though  she  should  consent  vested  ia 
to  it  on  her  examination,  in  the  nature  of  a  fine  at  law/  foiwifb, 

There  are  some  cases  reported,  in  which  such  a  jurisdic-  »hofin 

■  •'  not  be  por- 

tion was  exercised  by  the  Court.'     However,  Sir  William  mitted  to 

^  part  with 
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Grant  bas  reviewe^l  them  all^  and  has  dhowo  clearly  that  on 
principie  a  court  of  eqoity  has  not  the  aothoritj  which  in 
these  cases  has  been  assumed*'^  His  Honour^s  reasoning 
is  this,  "  That  the  wife,  while  sui  juris^  means  to  make  a 
provision  for  herself  in  the  event  of  her  surviving  her  btii* 
band.  Such  are  the  terms  on  which  alone  she  wishes  to 
contract,  while  in  a  condition  to  exercise  her  free  and  un- 
biassed judgment.  She  wishes  to  put  that  out  of  her  reach, 
and  secure  it  from  the  effect  of  the  influence  and  solicita- 
tion to  which  she  may  be  afte'rwards  exposed  ;  and  the  ab- 
sence of  power,  the  legal  incapacity  to  act,  is  her  best 
security.^'  His  Honour  then  asks,  ^^'Why  should  a  court 
of  equity,  professing  to  act  over  the  interests  of  married 
women,  say,  that  a  woman  about  to  marry  shall  not  ha 
allowed  to  si^cure  to  herself  this  kind  of  protection  ?  She 
has  it,  if  the  Court  will  not  interfere  ;  she  is  deprived 
of  it,  if  the  Court,  upon  her  consent,  while  covert,  annub 
the  contract  made  for  her  benefit  while  sui  jurit  ;  fbat  the 
case  was  not  like  those  in  which  the  husband  has  a  right 
to  the  trust  property  of  his  wife,  subject  only  to  an  obliga- 
tion to  make  some  provision  for  her,  before  he  reduces  it 
into  possession.  When  the  wife,  upon  examination,  cob* 
sents  to  relinquish  that  equity,  it  is  by  virtue  of  a  disposing 
power  in  her,  or  by  the  intervention  of  the  Court,  that  the 
property  passes  to  the  husband  ;  his  marital  right  is  allowed 
to  operate  unobstructed  by  the  equity,  which  the  wife  does 
not  oppose  to  it.  The  equity  being  out  of  the  way,  the 
right  stands  unqualified,  and  upon  that  the  Court  decrees. 
But  here  there  is  no  pretence  of  right  upon  the  part  of  the 
husband.  As  to  the  contingent  interest,  there  is  no  power 
of  disposition  in  the  wife  ;  on  the  contrary,  the  non-exit* 
tence  of  such  power  is  the  ground  for  calling  upon  flie 
Court.  Then,  without  a  right  in  the  husband  to  call  for  a 
transfer,  or  a  power  in  the  wife  to  make  it,  what  is  the 
ground  of  the  decree  ?  Ordinarily,  a  decree  or  judgment  of 
a  Court  does  not  pass  the  property,  but  merely  declares  tbe 
right  existing  by  antecedent  title  and  disposition.''     His 
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Honour  then  goes  on  to  answer  the  argument  used  to^le- 
fend  this  jurisdiction,  nameijr,  its  analogy  to  a  fine  at  law, 
bj  showing  that  no  such  analogy  exists ;  that  it  was  upon 
certain  technical  principles,  and  under  the  cover  of  certain 
forms,  that  a  married  woman  is  permitted  by  the  Court  of 
Common  Pleas  to  part  with  her  estate,  without  a  direct 
violation  of  the  rule  of  btw,  denying  her  any  disposing 
power ;  but  that  the  proceeding  of  the  Court  of  Chancery 
is  not  referrable  to  any  of  those  forms  in  annulling  a  settle- 
ment made  before  marriage*  The  Court  exercises  an  arbi- 
trary authority,  giring  to  the  acts  of  a  married  woman  an 
eflfect  that  does  not  legally  belong  to  them.  Such  is  the 
jreasoaing,  and  the  decision  of  Sir  William  Grant,  which 
seems  to  pat  it  beyond  doubt,  that  where  a  sum  of  money  is 
vested  in  trustees,  to  secure  a  provision  for  a  woman  about 
to  be  married,  in  the  event  of  her  surviving  her  husband, 
there  is  no  jurisdiction  in  a  court  of  equity  to  enable  the 
trustees  to  transfer  that  money  to  the  husband  by  the  con- 
sent of' his  wife,  given  on  her  examination.  And,  on  the  Married 
same  grounds,  a  married  woman  will  not  be  permitted,  by  ^l^^j^il 
her  consent  in  court,  to  diminish  the  security  of  a  fund  out  ber  con- 

annt In 

of  which  she  is  entitled  to  an  annuity,  in  the  event  of  her  Conrt,  to 
surviving  her  husband.     In  Breton  v.  Tjord  Clifden,'  Wil-  ^J^^^^^ 
liam  Breton  was  entitled  to  a  life  interest  in  a  sum  of  1 0,500/.  ty  of afund 
four  per  cent,  stock,  and  after  his  death  his  wife  was  enti-  ^^^^^^ 
tied  to  an  annuity  of  200/.  per  annum  out  of  it  for  her  life ;  is  enUUed 
and,  subject  to  this  annuity,  the  fund  was  divisible  amongst  jty*""*'*^ 
the  children  of  the  marriage,  as  the  husband  should  appoint. 
Husband    and    wife  petitioned  the  Court  that  a  sum  of 
2500/.,  appointed  to  their  eldest  son,  might  be  sold,  and  the 
produce  paid  to  the  appointee ;  but  the  Vice-Chancellor  re- 
fused to  make  the  order,  as  no  precedent  of  such  a  one  was 
to  be  found. 

So,  if  a  sum  of  money  be  vested  in  trustees  for  the  Money  set. 
sole  and  separate  use  of  the  wife  for  life,  with  a  clause  ^„j  J^^.* 
against  anticipation,  with  remainder  to  the  survivor  of  her  rate  a»e, 
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wiihckufle  and  ber  husband,  the  Court  refused  to  take  the  eonsent  of 
^^ati<m!'  ^^  ^i(e^  on  her  examination,  to  give  up  her  interest  in  thb 
will  not  be  fiiQi]  lo  her  husband,  the* bill  by  husband  and  wife  praying 
AQsbuid  that  the  money  should  become  the  property  of  the  hasband, 
on  wife'g     (^^^  f^„  tijg  ti.yg^  ^f  ^^  settlement.     The  Lord  Chief 

Baron  said,  ^^  The  Court  cannot  interfere.  It  was  the  ex- 
press intention  of  the  parties  that  the  fund  should  be  se- 
cured for  the  wife's  benefit  for  her  life  ;  to  make  this  decree 
would  be  anticipating  it.''J  And  his  Lordship  said,  that 
he  was  not  sure  he  should  have  JbUowed  the  example  of  the 
Master  of  the  Rolls  in  Gullan  v.  Ttimbeyf^  which  had  been 
cited  before  to  his  Lordship.  In  this  last  case,  a  testator  had 
bequeathed  a  sum  of  lOOOl.  to  each  of  his  two  dau^ters, 
to  be  laid  out  by  his  trustees  in  the  purchase  of  an.  annuitj, 
for  their  lives  respectively,  and  their  respective  receipts 
alone  to  be  discharges,  independent  of  their  husbauds^  and 
to  be  for  their  own  separate  use  and  disposal*  Ob  the  peti- 
tion of  one  of  the  daughters,  and  her  husband,  that  her 
share  of  this  money  should  be  paid  to  her  husband,  it  was 
prdered,  her  consent  being  taken. 
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CHAP.  IX. 

OF  TBi;  EQT71TT  OF  A  MARRIED  WOMAN  TO  AN  ALLOWANCE 
OUT  OF  HSR  E41UITABLE  INTERESTS,  WHEN  SHE  HAS  BEEN 
DESBRTED  OR  ILL-TRICATED  ibY  HER  H08BAND. 

The  wife's  equity,  as  it  is  administered  to  her  against 
Her  husband,  or  bis  particular  assignees,  secures  a  provision 
for .  her,  to  commence  from  his  death.  When  the  same 
equity  is  administered  against  the  husband^s  general  as- 
signees,.the  provision  supplied  to  the  wife  is  a  present  one, 
because  .the  general  assignment  of  liis  property  renders  him 
incapable  of  supporting  her;  and  this  equity  is  in  all  cases 
served  out  of  the  wife's  property,  which  is  in  the  power  of* 
the  Court.  On  the  very  same  principle,  if  a  woman  have  Equity  to 
been  abandoned  by  her  husband,  or,  in  other  respects,  so  ^  allow- 

&DCO  WfiCIl 

ill  treated  by  him  that  she  cannot  cohabit  with  him,  it  is  m treated 
now  the  settled  practice  of  our  courts,  of  equity,  to  secure  ^l^^ 
a  present  provision  for  her  separate  support  out  of  any  served  out 
equitably  property  in  whi^h  she  may.  happen  to  have  an  ^opertj. 
interest.     But  then  these  courts. have  no  jurisdiction  to  . 

decree  such  a  provision  to  a  wife,  meriBly  because  her  bus-  uon  to  de- 
band  has  deserted  her,  or  because  she  finds  it  necessary  for  ^^  i^?^^' 

'        *'  8ion  to  de- 

her  safety  to  remove  herself  from  bis  power,  unless  she  has  sertedwife, 
also  property  over  which  they  have  control.    Soch  a  juris-  ^^"J^^ 
diction  belongs  to  the  spiritual  court  only ;  and  even  its  the  spirit- 
authority  arises  but  incidentally  from  the  power  it  has  of  "    ^^'^' 
decreeing  separation  a  mtnsd  ei  thoroj  when  the  wife  libels 
her  husband  on  account  of  desertion  or  cruelty,  and  seeks 
the  consequent  relief*    And,  whether  the  sentence  of  that 
court  be  for  a  restitution  of  conjugal  rights,  grounded  on 
the  charge  and  proof  of  desertion,  or  be  for  a  separation 
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on  the  ground  of  cruelty,  alimony,  proportioned  to  tbe  for- 
tune of  the  husband,  will  neceaaarilj  be  decreed  to  her. 
During       Indeed,  at  one  time  the  Court  of  Chancery  bad  this  joria- 
weil's         diction  exclusirely ;  for,  during  the  usurpation  of  CHiTer 
2^^^^^^  Cromwell,  there  was  a  suspension  of  all  ecclesiastical  ao- 
oerjr  had     thorities,  and  they  were  conferred  on  the  commisiioners  of 
t^^tode-  ^^  S'^^  ^^^^  ^'^^i  however,  were  to  be  guided  by  the  ec- 
one  all*     clesiastical  laws  in  their  decisions  on  matters  winch  had 
mony.        theretofore  been  of  spiritual  cognisance.    And,  according- 
ly, we  find  two  occasions,  during  tbe  commonweahh,  on 
which  the  great  seal  exercised  this  power,  Ttz.  Ruswtl  t. 
Distine-      Bodvil^  and   Whorenood  ▼•  fFkaremood.^     Howe?er«the 
twMn  pro-  ^i^c^^iae  of  tfus  branch  of  the  jurisdictton  of  the  occlesias- 
▼won    .     tical  court  does  not  depend  upon  the  fortune  to  which  the 
Siluioer/  wife,  or  the  husband;  in  her  right,  may  be  in  any  way  eoti- 
mf  oMtft  ^^ '  ^^^  alimony  will  be  granted  to  her,  quite  indepeiideody 
whoD  wife  of  any  such  consideration.    And  it  is  this  ctrcuflMtance 
by  huo^^  which  forms  the  strong  and  marked  distinction  between  ali* 
band.         mony  adjudged  by  the  Spiritual  Court  to  a  wife,  in  cootide- 
ration  of  the  desertion  or  cruelty  of  her  husband,  and  tbe 
separate  maintenance  which  a  court  of  equity  decrees  to 
her  on  the  same  account.    In  tbe  former  instance,  the 
allowance  is  always  enforced  against  the  husband  persoo- 
ally,  wUIe,  in  the  latter,  the  decree  binds  only  the  fortune 
of  the  wife,  which  is  within  tbe  power  of  the  Court ;  and, 
if  she  have  no  fund  so  circumstanced,  she  can  have  no  pro- 
vision from  the  Court  on  the  ground  of  the  cruelty  or  deser- 
tion of  her  husband.  And  the  principle  on  which  such  a  pro* 
vision  is  given  oht  of  property  of  this  description  against  tfie 
husband,  when  he  deserts  his  wife,  as  well  as  against  his 
general  auignees,  id  case  of  Iris  bankruptcy  or  insolvency, 
is,  ttiat  the  law,  when  it  gave  the  wife's  property  to  the  hus- 
band, imposed  on  him  the  obligation  of  maintaining  her; 
and,  if  he  &iled  in  that  obligation,  either  by  the  desertion  of 
his  wife,  or  by  his  inability  to  assist  in  her  support,  this 
Court  would  &sten  that  oUigation  upon  the  property  Itselil 
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It  is  no  easj  matter  to  ascertain  at  what  time  coarts  of 
equity  first  lent  their  aid  to  secure  to  married  women  a 
subsistence  out  of  their  own  fortunes,  when  they  had  been 
deserted  or  abused  by  tfieir  husbands ;  for  it  cannot  be 
**  collected  from  the  early  cases  in  which  separate  allowances 
were  decreed,  whether  the  decrees  were  made  against  the 
husbands  with  respect  to  their  wives'  fortunes  in  the  power 
of  the  Court  on  die  ground  of  cruelty  or  desertion,  or 
against  themselves  personally,  in  the  enforcement  of  an 
agreement  between  husband  and  wife  for  a  separate  main- 
tenance. In  Lasbrook  v.  Tyler ^^  all  that  is  stated  is,  that 
"  the  plaintiff,  on  the  behalf  of  tlie  other  plaintiff,  Mar* 
garet,  his  sister,  sought  to  be  relieved  against  the  defendant, 
Tyler,  her  husband,  for  an  allowance  to  be  given  to  her 
for  maintenance,  for  all  the  time  she  departed  from  him, 
which  was  a  year  and  a  half,  which  this  Court  decreed,  and 
also  the  benefit  of  a  bond  given  before  marriage."  This 
is  the  entire  of  the  report,  from  which  all  that  can  be 
inferred  with  certainty  is,  tiiat,  at  that  period,  the  Court  of 
Chancery  would  decree,  at  the  suit  of  the  wife,  the  arrears 
of  a  separate  maintenance  against  a  husband ;  but  we  are  left 
to  guess  under  what  circumstances  the  separate  allowance 
was  created.  For,  although  the  wife  sought  for  an  allow- 
ance '^  for  all  the  time  she  departed  from  him  $"  yet  it 
remains  in  doubt,  whether  that  was  a  departure  in  pursuance 
of  an  agreement  lor  separation  and  separate  maintenance. 
Or  a  departure  occasioned  by  the  harsh  treatment  of  the 
husband.  The  neit  case  is  Ashion  v.  Ashion,^  which  is  as 
short  and  as  unsatisfactory  as  that  which  preceded  it.  It 
is  thus  reported  :  ^^  The  plaintiff's  suit  is  to  be  relieved 
against  the  defendant,  her  husband,  for  alimony,  which, 
upon  several  long  hearings,  and  all  consideration  imagin- 
able taken  in  this  cause,  being  a  ^se  of  great  consequencci 
and  between  persons  of  quality,  the  defendant  refusing  to 
comply  with  the  Court's  mediation,  this  Court  decreed  the 
defendant  to  pay  to  the  plaintiff  300/.  per  annum^  so  long 
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as  they  lived  apart*''     Now,  as  this  case  was  decided  dartiig 
the  commoBwealth,  while  the  ecclesiastical  attthorities  wete. 
suspended,  it  is  rendered  doubtfol  whether  it  was  merely 
a  case  of  alimony,  which  before  and  since  the  osorpation 
legitimately  belonged  to  the  spiritual  jurisdiction,  or  wbe- 
ther  it  was  a  case  of  equitable  cognisance,  arising  from  the 
husband's  misconduct  and  the  wife's  equitable  portion,  or 
from  an  agreement  between  them  that  they  should  live 
apart.      So  that  these  cases  throw  but  little  light  upon  the 
subject  of  this  inquiry*      The  first  case  in  which  the  Court 
of  Chancery  distinctly  decided  that  a  wife  who  had  been 
ill  treated  by  her  husband  should  be  relieved  by  an  allow- 
ance out  of  her  own  equitable  fortune,  was  that  of  Oxenden 
Pra.vision    v.  Oooenden.^     There  the  bill  was  filed  by  Lady  Oxenden, 
«wife,UU   hyher  next  friend,  against  Sir  James,  her  husband,  pray- 
treatod  by   {ng  to  have  their  marriage  agreement  performed,  certain 
buid,  out    leases  filled  up  and  renewed,  and  in  regard  of  ill  iiMge,  to 
^^  ^^        have  an  allowance  for  maintenance.     It  appeared,  that  npon 
vested  in     the  marriage  of  the  defendant  with  the  plaintiff,  who  was 
ami  wtilch  ^  ^^^^^^  ^^  ^^^  Rockingham,  6000/.,  part  of  her  por- 
by  articles  tion,  was  paid  to  Sir  James,  and  a  settlement  made  upon 
bayebeen   her  of  1000/.  per  annum  for  a  jointure  ;   the  other  6000/. 
laii.^'***'*   was  by  the  articles  to  be  invested  in  lands  and  settled  on 
Sir  James  for  life,  then  to  the  plaintiff  for  increase  of  her 
jointure,  remainder  as  a  provision  for  younger  children, 
remainder  to  Sir  James,  his  heirs  and  assigns,  and,  until  a 
purchase  made,  to  be  placed  at  interest  with  the  consent  of 
the  plaintiff  and  defendant  and  her  trustees.    The  marriage 
was  had  ;  and  there  being  no  issue,  and  the  money  lying 
dead,  and  some  leasehold  estates,  which,  by  the  marriage 
articles,  were  to  be  kept  up,  not  being  renewed,  as  tbey 
ought  to  have  been,  and  Sir  James,  by  his  cruel  usage, 
having  forced  the  plaintiff^  his  wife,  to  separate  from  htm, 
the  bill  above  mentioned  was  filed.     There  was  a  cross  bill 
by  Sir  James,  to  have  the  6000/.,  which,  by  the  default  or 
obstinacy  of  the  trustees,  lay  dead,  invested  in  a  purclmac, 
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and  uDtil  a  purchase  found  to  be  placed  at  interest  on  ae- 
cuhty,  or  in  some  of  the  public  fuiids. 

The  ill-treatment   of  the  lady    being  fully  proved,  the 
Court  decreed   thit  I  he  6000/.  should   be   placed  out  at 
interest,  and  the  plaintiff  to  receive  it  for  her  separate  main* 
tenance,  until  there  should   be  a  cohabitation  ;  and  it  waa 
said  by  the  Lord  Keeper,  that  as  a  court  of  equity  will 
oblige  a  husband  who  comes  into  equity  for  his  wife^s  por« 
tion,  tomake  a  settlement  upon  the  wife  by  way  of  join- 
ture, or  to  secure  a  maintenance  to  her,  incase  she  outlives 
the  husband ;  the  Court  ought  much  rather  to  do  it,  where 
the  wife,  is  at  present  reduced   to  a  starving  condition,  and* 
especially  when,  as  in  this  case,  the  execution  of  a  trust  is 
to  be  directed  by  the  Court.     It  was  argued  for  the  defend* 
ant  in  this  case/ that  alimony  was   only  to   be  sued  for  in 
the  spiritual  court,  and  to  decree   it  here  would  be  to  de* 
cree  a  divorce.     On  the  other  side  it  was  said,  that  the 
spiritual  court  has   no  original  and   proper  jurisdiction  of 
ahraony,  b>it  only  incidentally  and  consequentially    when 
tlieyhold  plea  of  divorce,  of  which  they  have  proper  jnris- 
diction;  and  if  it  had,  )et  the  Chancery  has  a  concurrent 
jurisdiction,  as  with  the*admiralty  and  other  cases  peculiar 
to  their  jurisdiction  ;  and   to  decree  alimony  here  is  not  to 
decreea  separation,  for  if  he  thinks  she  left  him  without  just 
cause,  he  may  sue  in  the  spiritual  court  for  restitution  of 
conjugal   duties,  and  if  he  prevails,  the  separate  mainte- 
nance wiil  cease.     But  the  Court  said,  they  would  not  de-  ^^^^g^g^^ 
clare  where  this  Court   will    give  separate  jnaintenance,  tnutmo- 
and  wtiere  not,  but  that  here  being  irual  tnoney  over  which  ^^to 
the  Court  has  a  power,  they  would  decree  the  interest  of  it  wifefiw 
for  her  separate  maintenance  so  long  as  she  lived  apart  from  mainte- 
her  husband.     And  this  is  the  true   principle  on  which  a  ^^JJ^Jj*' 
court  of  equity  acts,  when  it  decrees  a  separate  maintenance  sepuAtiMk 
to  a  married  woman  where  there  is  no  agreement,  namely, 
the  power  which  the  Court  ppssesses  over  her  portion.  And 
indeed,  the  Court  gave  a  strong  instance  in  this  case  of  tke 
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exercise  of  that  power  over  such  a  portion,  for  although  there 
were  articles  before  marrlRge  for  the  settlement  of  this  sura 
of  6000/.  upon  Sir  James  for  his  hfe,  )et  the^e  articles  were 
so  far  controlled  that  the  interest  was  given  to  Ladj  Oxeit- 
den  during  the  sepHratioii,  a  decree  that  could  not  have 
been  made,  if  this  part  of  her  fortune,  like  the  other  sum  of 
6000/.,  had  been  actuall)  settled  on  the  marriage.  The  case 
of  Mcholls  and  Danver^  v.  Danvers.^  was  decided  on  the 
same  principle.  There  the  defendant,  Danv  ers,  on  bis  ii.tef- 
marriage  with  Susan,  one  of  the  plaintiffs,  and  sister  of  Sir 
Edward  Nicholls,  received  a  portion  of  2000/.  with  her,  and 
made  a  suitable  settlement  upon  her^  After  marriage,  the 
plaintiff,  Susan's  mother,  died  intestate^  by  which  one  third 
of  her  personal  estate  of  the  value  of  :3000/.  came  to  her,  as 
her  share  of  the  intestate's  estate.  She  was  treated  with 
great  severity  and  cruelty  by  the  defendant,  and  she  parted 
from  him.  This  bill  was  tiled  by  Mrs.  Danvers,  by  her 
rtfext  friend,  Sir  E.  Nicholls,  for  the  3000/.  for  her  own  use 
for  her  maintenance.  There  w^s  also  a  cross  bill  by  Dan- 
vers,  the  object  of  which  was  that  the  administrator  might 
pay  this  money  to  him.  But  the  Lord  Keeper  decreed 
that  so  much  of  the  principal  as  should  remain  after  making 
good  the  2000/.  fortune  of  the  plaintiff  Susan,  in  case  the 
same  should  not  appear  to  have  been  fully  paid  to  the  de- 
fendant, as  he  alleged  by  his  answer,  should  be  brought  be- 
fore a  Master,  and  placed  out  at  interest,  to  be  paid  to  the 
plaintiff  Susan  for  life  for  her  maintenance,  then  to  the 
defendant,  the  husband,  for  life  ;  if  any  issue,  the  principal  to 
the  issue  ;  if  none,  to  the  survivor  of  Danvers  and  his  wife, 
"  he,  the  defendant^  being  obliged  to  come  into  eqtutif  for  the 
sameJ^^  The  costs  of  all  the  parties,  except  of  the  defendaat, 
were  to  be  paid  out  of  the  intei^tate's  personal  estate  before 
division  ;  but  as  to  the  defendant  Danvers,  the  Court  did 
Dot  think  fit  to  allow  him  any  costs. 

There  is  a  memorandum  annexed  to  this  case  by  the 
reporter,  that  the  defendant  had  given  a  note  to  his  wi/e, 
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that  if  he  should  again  use  her  ill,  she  should  have  her 
share  of  her  mother's  estate  to  her  own  use,  which,  iif  rt 
were  the  fact,  would  render  it  doubtful  whether  the  decree 
was  founded  upon  (his  agreement,  or  uprn  the  cruel  con- 
duct of  the  husband,  and  the  wife's  right  to  a  share  of  the 
intestate's  personal  fortune.       However,  it  appears  from 
Mr.  Ratthb^'s  note  to  this  memorandum,  that  there  was  an 
allegation  by  Mrs.  Danvers,  in  her  bill,  that  such  a  note  had 
been  given  by  (he  defendant  to  her,  which  he  had  forced 
her  to  return  to  him,  and  that  the  fact  was  denied  by  the 
answer,  but  that  the  decree  takes  no  notice  of  such  an  agree- 
ment*     Indeed,  the  language  of  the  Chancellor,  in  pro- 
nouncing the  decree,  shows  what    the  true  ground  of  it 
was,  viz*  ^^  That  the  husband  v^as  obliged  to  come  into 
court  for  his  wife's  money  ;"   so  that  the  Court  must  have 
been  administering  an  equity  to  the  wife  arising  from  her 
trust  fund,  and  not  decreeing  the  performance  of  an  agree- 
ment.   The  decree  in  Wxlliams  v.  Callow^  was  had  on  similar 
circumstances.     There  a  person  of  t|ie  name  of  Williams, 
a  glover,  agreed  to  give  his  son  1500/.  and  to  assign  over  to 
him  his  house  and  his  trade,  if  Mrs.  Callow  .would  give  to 
her  daughter  a  portion  of  600/.  ;    but  Mrs.  Callow  insisting 
that  she  would  give  only  500/,  Williams,  the  son,  under- 
took that  if  she  would  give  her  bond  for  600/.  that  he  would 
return  100/*  to  her.      The  marriage  afterwards  took  effect, 
and  the  husband  proving  drunken,  rude,  and  abusive  to  bis 
wife,  and  wasteful  of  his  property,  his  father  prevailed  upon 
him  to  reassign  his  house  to  him  for  an  annuity  of  60/.  per 
annum  for  his  life.      The  husband  came  to  an  agreemeqt 
also  with  Mrs.  Callow,  his  mother-in-law,  to  take  a  bond 
for  600if.,  pa}  able  to  a  tru-tte,  the  interest  of  which  was  to 
be  paid  to  him  during  the  joint  lives  of  himself  and  his  wife, 
and  if  he  survived,  the  principal  to  he  paid  to  him  ;  and  he 
gave  a  release  of  the  portion  to  Mrs.  Callow.      Williams, 
the  husband,  filed  a  bill  to  set  aside  the  release  be  had 
given  to  his  mother-in-law,  and  to  have  a  legacy  of  150/., 
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which  had  been  given  to  his  wife  by  her  grandmother,  and 
to  have  the  portion  made  up  600/.  although  he  had  deli- 
vered up  the  last  bond  for  100/.  This  bill  was  dismissed, 
as  it  appeared  that  the  wife  had  given  a  release  to  her  mo- 
ther of  the  grandmother's  legacy  before  marriage,  and  be- 
cause the  treaty  was  for  the  600/.  portion  only,  and  there 
was  no  mention  made  of  the  legacy,  and  because  the  release 
might  have  induced  the  mother  to  give  so  large  a  portion. 
The  bill  was  dismissed  also  as  to  the  100/.,  as  the  plaintiff 
promised  before  marriage  to  release  it,  and.  did  actually 
give  up  the  bond  after  the  marriage.  Mrs.  Williams,  the 
wife,  filed  her  cross  bill  to  have  the  interest  of  her  portion 
for  her  separate  maintenance,  which  the  Chancellor  decreed 
accordingly,  declaring  that  this  was  a  much  stronger  case 
than  that  of  Sir  James  Oxenden,^  for  that  there  the  wife  was 
only  relieved  from  the.  ill  behaviour  and  beastliness  of 
Sir  James,  but  that  here  cruelty  was  mixed  with  it ;  that 
Sir  James  Oxenden  was  of  substance  to  have  maintained 
his  wife  and  lived  suitable  to  his  estate  ;  that  here  the  hus- 
band  has  wasted  all,  and  has  no  fixed. habitation,  but  goes 
from  ale-house  to  ale-house  ;  and  that  both  cases  were  alike, 
in  that  the  V)ife?s  fortune  was  in  trustee s^  the  bond  for  the 
500/.  being  taken  in  Mr.  Callow's,  the  wife's  brother's 
.  name.      The  decree  was  that  the  600/.  was  to  be  brought 

wife's  por-  into  court,  the  principal  to  be  paid  to  the  survivor  of  hus- 
^^'Ytf  band  and  wife,  and  the  interest  to  be  paid  in  the  fir^t  place 
her  for  her  to  the  husband,  up  to  the  time  of  his  last  separation  from 
JJJJ^JJJP^  his  wife  ;  but  as  to  the  interest  accrued  due  since  the  se- 
riie having  paration,  and  for  the  future,  to  be  paid  to  the  wife  for  her 
ttmlly  necessary  support  and  maintenance,  until  the  said  husband 
£*h^?^  shall  have  applied  himself  to  some  course  of  business,  or 
band.  some  way  of  living  suitable  to  receive  his  said  wife,  he  hav- 

ing put  his  said  wife  in  danger  of  her  life,  b^  firing  a  pistol 
at  her,  and  other  rude  and  cruel  treatment,  and  she  having 
been  in  a  manner  turned  out  of  doors  by  the  plaititiiTs 
-  fathenJ 
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The  same  doctrine  was  maintained  by  Sir  Thomas  Clarke, 
in  SUech  w»  Thoringlon^^  where  several  questions  arose  upon 
the  effect  of  a  will,  in  which  one  oft'ie  bequests  was  a  sum 
of  money  to  a  married  woman,  who  WH^i  mavle  a  defendant, 
and  had  answered  alone,  her  husband  hein^  abroad;,  b^  lier 
answer,  she  alleged,  that  her  hu«<l)and  had  oirUH'zzled   part 
.of  her   fortune,  and   had  uone  abroad  at  the  time  of  put- 
ting  in  her  answer,   and    that    she   had    no   maintenance 
from  him ;  aiid,  therefore,  she  pra}e(l  that  her  property  under 
the  will  should  be  paid  to  her  separate  use,  without  the 
intermeddling  of  her  husband.     Sir  Thomas  Clarke,  recog<»  Inquiry  di- 
nizing  the  law  of  the  Court  as  laid  down  in  former  cases,  J^e  Court, 
namely,  that  a  wife  deserted  by  her  husband  was  entitled  as  to  the 
to  a  separate  maintenance  out  of  her  own  fortune  in  the  mentof  ' 
power  of  the  Court,  said,  that  as  no  one  appeared  for  the  the  wife  by 
hudband,  and  as  the  wife's  answer  was  not   replied  to,  there  band,  with 
could  be  no  proof  of  the  fact  of  the  husband,  being  abroad,  *v»o'^^ 

•    ■  ■  .  Becure  a 

80  as  to  warrant  the  Court  in.  giving  an  immediate  direc-  mainte- 
tion  for  a  provision  for  her  out  of  her  legacy  ;  and,  there    "*°^ui  of 
fore,  that  all  he  could  do  was  to  direct  the  Master  to  in-  a  legacy 
quire  whether  she    bad    been    deserted    by  her  husband, 
without  a  maintenance,  and  whether  he    had    made   any 
and  what  settlement  or  provision  for  her ;  and  that,  in  the 
mean  time,  until  such  report,  the  money  would  be  under 
the  power  of  the  Court,  and  should  be  transferred,  subject 
to  further  order.     So^  in  Aiherton  v.  JVbzD^//,^    where  the  Part  of  dl- 
husband  was  in  gaol  for  debt,  in  which  his  wife  could  not  ^^^^^  ^^ 
cohabit  with  him  on  account  of  his  harsh  treatment,  and  of  tion  order- 
the  delicacy  of  her  health,  the  Court,  upon  her  petition,  present 
ordered  that  a  part  of  the  dividf^ids  due  upon  a  sum  of  ^^pp^*^. 

*  *  and  an  in- 

13,085/.    13f.    3   per    cent.  bai)k  annuities,  to    which  she  quiiyaeto 

was  entitled  under  the  will  of  her  uncle,  should  be  paid  to  ^^^^^ 

her  for  the  present  maintenance  of  herself  and  her  infant  the  entire, 

child,  and  referred  it  to  the  Master  to  inquire  into  the  cir-  band  bein^ 

cumstances  and^  situation  of  the  family  of  the  petitioner  ^^^^^ 

and  ber  husbaod,  and  in  what  manner,  according  to  the  treating 

her  hareh- 
w 
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cfrcumstances  and  situation  they  may  be  in,  the  growing 
produce  of  the  said  hank  annuities,  standing  ih  the  name  of 
the  Accountant  General,  in  trust  in  the  cause,  ought  to  be 
settled;  and  also  to  inquire  into  the  value  of  an  estate  in 
Jamaica,  which  petitioner's  husband  is  suggested  to  be  enti- 
tled to,  and  what  his  interest  is  therein.  In  Motley  v.  Sf* 
Albans,'^  the  late  Master  of  the  Rolls,  Sir  William  Grant, 
afforded  similar  protection  to  a  married  woman,  whose  hus- 
band had  gone  abroad  and  left  her  without  any  provision. 
Tn  this  case,  the  husband,  Mr.  St.  Alban,  being  entitled  to 
the  dividends  upon  the  sum  of  5201/.  5  percent,  bank  an- 
nuities, for  the  life  of  his  wife,  and  in  her  right  granted  an 
annuity  of  100/.,  part  of  them,  and  went  abroad,  no  settle- 
ment having  been  made  upon  Mrs.  St.  Alban.  The  trus- 
tees of  the  stock  refusing  to  pay  the  annuity,  and  Sir  Geoi^ge 
Wright,  a  surety  for  the  payment  of  it,  having  been  obliged 
to  pay  100/.  of  it,  filed  his  bill  against  the  trustees,  the  an- 
nuitant, and  Mr.  St.  Alban,  who  was  stated  to  be  out  of  tbe 
jurisdiction,  praying  that  he  might  be  repaid  the  sum  that 
he  had  paid,  and  that  an  appropriation  might  be  made  to 
answer  the  future  payments  of  the  annuity,  during  the  life 
of  Mrs.  St.  Alban.  On  the  other  hand,  a  bill  was  filed  on 
behalf  of  Mrs.  St.  Alban,  praying,  that'  all  the  dividends 
might  be  paid  to  her  for  her  separate  use,  alleging,  that  her 
husband  had  left  the  kingdom  without  making  any  provision 
for  her.  His  Honour  said,  he  could  not  give  her  the  entire 
of  the  dividends,  as  the  husband  had  assigned  100/.  per 
annum  of  them  for  valuable  consideration,  but  that  he  had 
no  difficulty  in  giving  her  the  remainder  that  was  undisposed 
Dividend  of,  VIZ.  160/.  ;>cr  anntim,  during  the  absence  of  her  hus- 
of  wife's  band,  if  it  should  be  proved  that  her  husband  had  left  her 
deoreedfor  unprovtded.  His  Honour  accordingly  referred  it  to  the 
b«M»pa-  Master,  to  inquire  whether  Mr  St.  Alban  was  living  abroad, 
when  doi.  and  had  made  no  provision  for  his  wife. 
Ym  has^  '^  ^^^  above  case.  Sir  William  Grant  suggested  a  ques- 
band.         tion,  which,  he  said,  had  never  yet  been  made  the  gist  of  a 

m  11  Vm.  12, 
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case^  and  which  would  require  great  consideration  ;  it  is  tht^, 
that  supposing  the  husband,  while  he  was  performing  his 
duty  towards  his  wife  b^  maintaining  her,  should  assign 
her  equitable  life  interest  for  valuable  coniiidetation,-  whe- 
ther his  subsequent  abandonment  of  her  would  devest  the 
right  which  the  assignee  had  vested  in  him,  and  give  her  a 
right  to  a  maintenance  out  of  that  fund  for  which  he  had 
paid  7  This  question  has  since  arisen  in  the  case  of  Elliott 
V.  Cordell^^  where  the  husband  and  wife  joined  in  a  sale  of 
her  life  interest  in  stock,  he  being  then  solvent,  and  main- 
taining his  wife  :  he,  in  twenty  years  after  the  sale,  became 
bankrupt,  and  the  wife  filed  her  bill  against  the  purchaser, 
praying  for  a  provision  out  of  this  life  interest  ;  but  the  bill 
was  dismissed,  the  Yice-Chancellor,  Sir  Thomas  Leach, 
saying,  that  as  against  the  general  assignees  of  the  husband, 
she  had  an  equity  to  a  provision  out  of  a  fund  of  (his  na^ 
ture^  which  devolves  on  the  assignees  by  act  of  Ipw  ;  for 
when  the  title  of  the  assignees  vests,  the  incapacity  of 
the  husband  to  maintain  his  wife  has  already  raised  this 
e<iaity  for  her  ;  but  that  the  same  principle  did  not  necfes- 
«anly  apply  to  a  particular  ast«ignee  for  a  valuable  consi-  « 
deration,  who  purchased  this  interest  when  the  husband 
was  maintaining  his  wife,  and  before  circumstances  had 
raised  any  present  equity  in  this  property  for  the  wife. 
But  though  equity  will  decree  a  maintenance  to  a  wife  out 
of  her  own  fortune,  which  the  husband  has  not  reduced  into 
possession,  where  it  has  been  proved  that  harsh  conduct 
has  been  used  by  him  towards  her,  yet  it  would  seem  that 
that  Court  will  not  go  so  far  as  to  entertain  a  bill  for  the 
discovery  of  acts  of  ill  usage,  to  lay  a  foundation  for  a  de- 
cree of  that  nature  ;  and  this  may  be  inferred  from  the  case  Billbj 
of  Hinks  v.  Ndthorpt,^  where  the  bill  was  filed  by  the  wife  J^^^'iy 
against  her  husband,  to  establish  an  agreement  entered  into  ofUliuage 
before  marriage,  for  a  separate  maintenance  for  her ;  and  budVu^r 
amoBgst  other  things  it  prayed  a  discovery  of  several  un-  ground  for 

dismissed, 
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kindnesses  and  hardships  which  the  defendant,  as  it  was 
pretended,  had  used  towards  his  wife,  to  make  her  recede 
from  this  agreement  ;  to  which  discovery  the  defendant  de* 
marred,  and  the  demurrer  was  allowed.  Now,  although 
the  object  of  this  bill  was  only  to  establish  an  agreenrient 
for  a  separate  maintenance,  yet  if  it  had  been  for  a  separate 
maintenance  out  of  her  own  fortune,  in  consequence  of  ill 
treatment,  and  for  a  discovery  of  such  ill  treatment,  it  is 
obvious  that  the  result  must  have  been  the  same. 

In  alt  the  instances  which  have  been  stated  above  of  pro- 
visions secured  to  married  women  out  of  their  equitable 
property,  it  is  to  be  observed,  that  these  estates  were  of  a 
personal  nature;  but  there  cannot  be  a  doubt,  though  there 
is  no  case  to  support  the  position,  that  the  rents  and  pro- 
fits of  their  freehold  and  real  estates  would  be  subjected  to 
the  same  rule  ;  and  we  may  therefore  fairly  conclude  from 
these  authorities,  that  wherever  a  husband  is  entitled  to 
property,  real  or  pergonal,  in  right  of  his  wife,  which  hap- 
pens to  be  unsettled  and  vested  in  trustees,  or  in  any  other 
way,  within  the  jurisdiction  of  a  court  of  equity,  if  he  mis*' 
conduct  himself  towards  her,  either  by  leaving  her  without 
the  means  of  support,  or  by  harsh  and  cruel  conduct,  that 
Court  will  intercept  his  marital  right  to  the  fund,  and  main- 
tain his  wife  out  of  it,  until  he  returns  to  his  duty,  and 
treats  her  as  he  ought. 

But  then  a  separation  between  husband  and  wife,  with* 
out  cruelty  or  derertion  on  his  part,  will  not  raise  an 
equity  for  the  wife  to  claim  a  provision  of  this  kind  ;  it  is 
essential  to  the  validity  (if  her  claim,  that  one  of  these  two 
ingredients  should  exist  in  the  transaction,  namely,  either 
that  her  husband  should  have  deserted  her  wittiout  giving 
her  adequate  means  of  support,  or  that  she  should  have 
been  forced  by  his  cruel  conduct  to  leave  his  protection* 
If  a  separation  have  taken  piace  without  either  of  these 
causes,  and  the  wife  seek  a  separate  maintenance  out  of 
her  equitable  estate,  the  application  will  be  refused.  Aod 
so  it  was  settled  by  the  Master  of  the  Rolls,  Sir  William 
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Oranty  in  the  case  of  DunceCn  v.  Duncanjf  where  a  Kll  was 

filed  by  the  wife,  by  her  next  friend^  against  her  husbanii 

charging  that  a  separation  had  taken  place  between  thedi 

in  consequence  ofbis  cnielty  towards  he«i  and  praying  that* 

he  might  be  compelled  to  make  a  settlement  to  her  separate 

use  of  the  interest  of  500/.  4  per  cent,  stock,  which  had  been 

bequeathed  to  her  by  her  former  husband,  and  which  was 

vested  in  trustees.     The  defendant,  by  his  answer,  denied 

that  the  separation  was  on  account  of  cruelty,  and  stated,  b^u^^ 

that  upon  his  marriage  with  the  plaintiff  a  settlement  was  ^2^^ 

executed  whereby  3000/.,  part  of  the  property  to  which  not  caused 

plaintiff  was  entitled  in  her  own  right,  was  settled  upon  ^^^^ 

her,  but  that  the  defendant  had  not  made  any  provision  for  abmii£»- 

her  out  of  his  own  property.     No  evidence  was  ]^ven  by  ^IJITraiM  ^ 

either  party  as  to  the  cause  of  the  separation.     His  Honour  ^'"(^^'^^ 

dismissed  the  bill,  saying,  that  it  could  not  be  sustained, 

being,  in  (act,  a  bill  for  a  separate  maintenance  ;  that  the 

ftcts  were,  that  the  husbsind  and  wife  did  not  live  together, 

and  tltat  the  cause  of  the  separation  did  not  appear  ;  that 

no  provision  had  been  made  for  the  wife  in  addition  to  the 

settlement ;  and  that  his  Honour  did  not  find  any  instance, 

upon  such  a  state  of  facts,  that  the  Court  had  ever  decreed     •  '  * 

separate  maintenance  to  the  wife,  either  out  of  the  husband^9 

property,  or  out  of  the  property  of  the  wife  ;  that  the  cases 

in  which  the  Court  had  interfered  were  where  the  husband 

had  been  guilty  of  cruelty,  had  turned  the  wife  out  of  dpors, 

or  had  quitted  the  kingdom  without  making  any  provision 

for  her ;  but  that  where  the  case  goes  no  further  than  that 

they  merely  live  separate  and  apart,  his  Honour  could  find 

DO  authority  for  decreeing  a  separate  maintenance  to  her, 

still  less  for  making  any  addition  to  what  had  been  already 

settled  on  her» 

.  Even  where  a  third  person  has  advanced  money  to  sup- 
port a  married  woman,  who  hab  been  deserted  by  her  hus- 
band, the  Court  has  ordered  him  to  be  repaid  out  of  the 

p  Cooper^i  C,  C.  254.    19  Ves.  394. 
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principal  of  a  Legacy  that  had  been  bequeathed  to  her»  {no 
^ettlemeiit  having  been  made  upon  her,)  and  that  the  intereat 
of  the.  reinainder  should  be  paid  to  her  for  her  separate 
use.  '  In  Otp/  yi  Pearkes^^  the  pern^n  who  had  &u]^ported 
the  married  woman  made  ah  affidavit  that  he  was  induced 
to  make  advances  upon  the  faith  of  being  repaid  out  of 
supp^ii^  the  fund  in  Court,  and  prayed  that  he  should  be  accord* 

wiifade-  "         "     "  ~ 

fortsdlbj 

her  hufr- 


Part  of 
principal 
of a  legacy 
paid  tea 
stranger. 


ing^y  reimboraed.  Lord  Eld&n  said,  that  he  had  a  strong 
impression  on  his  mind,  that  this  had  been  done,  and 
^^mst^  that,  independent  of  precedent,  his  Lordship  thou^t  the 
tli»M-  Court  might  do  it,  as  the  husband  deserting  Mb  wife 
IJJ^!^^  leaves  her  credit  for  neceaaaries,  and  would  be  liable  to 
hffttAt       an  action. 

It   must  be  observed  in  all  the  above  cases,  in  which 

the  Court  of  Chancery  decreed  a  separate  prevision  to  a 

married  woman  out  of  h^r  own  portion,  that  portion  was  not 

only  of  an  equitable  quality,  and  therefore  subject  to  the 

power  and  to  the  rules  of  the  Court,  but  it  had  never  been 

reduced  into  possession  by  the  husband,  and  had  reotained 

as  a  trust  fund,  liable  to  all  the  equities  of  the  wife.     It  " 

must  also  be  remembered,  that  this  jurisdiction  of  the  Court 

jgi-owsout  of  the  wife's  trust  fund,  and  that  when  that  has 

been  once  removed  and  transferred   to  the  husband,  hei 

claim  to  a  separate  allowance  out  of  it,  and  the  Courtis 

power  over  it,  are  at  an  end ;  but  then  the  Aind  must  have 

If  wife's      been,  taken  out  of  the  reach  of  the  Court  by  fair  and  honest 

port^nbe   means,  otherwise  the  wife's  equities  will  continue  to  be  a 

obumed     ]ien  upon  it,  whether  it  have  got  into  the  possession  of  the 

iMiUyfrom  husband,,  or  ot  any  oilier  person  for  his  use.     If  he  have 

t^^t^  acquired  it  by  a  fraud,  the  Court  will  follow  it  into  the 

will  atuch  hands  of  trustees,  if  he  have  transferred  it  forhimself ;  and  if 

t2o*hui-"*    ^^  ^^'*'  ^*^^  **»  ^^  ®'^®  ^^^^  disposed  of  it  ftoad^di,  he  him* 

band'«        self  and  his  property  will  be  made  responsible  to  the  extent 

of  it :  and  this  principle  has  been  established  by  the  cases 

of  Co/mer  v.  Colmerj'  and  Waikins  v.  Ifmtkitu.*    In  the  for* 
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mer  e«te,  Mr.  Coloier  had  execated  articles  in  Vrhich  te 
CO^eiMiitftd  that  4000/.,  part  of  his  wife's  portion,  afaoukl  bO' 
locked  in  the  hands  of  trasteee,  in  trust,  to  pa^  the  ioteresi 
thereof  to  Mrs.  Coimer  for  life,  for  her  separate  use,  and 
^B  to  8000/*,  thle  residue  of  her  fortune,  he  was  to  have  the 
us^'of  it  in  trade  during  hi»  life,  and  after  his  death  it  was 
to  be  vested  in  trustees  to  pay  her  the  interest  during  her 
life,  &c«  &c.  She  was  also  to  have,  after  her  husband's 
deathy  the  pJate  which  she  had  before  the  marriage.  After 
tJie  marriage^  several  quarrels  arising  about  her  children 
by  hei^  first  husband,  whose  portions  Mr.  Coimer  was  de- 
ftifoua- to*  get  into  his  hands,  he  treated  her  with  great 
cruelty,  denied  her  children  and  acquaintance  admittance  to 
her,  gave  the  management  of  his  family  to  a  footman,,  en* 
couraged  the  servants  to  insult  her,  and  at  length  withdrew 
himself  privatdy,'and  sailed  for  Maryland.  Before  his  de- 
parture^ he  conveyed  the  entire  of  his  property,  together 
with  her  jewels,  ptate^  and  wearing  appatel,  to  trustees  in 
trust  to  pay  his  debts ;  and  the  bill  was  filed  by  her  against 
her  husband  and  his  trustees^  for  a  discovery  and  a  mainte- 
nance out  of  the  estate  of  her  husband,  and  that  he  might 
be  compelled  to  give  security  to  settle  the  4000i.,  and  the 
80001.,  according  to  the  articles,  and  that  the  trustees  might 
restore  the  plate  they  had  taken  away.  The  defendants 
said,  that  the  Court  had  no  jurisdietion  to  decree  an*  allow- 
ance to  the  plaintiff,  as  her  portion  wais  not  within  the  power 
of  the  Court,  having  been  reduced  into  possession  by  the 
husband)  and  that  the  defendants  were  trustees  for  him,  and 
not  for  her.  On  the  other  side,  the  counsel  said,  that  the 
defendant,  Coimer,  had  most  undesignedly  given  the  Court 
jurisdiction,  by  the  contrivance  of  vesting  the  entire  of 
his  property  in  trustees,  for  that  he  had  blended  ber  portion 
with  the  rest  of  his  estate,  and  made  them  trustees  for  the-  ^ 

plaintiff,  for  the  uses  under  the  articles,  which  brought  the 
case  within  the  principle  of  Oxtndeny*  Oxendenj^'mber^ 

tSV«nJu493. 
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the  wife's  money  had  been  reiled  in  trottees,  in  tnist  for 
<be  husband  for  life,  and  the  Coort  thought  it  reasonable 
*  *  that  the  wife  should  have  a  maintenance  out  of  what  had 
been  once  her  own  estate.  The  Lord  Chancellor  King 
said  he  would  not  inquire  who  was  in  fatUt  in  this  case  ; 
that  it  was  plain  that  the  husband  had  voluntarily  left  fa^r, 
and  went  away  without  her  knowledge,  and  that  she  waa 
d)ut  out  of  her  own  bouse,  so  that  she  was  turned  out  to 
the  wide  world ;  and  that  it  pfainly  appeared  by  the  deeds, 
that  he  designed  to  serve  her  so,  and  to  prevent  her  from 
any  maintenance  out  of  his  estate.  His  Lordship  also  said, 
that  a  wife  is  to  be  maintained  according  le  the  circum* 
stances  of  her  husband ;  and  as  the  husband  here  has  vested 
the  property  of  all  bis  estate  in  trustees,'the  plaintiff  has 
no  remedy  but  in  this  court ;  wherefore,  it  appearing  to 
the  Court,  that  here  was  a  voluntary  deseition  of  the  has* 
band,  and  that  the  deeds  were  fraudulent^  and  executed  with 
a  design  to  bar  her  of  all  maintenance,  and  the  defendaDts 
have  not  proved  any  debts,  therefore,  it  is  to  be  referred 

^  to  a  Master,  to  see  what  is  proper  to  be  allowed  ibr  (bo 

past  and  future  maintenance  of  the  -plaintiff,  regard  being 
had  to  the  portion  she  had  brought,  and  to  the  present 
circumstances  of  the  defendant,  till  be  shall  return.  NoWf 
it  is  to  be  observed  of  this  case,  that  though  the  prayer  of 
the  bill  >ras  for  a  maintenance  out  of  the  husband's  estate, 
and  that  the  decree  was  to  the  same  effect,  which  is  peca« 
liar,  yet  that  it  was  out  o(  the  husband's  estate,  vested  in 

,  trustees,  and  which,  together  with  the  wile's  fortune,  had 

,  been  vested  in  them  fraudulently,  with  a  view  to  deprive 

her  of  the  ipeans  of  support,  and  of  the  benefit  of  the  con- 
tract which  be  hid  entered  into  with  her  with  respect  to 

I  her   money*     Lord   Hardwicke   followed  the  example  of 

^  Lord  Chancellor  King,  in  Waikins  v*  Watldns.'^     In  this 

case,  tfie  bill  was  filed  against  the  husband  to  have  a  main* 
tenance  out  of  her  own  fortune,  upon  a  suggestion  of  very 

u  2  Atk.  96. 
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crbel  usage,  without  any  prorocatioii  on  her  side.  The 
plaintifp  was  a  widow,  entitled  to  a  large  fortune,  when  she. 
married  the  defendant*  Previous  to  the  marriage,  she 
trusted  him'  to  draw  up  a  bond  with  his  own  hand,  to  se-  ^ 
cure  1 700/.  for  her,  in  case  she  bhould  survive  him.  There 
WM  very  strong  evidence  that  the  plaintiff'  had  been  cruelly 
used  by  the  defendant*  The  defence  made  by  him,  by  his  ' 
answer,  was,  that  his  wife  had  behaved  in  an  mdeceitt  man* 
ner  with  another,  man,  and  that  upon  her  husband  admo- 
niahiDg  her  mildly,  she  flew  into  a  great  passion,  and  left 
the  house  ;  that  the  defendant*  went  to  her  and  entreated 
her  to  return,  and  offered  to  forget  what  had  passed  ;  and 
that  upon  her  refutti,  he  broke  open4ier  cabinet,  and  took 
oat  the  bond  for  1  lOOi.  His  Lordship  said,  that  ihe  evii 
dence  of  elopement  and  adultery  was  not  quite  fuU,  but 
that  the.  proof  of  her  being  cruelly  and  barbarously  used 
was  very  strong  and  substantial ;  that  he  should  declare  the 
bond  to  be  an  imposition  ;  and  that  the  money  ought  to 
have  been  secured  to  her,  to  be  paid  out  of  her  own  for- 
tone,  hi  case  she  survived  him  ;  that  it  should  be. referred 
to  the  Blaster  to  take  an  account  of  the  personal  esMe  of 
the  pUiniiff  before  her  marriage,  whteh  had  came  to  the 
handM  of  the  defendant  since  the  marriage,  or  to  any  other 
person,  by  his  order  and  for  his  use  ;  and  that  so  much  of 
it  as  remains  in  specie,  of  capital  and  principal  money, 
arising  out  of  such  estate  and  effects,  should  be  placed  out  in 
real  or  personal  securities,  in  the  name  of  a  trustee,  to  be 
approved  of  by  a  Master,  in  trust,  to  pay  the  interest  arising 
fliereirom  in   such  manner  as  is   hereinafter  mentioned,  « 

during  the  joint  lives  oT  plaintiff  and  defendatit ;  and  in  case 
the  defendant  shall  die  in  the  lifetime  of  the  plaintiff,  then 
to  secure  the  sum  of  1700/.,  the  principal  sum  to  the  bond, 
to  be  paid  to  the  plaintiff  within  air  months  after  the  de- 
fendant's  death.  Aiid  as  it  appears  to  the  Court  the  bus-  • 
band  has  possessed  himself  of  the  greatest  part  of  the  wife'a 
fortune,  and  is  gone  out  of  the  kingdom  without  leaving  a 
provision  or  maintenance  for  her,  I  decree  that  the  interest 
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ftfifiing  from  the  traat  money  shall  be  paid  to  h»  till  lie 
thinks  proper  to  retam   and  maiotain  baf  aa  lie  mg|i(t^ 
aad  decree  the  defendant  to  pay  costs.    It  it  to  he  remaiked 
of  this  case,  that  the  decvee  gave  the  maioteoaQce  out  of 
thejirife's  fortune  here  as  in  Oxtrkden  v.  Oxtndtv^  JAehaU 
V.  iJanverSj^  and  Williams  v*  Corf/oiD,'  Uiough  that  foctuoe 
had  not  been  Tested  in  trustees^  or  in  any  other  way  withia 
the  power  of  the  Court ;   but  the  principle  on  which  hia 
Lordship  seems  to  h&ye  acted  was  this,  that  the  money 
having  been  seized  by  the  husband  by  fraud,  when,  in  good 
faith,  it  should  have  been  placed  beyo**d  his  reach,  in^  tte 
hands  of  third  persons,   the  inAposition  ought  .to:  be  cor* 
rected  by  ordering  the  money  to  be  lodged  with  a  trastee» 
and  then  to  be  acted  on  aa  if  at  the  time  of  tfaedeciee  it 
had  been  in  the  possession  of  the  Court.      And*  even  if  no 
part  of  the  wife^s  fortune  had  remained  in  specie  and  cat 
pital,  it  seems  that  the  Court  would  have  given  her  relief 
out  of  the  husband's  estate ;.  for  hia  Lordship  aaid,  that 
tion  have    there  appeared  to  him  to  be  a  aufficient  groiu&d  for  the 
dulently  ~   Court  to  direct  an  inquiry  what  estate  the  defendant  had» 
r'um^     to  make  satisftction  for  imposing  on  the  plaintiff,  and  that 
und  not      he  would  do  as  Lord  Chancellor  King  had  done  in  Colmer 
aooeBsible.  ^^  Colmer^^  when  he  framed  his  decree,  by  way  of  analogy, 
to  the  writ  of  ns  exeat  regno^  and  impounded  the  fortune  of 
the  husband  for  the  wife's  maintenance,  till  he  should  think 
proper  to  return.     So  that  thesecases  of  Colmery^  Coinur^* 
and  Watkini  v.  Watkms^^  form  an  exception  to  the  general 
rale,  that  equity  will  enforce  a  provision  for  a  married 
woman  who  has  been  deserted  or  ill  treated,  only  cmt  of 
her  property  that  is  in  the  power  of  the  Coart ;  Car  it  ap- 
t       pears,  that  if  the  husband  have  prevented  it  firoB»  beiQg 
placed  in  the  hands  of  trustees,  when  it  on^t  to  have 
been  so  secured,  such  fraud  shall  not  present  the  ng^ 
of  the  wife  to  a  provision  out  of  the  husband's  estate. 


This  equi- 
ty served 
out  of  has- 
Band's  es- 
tate, if 
wife's  por- 
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at  least  to  the  extent  of  her  fortune,  if  he  desert  or  ill  treat 
her. 

It  seems,  however,  that  a  married  woman,  who  has  anj  This  equi- 

other  sufficient  means  of  support,  would  not  be  entitled  t6  ^^^^^f^" 

this    equitable    relief;    as    the  Vice  Chancellor    held^.in  wiftwho 

^iguilar  v.  Aiguilar^  that  this  principle  does  not   apply  p^|t™' 

where  the  wife  had  secured  to  her  a  competent  separate  v^^^ 

mainte- 

maintenance.  nanee. 


b  6  Mad.  414. 
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CHAP,X. 

WHEN  TBB  K^UITT  OF  A  if ARBI0D  WOMAK  TO  A  8BPA&ATK 
M AINTKNANCE  ON  THE  OROUMD  OF  DESERTION  OR  ILL  USAOX 
BY  HER  HUSBAND  WILL  BE  GRANTED,  AND  IF  ftRAETEDy  Of 
WHAT  OCCASIONS  IT  WILL  BE  DISCONTINUED. 

But  though  a  husband  is  bound  to  maintaiii  bis  wife,  and 
though  equity  will  exact  the  performance  of  that  dtttj,  in 
the  manner,  and  under  the  circumstances  which  have  been 
detailed  in  the  preceding  chapter,  still  there  are  limits  to 
this  favour  of  the  Court  beyond  which  it  will  not  proceed. 
For  occasions  do  often  arise,  where,  although  the  wife  have 
received  such  treatment,  she  cannot  have  this  reliei^  or  if 
she  have  already  obtained  it,  it  will  be  discontinued  ;   and 
these  ai^e,  when,  by  her  own  misconduct,  she  shows  herself 
Wife  seek*  undeserving  of  the  protection  of  the  Court.     Thus,  if  a 
TOion  o^"  ^ik%  claiming  a  separate  inainteuance  out  of  her  own  fi»r- 
account  of  tune,  on  the  ground  that  her  husband  has  deserted  or  ill 
^x^^^      used  her,  be  proved  guilty  of  elopement  or  adultery, ^e 
herhus-      Court  Will  consider  such  conduct  as  a  complete  bar  to  the 
be  re'fiued,  relief  she  seeks,  and  will  dismiss  her  bill.     In  Watkins  r» 
^rf^      JFii/itw,*  Lord  Hardwicke  laid  it  down,  that  the  Court 
guilty  of     would  not  allow  an}  thing  for  maintenance  to  the  wife  upon 
OT^Stt?**  full  proof  of  elopement  and  adultery.     But,  it  must  be  ob- 
teiy.  served,  that  where  a  bill  has  been  filed  by  her  for  a  maiiH 

aduUerv  ^^i^ance  OD  the  ground  of  cruelty  or  desertion,  the  hasband 
miut  be  will  not  be  allowed  to  read  any  deposition  to  proi^e  her 
rae^'tiie  S^^^^J  o^  Criminal  conversation,  unless  it  has  been  expressly 

ft  S  Atk.  96. 
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charged  and  put  in  issue  by  the  answer,  and  made  part  of  pleading, 
his  defence  and  excuse  for  his  ill  treatment  of  her.    And  pro^of  it 
so  Lord  Hardwicke  held  in  the  same  case.     A  similar  rul^  camiotbe 
was  laid  down  with  respect  to  the  proof  of  the  wife's  adultery  b^SIhlw. 
in  the  case  of  Lady  Donerat/e  y.  Lord  Doneraile.^    There  *»"»^*«an 
the  bill  was  filed  by  the  wife  against  her  husband  for  a  tbedTar^ 
separate  maintenance,  (it  does  not  appear  upon  what  ground,  ^ent!  and' 
whether  of  desertion  or  cruelty,)  and  the  defendant  insisted  to^« 
by  his  answer,  in  bar  of  the  equity  claimed  by  the  bill,  that  Jov^ion"! 
she  did  not  behave  with  that  duty  and  affection  as  became 
A  virtuous  woman,  much  less  the  defendant's  wife,  and   in 
order  ib  support  this  suggestion,  he  entered  into  proof' of 
particular  acts  of  adultery.     These  depositions  were  allowed 
to  be  read  in  the  Court  of  Chancery  of  Ireland  ;  but  on  an 
appeal    to  the    English  House  of  Lords,  they  were    not 
admitted.     This  case  proves  also  that  adultery,   if  put  in 
issue  and  proved,  would  be  a  bar  to  a  separate  mainte- 
nance  to  a  wife,  who  sought  that  relief  against  herhusband^s 
uokindness. 

But  though  the  adultery  of  the  wife  would  be  an  insur-  Ifhuaband 
mountable  impediment  to  her  obtaining  a  provision  under  *^?^™"  *"" 
such  circumstances,  yet  if  the  husband  should  file  a   bill,  7^^hh 
while  she  IS  living  in  that  state,  for  her  unsettled  property,  ^^J^^ 
which  is  vested  in  trustees,  the  Court  will  not  let  him  have  ^ laying  in 
itj  at  the  same  time  that,  if  she  should  apply  for  any  share  wISK' 
of  itj  It  would  be  refused  to  her  also  on  account  of  her  mis-  ^««®^  = 
conduct.     Ball  v.  Mantgamer^  is  a  remarkable  instance  of  li^^^ 
this  neutrality  of  the  Court  between  husband  and  wife  with  P~v'«<« 
respect  to  her  money.     In  this  case,  previous  to  the  mar-  acco'!^!^" 

dividends  of  which  she  was  entitled  until  she  should  arrive  itai«>wiU 
at  the  age  of  twenty-one,  when  the  principal  was  to  be  '"  ''^*^- 
transferred  absolutely  to  her,)  was  vested  in  trustees,  in  trust, 
that  the  husband  should  receive  the  interest  and  dividends 
after  the  death  of  his  wife,  if  he  should  survive  her,  during 
bi«  life,  and  if  thert  should  be  no  issue,  with  power  to  her 

79 


570  VfBEf^  EQUITY  OF  A  MARRIED  WOMAN  TO  A  SEPARATE 

to  appoint  as  she  should  think  fit,  and  in  default  of  app<HQt- 
ment,  to  her  next  of  kin,  according  to  the  statute  of  diatri- 
butions.     The  interest  and  dividends  during  the  joint  lives 
of  hijsband  and  wife  were  not  disposed  of  b^  the  settlement. 
When  she  came  of  age  after  her  marriage,   she  appointed 
the  whole  sum  to  her  husband,  in  case  there  should  be  no 
issue.     In  some  years  afterwards  she  eloped  from  him,  and 
from  the  time  of  the  separation  had  lived  in  adultery.     The 
bill    was  filed  by  the   husband    against  his  wife  and  her 
trustees,  praying  to  have  the  dividends  during  the  joint  lives 
of  himself  and  of  his  wife,  and  to  have  the  fund  secured  on 
account  of  his  contingent  interest,  viz.  in  the  event  of  there 
being  no  issue  of  the  marriage.     There  was  an  attempt  on 
both  sides  to  alter  the  settlement  by  parol   evidence,   the 
husband  alleging  that  the  intent  was  that  he  should    have 
the   interest  and    dividends    during  his  life;  and,  on  the 
other  hand,  the  wife  and  her  trustees  claiming  them  for  her 
separate  use.     However,  the  Court  would   not  suffer  any 
evidence  to  be  given  of  the  intention  of  the  parties  as  to  the 
settlement.     The  wife,  by  her  answer,  swore,  that  she  had 
been  cruelly  treated  by  the  plaintiff,  and  that  his  personal 
violence  had  forced   her  to  leave  his  house,   from  which 
time  he  had  never  offered  her  any  maintenance ;  that  she 
was  quite  destitute  of  the  means   of  support;  and  that  she 
hoped,  that  as  she  had  been  compelled  by  his  cruelty  to 
separate  from  him,  and  not  in  consequence  of  any  crime  of 
her  own,  the  Court  would  not  interfere  to  put  him  into  the 
possession  of  her  property.     However,  Lord  Loughborough 
considered  the  interest  and  dividends  during  the  joint  lives 
of  husband  and  wife  as  a  sum  of  money  belonging  to  her, 
and  not  specifically  given  to  her  husband,  which,  of  coarse, 
he  must  come  into  equity  for,  and  which   must  be  subject 
to  the  usual  equity ;  but  that  the  wife  had  in  the   present 
instance  forfeited  that  assistance  of  the  Court  by  her  delta*, 
quency,  and  that  the  husband  could  not  have   this   money, 
it  having  been   intended   for  their  mutual  support.    His 
Lordship   therefore  ordered  the  future    dividends   to  be 
brought  into  Court,  first  paying  the  plaintiff  the  costs  he  bad 
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been  put  to  by  a  %uit,-  whicb  his  wife  had  instituted  against 
him  in  the  ecclesiastical  court,  saying,  that  the  delinquency 
of  the  woman  is  a  reason  for  not  giving  the  dividends  to 
her,  and  that  he  could  not  give  the  whole  to  him  on  account 
4>r  her  interest,  and  that  the  situation  of  the  case  would 
probably  produce  some  agreement  for  her  future  support. 
His  Lordship  also  stated,  that  the  ground  of  jurisdiction,  on 
which  the  Court  would  not  permit  the  entire  of  the  dividends 
to  be  taken  by  the  husband,  was,  because  the  fund  is 
intended  for  the  mutual  maintenance  of  both,  if  they  live  . 
together,  and  therefore,  if  the  whole  were  given  to  either  of 
them,  it  would  defeat  the  intent  ;  that  to  give  her  the 
dividends,  while  she  Hved  in  adultery,  wouiti  be  to  enable 
her  to  contmiie  in  that  state.  •  In  Carr  v.  Eastabrooke^  ^ 
the  Lord  Chancellor,  Lord  Loughborough,  adopted  the 
same  hne  of  conduct  with  respect  to  a  sum  of  350/*  belong- 
ing to  a  wife,  who  had  separated  from  her  husband,  and 
lived  in  adulteryl  She  had  been  divorced  a  mensd  et  thoro^ 
for  adultery,  and  now  petitioned  that  this  sum  should  be 
settled  to  her  separate  use.  The  husband  at  the  same 
time  petitioned,  that  it  should  be  paid  to  him,  without  obli- 
ging him  to  make  a  provision  for  her.  It  appeared  that  she 
had  continued  to  live  with  the  person  with  whom  she  had 
eloped,  till  his  death  ;  and  it  was  alleged,  that  since  that 
time  she  had  been  supported  by  his  mother,  and  that  she 
bad  DO  other  provision.  His  Lordship  said,  he  could  make 
no  order  upon  either  petition  ;  that  he  could  not  settle  this 
sum  to  the  separate  use  of  the  wife,  and  must  leave  it  where 
it  was.  In  like  manner,  if  a  sum  of  money  should  accrue 
to  the  wife  during  the  separation  caused  by  her  adultery, 
the  husband  not  having  been  a  purchaser  of  it,  the  applica- 
tion of  either  of  them  for  any  part  of  it  would  be  rejected. 
And  the  principle  on  which  the  husband  would  be  refused, 
Lord  Loughborough  states  to  be  this  ;*  that  if  it  happens 
from  the  situation  of  the  parties,  that  they  cannot  enjoy  in 
common  that  whicb  should  maintain  both,  it  would  be  very 
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hard  that  the  party  from  whom  it  moves  sboald  loset  and 

the  other  should  gain  the  whole  henefit. 
If  provi-  ^^^  '^  ^'^^  ^''^  h^ve  had  a  separate  provision  decreed  to 

sion  be  her  on  account  of  the  cruelty  or  desertion  of  her  husband, 
wife  by  the  it  would  seem  that  such  allowance  would  be  discontiiiued 
Court  on     i^y  ^^^  Court,  if  the  husband  offers  to  cohabit  with  her.  and 

account  of     '  '  ^  i 

[  husband's    Undertakes  to  treat  her  kindly  for  the  future,     in  the  case 

^ibidL  of  f^^^  V-  ^««<^/  Lord  Hardwicke  said,  that  there  wck 
continued  instances  where,  notwithstanding  an  absolute  decree  for  a 
dertakmg'  Separate  maiutena^nce,  yet,  upon  the  circumstance  of  ibe 
^^^.^^.     husband's  consenting  to  cohabit  with  bis  wife,  and  promb- 

herkmdly.    .  ii.,.,--,  ■  r«^ 

ingto  use  her  kindly,  the  Court  have  refused  to  continue  a 
separate  maintenance.  This  observation  haviQg  been  made 
by  bis  l^ordship  in  a  case  where  there  was  an  agreement 
for  a  separate  maintenances  may  be  said  to  have  been  con- 
fined to  cases  of  that  description  ;  but  surely  if  the  Coait 
.would,  after  a  decree  for  a  separate  maintenance  on  the 
ground  of  an  agreement,  discontinue  that  allowance  upon 
the  offer  of  the  husband  to  cohabit  in  future  with  bis  wife, 
and  to  troat  her  well,  it  would  a  fortiori  discontinue  it, 
where  the  only  cause  of  granting  it,  namely,  desertion  oi  ill 
^  usage,  had  been  removed.     Indeed,  in  general,  the  decree 

is,  that  the  allowance  shall  be  paid  to  the  wife,  until  the 
husband  returns  to  his  duty,  and  conducts  himself  towards 
his  wife  as  he  ought,  which  goes  a  great  way  to  prove  that 
it  would  be  withheld  from  the  wife  if  she  refused  to  return 
to  him  upon  his  offer  to  cohabit  with  her*  And  the  Court 
acted  on  this  very  principle  in  Bullock  v.  Menzitsj^  where 
Mrs.  Hall,  who  was  declared  to  be  entitled  to  a  life  interest 
in  a  large  sum  of  money,  in  this  cause,  petitioned  the  Couit 
that  a  maintenance  should  be  allowed  to  her  out  of  it,  on 
the  ground  that  her  husband,  who  was  a  captain  in  tbe 
38tb  regiment,  was  then  with  his  regiment  in  the  West 
Indies,  and  had  been  there  for  upwards  of  a  year ;  and 
300/.  ptr  annum  was  ordered  to  be  paid  to  her  half  yearly* 
On  the  return  of  the  husband  to  England,  he  petitioned  the 
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Court  that  the  ^OOl.per  annum  might  be  paid  to  bim*  and  If  pro?i- 
his  wife  jointly,  a^he  was  willing  to  reside  with  her^  wbicb  made  for 

she  declined  to  do*     Mrs.  Hall  refused  to  consent  to  the  ^^o*^- 

cAUM   oer 

prayer  of  that  petition,  and,  therefore,  the  order  that  had  hoaband 
been  obtained  b>  her  was  discharged.     So,  it  would  seeu^  ^^^^ 
that  if  a  married  woman,  having  a  maintenance  allowed  tp  country,  it 
her  on  account  of  the  absence  or  unkindnesa  of  her  hi4a-  ^ntinaed 
band,  should  live  in  a  state  of  adultery  after  the  separatioi^  ^°  his  ra- 
the Court  would,  on  proof  of  the  fact,  withdraw  tbeprovi-  ofiertooo- 
aion  that  had  been  granted.     There  is  certainly  no  authority  ^^^  ^^ 
to  this  effect ;  but  there  can  scarcely  be  a  doubt,  that  the 
Court  would,  ou  such  an  occasion,  adopt  this  line  of  con-   ' 
duct.     It  would  be  only  acting  upon  its  own  principle  j  for 
if  a  separate  provision  would  be  refused  to  a  wife  complain- 
ing of  her  husband's  cruelty,  because  she  herself  has  been 
guilty  of  adultery,  why  should  not  that  favour  be  withdrawn 
from  her  after  she  has  obtained  it,  if  she  commits  the  same 
offence?     Would  not  the  same  conduct  which  would  dis- 
qualify her  from  obtaining  relief  in   the   one   case,  show 
her  to  be  unworthy  of  the  continuance  of  it  in  the  other 
case? 

But  although  a  married  woman  be  entitled  to  a  separate  if  the  wife 
allowance  out  of  her  own  fortune,  where  her  husband  will  "^^  ^ 
not  cohabit  with  her,  yet,  if  the  duties  of  bis  profession  nyherhim- 
should  necessarily  lead  him  to  distant  countries,  to  which  iSl!!!!^2r 

v  raif[Dcoiiii<» 

she  is  unwilling  to  accompany  him,  he  being  ready  to  re-  tne0,ahe 
ceive  her,  and  to  live  with  her,  and  no  charge  of  cruelty  or  ][noired  a 

unkindnet^s  being  made  out  against  him,  the  Court  will  re-  P'^^"^^^ 
.  on  ftoootuit 

fuse  to  order  any  provision  for  her,  however  correctly  she  oflut  «b- 

may  have  conducted  herself  in  other  respects.  And  the  same  '^^' 

case  of  Bullock  v.  Mtnzits^  establishes  this  proposition ; 

for,  in  that  case,  after  the  allowance  to  Mrs.  Hall  had  been 

discontinued,  on  the  ground  that  her  husband  was  willing  to 

live  with  her,  she  again  petitioned  the  Court  for  an  order 

that  the  same  annuity  should  be  paid  to  her ;  stating,  that 

since  it  had  been  discontinued,  she  had  lived  at  the  expense 

h  4Ves.798. 
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of  her  friends ;  that  her  hui^band  had  no  property  to  rap* 
port  her,  except  his  pay ;  that  he  had  since  exchanged  into 
another  regiment,  and  was  then  on  his  passage  to  the  East 
Indies,  and  that  he  had  not  made  any  arrangement  or  provi- 
sion for  her  maintenance.     But  the  petition  was  dismiMed, 
his  Lordship  saying,  *^  Here  is  an  officer  going  from  place 
to  place  in  the  course  of  his  duty,  and  he  is  wilhng  to  re- 
ceive her.     I  cannot,  because  a  woman  does  not  choose  to 
Uve  with  her  husband,  decree  a  separation  between  husband 
and  wife,  and  give  her  a  separate  alimony.     It  is  his  pro- 
perty in  her  right.     Her  marriage  with  him  might  have 
been  prudent  or  not ;  but  she  is  his  wife,  and  he  is  willing  to 
fluf^rt  her  and  hioiself  oat  of  this  fund." 
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CHAP.  XI. 

or  THE  EQUITY  OF  MARRIED  WOMEN  TO  A  SETTLEMENT 
OF  THEIR  OWN  PROPERTY,  WHERE,  HAVING  BEEN  WARDS 
OF  THE  COURT  OF  CHANCERY,  THEY  HAVE  BEEN  CLAN- 
DESTINELY   MARRIED. 

The  provision  which  the  Court  of  Chancery  insists  on  for 
its  female  wards,    who  have  been   clandestinely  nnarried, 
forms  an  essential  part  of  an  essay,  one  of  the  objects  of 
which  is  to  point  out  the  various  equities  which  attach 
upon  the  property  of  married  women,  and  to  illustrate  the 
care  and  interest  which  that  jurisdiction  takes  in  their  con« 
corns.      The  superintendence  of  infants  of  either  sex,  and 
of  their  fortunes,  belongs  to  this  Court,  as  a  branch  of  its 
authority  ;^  and,  if  they  have  been  made  wards  of  the  Court, 
both  their  persons  and  their  property  will  be  protected  so 
long  as  their  infancy  continues  ;  and  in  the  execution  of  this  Marriago 
important  trust,  it  seems  to  be,  in  most  instances,  the  set-  ^^^^ 
tied  practice,  whenever  a  female  ward  has  been  married  orchan^ 
without  the  consent  of  the  Court,  to  commit  the  husband  ^^mpt 
t  for  a  contempt,  and  to  persevere  in  the  imprisonment  until  f^^^^J* 
he  makes  a  sufficient  settlement  upon  her.      But  the  settle-  will  be 
ment  which  is  deemed  sufficient  for  the  protection  of  a  wife  ^^"^e*^ 
in  ordinary  cases,  will  not  clear  this  contempt;   for  the  makewu 
Court,  resenting  the  insult  put  upon  its  authority  by  the  *^**™°^ 
surreptitious  marriage  of  a  female  infant,  whose  property 
and  person  her  minority  had  placed  under  its  guardianship, 
will  impose,  as  a  punishment  on  the  offending  husband, 
terms  much  more  unfavourable  to  him  than  would  be  re- 
quired of  him  to  satisfy  the  claim  of  an  adult  wife  for  her 
equity.     And  the  severity  of  these  terms  will  be  governed  by  puiiih- 
the  circumstances  under  which  the  contempt  shall  have  "■^'^^^^ 

a  2  Fonb.  223. 
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offomale  been  incurred,  as  by  the  conduct  of  the  husband  in  the 
bep^por-  transaction,  or  by  the  greater  or  lesser  inequality  between 
tioiied  to  him  ^QJ  bis  i^ife  in  age,  or  rank,  or  fortune  ;  but  under  the 
■taiioM.  most  favorable  circumstances,  the  Court  will  inflict  punish- 
ment. The  jurisdiction  in  matters  of  this  nature  is  exer- 
Tlw  Court  cised  by  way  of  punishment*^  Indeed  the  Court  would  be 
^^^    without  the  means  of  enforcing  a  settlement,  if  it  could  oot 


enforcinga  treat  such  a  marriage  as  a  contempt  ;    for,  where  a  man 
inBocba     marries  an  adult,  or  even  an  infant,  if  with  consent,  whose 
<*■«'«*-     property  is  within  the  reach  of  the  Court,  there  is  no  juris- 
puoiih-       diction  to  force  him  to  make  a  settlement  upon  her;  and  the 
buiband      ^^'^  measure  which  the  Court  can  resort  to  for  this  pur- 
pose, IS  to  withhold  its  aid  to  the  husband  to  reduce  that 
property  into  his  possession,  unless  he  complies  with  the 
^  usual  terms,  by  making  a  provision  for  his  wife  ;    and  not- 
ivithstanding  his  obstinate  refusal  to  make  any  such  csettle- 
ment,  still  he  is  entitled  to,  and  is  not  prevented  from  re- 
ceiving the  interest  of  her  money,  and  the  rents  and  pro- 
Marriage    fits  of  her  estate,  during  their  joint  lives  ;    and  this  is  the 
^£&t!not   ^^'7  measure  which  the  Court  can  adopt  when  the  minor, 
a  ward,  is    married  without  consent,  is  not  a  ward  of  the  Court.    For  it 
tempt         IS  ^o^  ^  contempt  of  the  Court,  to  marry  an  infant  without 
consent,  unless  she  has' been  placed  under  its  protection :  ^ 
so  that  the  jurisdiction  of  the  Court  in  cases  of  clandestine 
marriages,  to  withhold  from  the  husband  the  principal  and 
interest  of  the  wife^s  fortune,  and  the  rents  and  profits  o£ 
her  real  estate,  until  its  termt>  are  complied  with,  arise  from 
the  power  it  has  of  inflicting  punit^hment  for  the  contempt. 
The  Court  cannot  itself  make  the  settlement  of  the  wife's 
fortune  without  the  husband's  consent  ;    but  if  he  do  not 
consent,  it  can  continue  his  imprisonment  until  the  usual 
terms  are  complied  with.      The  settlement  which  satisfies 
the  Court  in  cases  of  this  kind,  generally  deprives  the  hus- 
band of  all  the  rights  which  the  law  would  give  him  over 
the  property  of  his  wife,  and  transfers  them  to  her  during 

b  Smith  y.  Smith,  3  Atk.  304. 

o  Goodall  V.  Harris,  S  P.  Wms.  660. 
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her  life,  and  afterwards  to  her  children ;  and  eyeo  if  she 
wsff^  wiUiDg  to  waire  this  equity,  and  consent  to  bis  re- 
ceiving her  income  during  his  life,  the  Court  frill  not  per- 
mit it.«» 

Although  it  is  not  a  contempt  of  Court  to  marrj  an  in-  ^^"y  ^^ 
fant  without  consent,  unless  she  has  been  placed  under  its  female  ia- 
proteetion,*^  yet,  the  mere  filing  of  a  bill  relative  to  the  in-  ^^^  -  ^^ 
fant  or  her  estate,  constitutes  her  a  ward  of  the  Court,^  and  a  ward. 
whether  the  father  be  living  or  dead,  and  though  there  be  a 
teatamentary  guardian,  such  suit  once  instituted  gives  the 
Court  jurisdiction  to  protect  her  against  even  heir  iather,  or 
against  such  guardian ;  and  the  want  of  notice  of  the  fact, 
that  the  lady  married  without  consent  was  a  ward  of  the 
Court,  has  been  said  to  be  no  excuse  to  the  person  marry- 
ing her ;  he  will  be  considered  equally  guilty  of  a  contempt, 
as  if  he  had  actual  knowledge  of  it.s      However,  though  DiatiDc- 
the  husband  be  liable  to  censure,  whether  he  has  notice  or  ^<»^^^be 

'  made  b«- 

DOt,  yet  it  seems  that  a  distinction  will  be  made  between  tween  the 
those  who  have  contrived  the  clandestine  marriage,  know-  ^the'mar- 
ing  that  the  infant  is  a  ward  of  the  Court,  and  those  who  "K^i. 
have  only  assisted  at  the  ceremony,  not  having  such  notice,  of  Uie  in- 
For  Lord  Hardwicke  said,  in  the  case  of  More  v.  More^^  that  ^^  *?^ 

a  wardf 

all  persons  concerned  in  the  original  contrivance  o(  the  mar-  and  Uioee 
riage,  and  being  apprized  of  the  circumstance  of  the  in-  ^H^^^ 
fimt^s  being  a  ward  of  the  Court,  will  make  themselves  lia-  nmony 
hie  to  its  censure ;  but  that  persons  not  so  concerned,  al-  ggch 
tiiough  assisting  at  the  marriage,  will  not  be  visited  with  |^^^' 
punishment ;  and,  accordingly,  in  the  above  case,  the  cler- 
gyman who  perfovmed  the  ceremony  was  declared  by  his 
Loffdship  not  to  beguiUy  of  the  contempt,  he  not  appearing 
to  he  implicated  in  the  design  of  doii^  the  wrongful  aet^ 
aWboagfa  he  iiad  married  them  in  a  way  contrary  to  some 
of  the  ecdesiastieal  canons. 

d  Stm^kptolfrT. a^pnont,  3  Vat.         g Lm«v. Dwam,MfMlBr,f«0. 
89.  HeiberA  caae,  3  P.  Wms.  116. 

e  Ooodall  v.  Hanis,  2  P.  Wms.        Nicholaon  ▼.  Squire,  16  Vea.S89. 
56a  ha  Atk.  158. 

f  Bptler  v»  FreowD,  Amb.  3(13. 
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It  18  not  the  intention  to  consider  the  corporal  punish- 
ment to  be  inflicted  on  offenders  of  this  descriptioD  ;  tbe 
object  of  the  present  inquiry  is  only  the  nature  of  the  pro* 
vision  which  the  right  to  inflict  that  punishment  enables  the 
comempt    Court  of  Chancery  to  seeure  for  its  female  wards.    And,  in 
can  be        cases  of  this  kind,  it  will  appear  to  be  the  common  course 
18  refeired  of  the  Court,  to  refer  it  to  the  Master,  to  see  that  a  proper 
M^^         settlement  shall  be   made,  before    the   contempt   can  be 
■ee  that  a  cleared,^  and  that  the  nature  of  the  settlement  will  depend 
Sammt"^  upon  the  circumstances  of  the  case  in  which  the  reference 
made.         is  made.     Green  v.  PritzM    is  the  6rst  case  where  ^nj 
mention  is  made  of  a  settlement  having  been  secured  for 
the  minor*     It  was  there  referred  to  the  Master  to  receive 
proposals  from  the  husband ;  but  it  does  not  appear  that 
any  extraordinary  severity  was  exercised  towards  the  hus- 
band in  the  terms  of  the  settlement.     However,  io  Sievens 
V.  Satag^j^  much  more  strictness  was  observed  towards  him 
in  that  respect;  for  the  iiusband  was  committed  for  having 
married  a  ward  of  the  Court,  although  it  appeared  that  he 
had  paid  his  addresses  to  her  during  the  lifetime  of  her 
father,  and  had  been  encouraged  by  the  whole  family,  and 
although  the  mother  said  by  her  counsel,  that  had  her  con- 
sent been  asked,  she  would  have  given  it ;  nor  was  he  dis- 
charged until  a  settlement  was  made  upon  the  wife  of  half 
her  own  fortune  to  her  sole  and  separate  use,  and  after  her 
death,  upon  her  children,  and  of  the  other  half  on  the  hus- 
band for  life,  then  to  the  wife  for  life,  and  then  to  the 
children,  according  to   the  appointment  of  the  survivor. 
It  does  not  appear  that  any  particular  severity  was  prac- 
tised towards  the  delinquent  husbands  in  either  of  these 
cases*      In  the  latter  of  them,  however.  Lord  Thurlow 
went  further  than  the  Court  showed  any  disposition  to  go 
in  the  former,'  for  he  insisted  on  the  half  of  the  wife's  for- 
tune for  the  children  of  the  marriage,  on  the  death  of  the 
wife ;  and  though  ultimately  that  half  was  settled  to  the  se- 

i  1  Ves.  jaa.  154.  k  1  Voi.  jim.  154. 

j  Amb.  603.  1  Green  v.  Pritzler,  Anb.  60f . 
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paratte  use  of  the  wife,  yet  that  arose  from  the  arrangemeDt 

of  the  parties  themselves,  and  not  from  any  intimation  of 

the  Coiift«     However,  in  most  of  the  subsequent  cases  of 

clandestine  marriages,  it  will  be  found  that  considerable 

power  was  given  to  the  wives,  by  settlement  to  their  separate 

use  of  part,  and  sometimes -of  the  entire  of  their  fortune,  as 

A  punishment  for  the  husband's  contempt.     In  Slackpooh  Although 

.  v.  Btavmant^^  a  separate  provision  was  ordered  for  the  wife ;  ^^'^^^^^^ 

and  although  she  was  willing  to  consent  to  her  husband^s  herhus- 

receiving  her  income,  yet  Lord  Thurlow  would  not  allow  .hoiildw- 

it.     Mrs.  Stackpoole's  fortune  was  a  rent-charge  of  3000/.  ceivehw 

ptr  annum^  and  the  counsel  objected  that  this  was  not  a  the  Court 

case  for  a  settlement  :  that  the  husband  was  entitled  to  the  would  not 

allow  It. 
income  of  his  wife's  fortune  ;  and  that  if  she  consented,  he 

should  have  the  entire.      To  which  his  Lordship  replied,  separate 

*'  He  cannot  get  it  without  the  aid  of  equity,  and  I  must  P"*^j^ 

take  care  that  she  shall  have  a  separate  provision,  upon  a  thewiie, 

marriage  that  is  a  contempt  of  the  Court.      I  have  been  ^P®^^ 

®  *  dandef- 

always  very  anxiqus,  upon  a  runaway  marriage,  to  secure  a  tine  mar- 
separate  provision  for  the  wife.      He  must  not,  therefore,  ^^}^ 
now  say,  that  upon  her  coming  into  Court  and  consenting,  she  ccm- 
he  shall  take  the  whole.      If  he  refuses,  1  will  send  him  ^hoi- 
back  to  the  Fleet,  and  then  talk  to  him  upon  it.''    So  that  ^^^' 
it  seems  that  both  husband  ^nd  wife,  who  have  l>een  mar-  entire. 
ried  clandestinely,  are  excluded  from  the  common  equity 
of  the  Court  relative  to  her  fortune,  for  be  will  not  be  suf- 
fered to  take  the  income  of  fi,''  to  which  in  ordinary  cases 
he  is  held  to  be  entitled,"*  though  he  should  refuse  to  make 
a  settlement  upon  her,  and  she  will  not  be  allowed  to  waive 
her  equity  to  a  provision  in  his  favour.^      In  Beresford's 
case,i  the  entire  of  the  wife's  fortune  was  settled  upon  her 
for  her  separate  use  for  her  life,  with  a  power  to  dispose  of 
the  interest  as  she  should  think  proper,  with  various  other 
limitations.      But  Lord  Alvanley  was  not  satisfied  with  ma- 
in 3  Vet.  89.  p  Stackpoole  ▼.  Beaumont,  3  Ves. 
n  like  v.  Beresfbrd,  3  Vee.  511.    89. 
Macauly  y.  PhitiiM, 4  Vee. 20.              q  3yes.506. 

o  Sleech  v.  Tboiington,  3  Vet. 
wn.  502. 
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king  the  hasband  ftttogetlier  dependent  on  bit  wife,  as  be 
would  give  her  even  the  power  of  making  a  settlement  apoD 
Power  .  a  future  husband  ;  for  in^  fVineh  t*  Jameg'  his  Honour  ob- 
S^cUn.  j^^^^  ^o  ^^^  settlement  approved  of  bj  tbe  Master,  became 
destinoly  it  did  not  give  the  wife  #  power  of  settling  any  tbiog  opoo 
to  make  a-  &  Aitufe  husband ;  and  said,  that  where  a  young  woman  was 

•ettiement  y^Q  awav  with,  he  Would  never  consent  to  tie  her  up  to 

on  a  fa-  •'  «       i. 

t6re  hus-    thJat  marriage,  and  prevent  her  from  ever  marrying  again. 

^^"^'         And  in  fVtils  v.  Price,'  .tbe  husband  having  no  proper^  of 
his  own^  it  was  ordered  that  ber  money  should  be  settled, 
tiot  only  on  the  children  of  that  marriage,  but  of  any  future 
marriage  by  her,  with  a  power  to  her  to  settle  upon  sucfa 
afier-taken  husband,  in  case  he  should  survive  ber,  any  pro- 
portion of  the  dividendlB,  not  exceeding  a  moiety,  for  his 
life. 
Husband        ^^  ^^^  above-mentioned  case  of  (finch  r.  James  j^  it  seems 
diachaiged  to  havebeen  settled  as  a  rule  of  practice  for  like  cases,  that 
tod7,on      the  husband  should  be  discharged  out  of  custody,  he  under- 
underta-     taking,  by  hts  counsel,  to  execute  the  settlement  that  had 
xnakethe    been  directed  ;  for  Lord  Alvanley  observed,  upon  an  appli- 
directed"^  cation  having  been  made  to  liim  to  tbat  effect,  that  be 
understood   that  the    Lord  Chancellor   had  acted   so  in 
Statkpoole^s  case,"  and  he  accordingly  ordered  him  to  be 
discharged  on  such  undertaking.     But,  it  must  be  remem- 
bered, that  Mr.  Stackpoole  was  discharged  from  custody 
expressly  because  he  was  in  the  army,  as  Mr.  Phillips  (wfao 
was  a  lieutenant  of  dragoons)  had  been  discbarged  m  (rreen 
V,  PritzltTy''  lest  h6  should  iose  hk  commission.     So  that 
this  rule 'would  seem  to  have  been  intended  originally  in 
favour  of  officers  in  the  army,  whose  commtssioos  might 
hfVe  been  forfeited  by  their  detention  in  custody. 
If  any  But  the  husband  will  not  in  all  cases  be  dischaiged,  upon 

Uungcri-  ihs  undertaking  to  execute  the  settlement  $  for  if  there  be 
the  mode  any  thing  criminal  in  tbe  mode  of  obtaining  the  yoon|;  hdy, 
TniM^"'   ^^^  Court  will  detain  him  in  custody  until  he  has  been 

r  4  Ves.  386.  a  3  Vee.  88. 

8  6  Ves.  388.  ▼  Aiab*  ^(ft« 

t  4  Vo».  386. 
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proMCated.  And  io>  iris  Lordfbip  acted  id  PriesUyr.  waid^hiu' 
Lam6,^  where  it  appeared  thel  Aone  Lamb,  being  a  wani  ^tjS- 
of  the  Court,  and  being  entitled  to  a  sum  of  between  9000/.  <^u|«d 
and  3000^.  irat  married  bj  Tinnotbj  Priestlj,  ttie  brother  UsbMi 
of  tbe  mistress  of  the  school,  where  she  had  been  placed  ^^I 
for  her  education,  and  that  the  marriage  was  had  without 
a  due  publication  of  banns*  It  appearing  to~his  Lordship 
to  be  a  very  base  aod  wicked  transaction,  he  said,  that 
treating  it  merely  as  a  contempt  wooid  not  satisfy  the  ends 
of  justice,  and  that  he  would  direct  the  proceedings  to  be 
laid  before  the  attorney-general,  to  sift  the  transaction,  and 
to  see  whether  any  of  the  parties  could  be  convicted  of  a 
conspiracy  at  common  law.  As  to  the  fortune,  his  Lord- 
ship added,  that  It  should  be  referred  to  the  Master  to 
receire  a  proposal,  and  ppon  the  circumstances,  he  was 
persuaded  that  the  Master  would,  take  care  that  neither 
Priestly,  nor  any 'one  belonging  to  him,  should  erer  touch 
a  shilling  of  that  property  real  or  personal.  And  when 
Priestly  afterwards  presented  a  petition  to  be  discharged 
out  of  custody,  on  executing  a  conveyance  according  to  a 
proposal  approved  by  the  Master,  his  LcMxbhip  would  not 
make  the  order,  observing  that  what  remained  was  with 
the  attorney-general ;  and  his  Lordship  also  expressed  hk 
opinion,  that,  exclusive  of  the  contempt,  contriving  a  mar- 
riage by  an  undue  publication  of  banns  was  a  conspiracy, 
for  which  he  might  and  ought  to  be  indicted*  So  in  Mdlet 
v«  Row99^^  where  James  Thomson  had  married  Blari^  Wi- 
thers, a  ward  of  the  Court,  fry  license,  to  procure  which  he 
took  the  nsml  oath,  he  was  committed  by  the  Lord  Chan- 
cellor, who  directed  that  he  should  be  prosecuted.  And, 
having  been  afterwards  indicted,  convicted,  and  pilloried, 
and  imprisoned,  he  presented  a  petition,  praying  tfiat  be 
might  be  discharged,  on  executing  a  settlement  accordisig 
to  a  proposal  approved  fay  the  Master*  His  Loidshim 
hvmii  fiivt  diluted  the  kind  of  settlement  which  be  dhouM 
eireeute,  aaid,  ^*  When  he  shall  have  executed  a  settlesnent 

w  6  Ve0.431.  X  7  Ve».  419. 
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Meording  to  these  directioDs,  and  not  till-then,  let  him  be 
dischafged."     And  bii  Lordship  refused  him  his  costs. 

And  where  a  trust  has  heen  violated,  the  Court  has  carried 
its  resentment  so  for,  -  as  not  only  to  put  the  complete  do- 
minion of  the  lady ^8  fortune  in  her  own  power,  bat  has  even 
refused  to  pay  the  debts  which  the  husband  has  contracted 
•IB  the  maintenance  of  her  und  her  children  out  of  the  accu- 
mulation. And  this  was  the  mode  adopted  in  Chassamg  ▼. 
ParsonagB.*  Chassaing  had  been  one  of  the  trustees  under 
the  will  of  John  Thomas,  who  had  bequeathed  some  pro- 
perty to  Anne  Clay,  (the  ward,)  and  he  afterwards  eloped 
with  her  from  a  boarding-school,  where  he  was  employed 
to  instruct.  They  went  to  France,  where  they  cohabited  as 
man  and  wife  ;  but  did  not  marry  until  she  attained  her  age 
of  twenty*one  years,  as  there  wpuld  have  been  a  forfeiture 
under  the  will  of  a  large  share  of  her  fortune,  if  she  married 
under  age  without  the  consent  of  the  trustees.  After  seve- 
ral refusals  by  Chassaing  to  make  any  proposal  for  a  settle- 
ment, he,  at'  length,  proposed  that  a  sufficient  part  of  the 
accumulation  of  the  trust  funds  should  be  appropriated  for 
the  payment  of  his  debts,  which  be  alleged  had  been  in- 
curred by  the  maintenance  of  h6r  and  her  children  in  a 
suitable  manner,  and  that  the  residue  should  be  settled  on 
his  wife  for  her  separate  use,  then  on  himself  for  life,  with 
a  power  to  her^  to  appoint  to  their  children,  and,  in  de- 
fault of  appointment,  then  equally  amplest  them.  His 
debts  were  stated  to  be  1 700/.,  and  the  accumulatiofi  9O00L 
Od  a  subsequent  day  his  Honour  said,  ^^  I  have  read  over 
all  the  papers,  and  it  is  impoissible  for  me  (o  entertain  a 
petition,  praying  as  this  does,  that  the  debts  of  this  man 
shall  be  paid  in  that  way,  giving  him  completely  the  fruits 
of  his  very  improper  conduct ;  and  I  cannot  by  any  means 
authorize,  in  any  degree,  such  a  proposal  as  he  hat  thought 
fit  to  make.  The  utmost  that  he  could  obtain  (and  1  doubt 
whether  I  could  go  so  far)  would  be,  that  the  settlement 
Aould  be  to  her  separate  use  for  life,  and  after  her  detfi 
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touher  cbiMren,  with  a  power  tq  her  to  give  him  a  ff^tt 
during  bis  life.  But,  as  to  paying  hit  debts^  incurred  under 
these  circumstances,  after  having  carried  her  awaj,  one  of 
his  scholars,  and  living  with  her  in  such  a  way  that  his 
marriage  with  her  would  not  hav^  been  near  so  great  an 
ofience,  the  attempt  is,  in  my  opinion^  an  insult  to  the  Court. 
At  present,  1  shall  only  rjefer  it  back  to  the  Master,  to  re- 
ceive other  proposals,  for  these  are  such  as  I  shall  by  no 
means  accede  to.''  And  yet  Lord  Eldon,  in  at  least  as  bad 
a  case,  in  that  of  Pearce  v.  Crutrhfield^*  allowed  2000/*  out 
of  the  fortune  of  the  wife,  which  was  estimated  at  I5,000/., 
to  the  husband,  to  pay  debts,  which,  he  alleged,  had  been 
contracted  for  the  wife,  although  the  husband  had  been 
tried  and  convicted  of  a  conspiracy  to  procure  the  marriage. 
But  he  released  all  right  to  the  residue  of  her  fortune, 
which  was  settled  to  her  separate  use,  and  on  her  children, 
and  ultimately  at  her  own  disposal*  And  in  MtUet  v.  Romse^ 
cited  above,  Thomson,  the  husband,  having  been  pilloried 
for  the  fraudulent  procurement  of  the  marriage,  the  only 
settlement  hrs  Lordship  would  listen  to  was,  that,  instead  of 
vesting  the  fund  in  trustees,  it  should  stand  in  the  name  of 
the  accountant  general,  where  it  would  be  always  safe,  and 
that  a  trust  should  be  declared  for  the  separate  use  of  the 
wife  for  life,  to  be  paid  to  her  from  ^^  time  to  time,"  and  not 
by  way  of  anticipation,  during  her  life ;  that,  after  her  de- 
cease, the  capital  should  go  amongst  all  her  children  by  this 
or  any  other  marriage  ;  if  she  should  die  without  any  chil« 
dren  in  the  lifetime  of  Thomson,  then  according  to  her  ap- 
pointment by  will,  and,  in  case  she  makes  no  appointment, 
to  her  mxt  of  kin. 

However,  in  Bathurat  v.  Murray ^^  Lord  Eldon  disap*  Partof  tbe 
proved  of  a  settlement  upon  the  children  of  a  subsequent  ^|^^'  P" 
marriage,  thinking  that  it  ought  not  to  go  farther  than  to  to  the  hut- 
give  the  wife  a  power  by  way  of  appointment^  to  provide  ^^i^' 
for  such  a  case.    His  Lordship  also  said,  that  he  had  a  li^witha 
strong  inclination  to  gi?e  the  husband  something  out  of  the  ^J^^eto 
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iopone,  as  ihece  cooM  not  ^  niQch  proipeci  of  happiness 

wbeie  tbe  hiMbaad  has  oothiiig,  sod  the  wife  has  the  whole 

control  oyer  the  property*     He  ought  to  hsTo  some  share 

during  the  4:0 verture^  and  she  ought  to  have  the  power  of 

increasing  that  bj  her  will.     His  Lordship  also  ordered, 

that  in  the  event  of  her  death  in  the  life  of  her  hushand, 

above  the  age  of  twenty-oae,  and  without  having  made  an 

appointment,  the  property  should  go  to  her  ruat  of  kitij  ex- 

cUsiveef  herhusbandL     She  wonld  still  liave  the  power  of 

^viog  it  to  him  if  he  behaved  weU,  and  that  is  all  the  Court 

Hoflbaod  can  do  in  these  cases.  But  his  Lordship  refused  to  discharge 

cbarmd      ^^  husband  on  the  usual  undertaking  to  make  a  settlement, 

ftwii «!».    observing,  that  he  had  the  rules,  and  that  several  of  Lord 

xuJm"       Hardwicka's  orders  were  for  close  confinement      It  ap* 

^^^^^'^    peared  from  this  case,' also,  that  the  Court  would  exercise  a 

tldment     jurisdiction  to  compel  the  father  of  the  husband,  if  a  man 

Fatiierof    ^f  P^P^rtJi  to  make  a  'settlement,  if  it  were  established 

faniband,     that  he  had  any  concern  in  the  transaction ;  and  his  Lord* 

^vvany    'Ship  said,  that  Lord  Thurlow  wished  (o  have  acted  so  in  a 

concern  in  q^^  wbere  the  husband's  father  was  a  man  of  considerable 

tb6  mar- 

mge^com-  property  in  the  city,  but  that  it  could  not  be  made  out  that 
^^j^^^^  he  was  implicated.     As  the  marriage  in  this  case  was  ccle- 
dement.      brated  in  Guernsey,  the  Master  reported  that  it  was  void, 
and  it  was  ordered  that  they  sbould  he  married  by  banns. 
ManiagB,   But  it  is  tiot  necessary  that  the  marriage  should  be  a  legal 
tampt,        one,  in  order  to  give  jurisdiction  to  the  Court,  for  a  marriage 
belemil;     ^^/^^^^^^  fc<&eo  *>«W  quite  sufficient  for  that  purpose.     In 
nuuMge    Selies  v.  Asoignon^  it  appeared,  that  the  marriage  took  place 
^^^^x.    in  Scotland,  and  the  counsel  for  the  husband  having  sag- 
gested  a  doubt  whether  the  Court  would  assume  jurisdic- 
tion in  such  a  case,  Lord  £idoo  heM,  ihat  a  marriage  in 
fact  was  sufficient  t/a  ground  a  cootempi<»f  (he  Court.  The 
bosbaad  was  not  committed  in  this  case,  altiiotigh  he  iid 
not  ^sttend  qpon  the  first  notice,  wfaiph  eacited  seaie  d»- 
ideiuHire in  tbeCourt;  hot  bis  Xfar4Bl«p observed,  tbat  Us 
beipg a'fonejgQer mif^t  be  some  Wf4m%nA  odbmd 
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to  attend  from  time  to  time  when  required,  and  forthwith 
to  lay  proposals  before  the  Master.  The  settlement  ap- 
proved of  does  not  appear.  But  a  mere  power  to  thp  wife 
to  settle  upon  a  future  husband,  and  the  children  of  such 
marriage,  will  not  be  sufficient  in  all  cases ;  for  Lord  Eldon 
hekl»  in  Halsey  v.  Halsey^''  where  the  husband  proposed 
that  his  wife  should  have  powers  over  her  real  estate, 
enabling  her  to  provide  for  a  second  husband  and  the 
children  of  a  second  marriage,  but  that  it  had  not  been  con- 
sidered that  she  might  lose  her  husband  and  marry  agmu 
before  she  attained  her  age  of  twenty-one,  and  that  she 
could  not  execute  powers  over  her  real  estate  during 
infancy.^  It  is  not,  however,  every  case  of  the  marriage 
of  a  female  ward  of  the  Court  of  Chancery  without  con- 
sent that  provokes  punishment  to  the  extent  of  settling  the 
entire  of  the  wife's  fortune  upon  her  and  her  children,  and 
of  giving  her  a  power  to  provide  for  a  future  marriage. 
No  doubt,  in  all  cases,  such  a  transaction  will  be  treated  as  where 
a  contempt ;  but  a  distinction  is  to  be  made  between  a  ^^^^y*  ^ 
marriage,  the  sole  object  of  which  must  have  been  the  pos-  rank  and 
session  of  the  ward's  fortune,  and  a  marriage  where  there  gj^^gthe 
is  an  equality  of  rank  and  circumstances  between  her  and  settlement 
her  husband.  If  a  mere  adventurer,  without  a  guinea  to  J^HibT^. 
contribute  to  the  expenses  of  a  family,  marries  without  con-  <^ff«rcnt. 
sent  a  young  woman,  whose  tender  years  have  placed  her 
under  the  protection  of  the  Court,  we  have  already  seen 
that  her  fortune  will  be  placed  beyond  his  reach,  by  beipg 
settled  to  her  separate  use  for  her  life,  and  after  her  death 
upon  her  children  by  that  or  any  other  marriage  ;  but  if  he 
adds  to  the  contempt  of  such  an  unequal  marriage,  the 
crime  of  having  obtained  it  by  a  conspiracy  with  others, 
or  by  a  fraud  in  the  celebration  of  it,  it  appears  that  not 
only  the  contempt  will  be  punished  with  imprisonment,  and 
the  usual  disabilities  inflicted  upon  him  with  respect  to  her 
property,  but  that  also  a  criminal  prosecution  will  be 
ordered,  and  be  will  be  fined  or  imprisoned,  or  perhaps 

c  9  Ves.  472. 
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pilloried,  according  to  the  nature  and  extent  of  his  offence. 
Still,  however,  the  punishment  of  the  contempt  is  matter  of 
sound  discretion  in  the  Court,  which  wi)]  be  regulated  by 
the  circumstances  of  the  case,  and  a  difference  of  tieatment 
will  be  obsenred  in  the  terms  to  be  imposed,  and  in  the 
security  to  be  required,  between  the  case*,  where  all  the 
fortune  is  on  the  side  of  the  lady,®  and  where  there  is  an 
equality  of  circumstances.  In  the  latter  case,  although 
the  contempt  in  mairying  the  ward  without  consent  will  be 
punished,  yet  such  a  settlement  by  the  husband  of  his  own 
property,  as  in  ordinary  cases  would  be  deemed  adequate, 
Adulteiyof  wiil  satisfy  the  expectations  of  the  Court.  The  doctnne 
doitindy'  upon  thb  subject  was  laid  down  by  Lord  Eldon  very  much 
married,  at  length,  and  with  great  consideration,  in  the  case  of  BaU 
prevent  her  V.  CotUtSy^  which  was  heard  under  very  peculiar  circum- 
uraal^u^  Stances,  Mr.  Lee  having  married  the  minor  Miss  Ball  in 
tlement.  1806,  and  the  Court  not  having  had  information  of  the 
marriage  for  eight  years  after  it  had  occurred.  The  Master 
reported  that  the  marriage  was  had  without  consent ;  that 
the  husband  had  on  his  marriage,  in  consideration  of  the 
minor's  fortune,  conveyed  considerable  real  and  personal 
estates  of  his  own  to  trustees  in  trust  to  pay  300/.  per  an- 
num to  het  for  pin-mon^y,  during  the  joint  lives  of  hus- 
band aiid  wife,  and  the  residue  to  the  husband,  in  case  of 
her  surviving  him,  then  5001  per  annum  to  heir,  and  the 
whole  yearly  proceeds  to  him,  if  he  should  survive  her ; 
and  as  to  the  principal,  for  the  children  of  the  marriage 
after  the  deaths  of  the  parents,  equally  with  survivorship, 
subject  to  the  joint  appointment  of  the  parents,  or  in  default 
thereof,  to  the  appointment  of  the  mother  surviving.  There 
were  a  son  and  a  daughter  of  the  marriage,  and  Mr.  Lee 
having  instituted  a  suit  in  the  ecclesiastical  court  against  his 
wife  for  adultery,  a  sentence  of  divorce  and  separation  a  mensd 
et  tharS  was  pronounced.  The  Master  also  reported  that 
he  was  satisfied  with  the  settlement,  excepting  the  pin-money 
which  he  thought  too  small  a  provision  at  the  time,  consider- 
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ing  ber  fortune,  and  that  60(M.  per  annwn  ought  to  have 
been  allowed  ;  submitting,  at  the  same  time,  whether  sime  . 
the  dharety  it  ought  to  be  increased.  Mrs.  Lee  objected  to 
the  report,  and  uisisted  that  as  Mr.  Lee  had  married  her 
clandestinely,  the  entire  of  her'fortune  in  reversion  and  ex- 
pectancy ought  to  be  secured  to  her  and  to  her  issue  ;  but 
the  Master  having  overruled  the  objection,  Mrs.  Lee  presen- 
ted a  petition  that  he  might  be  directed  to  reiiew  his  report, 
and  that  the  settlement  might  be  declared  not  to  be  a  pro- 
per settlement,  stating  many  circumstances  of  aggravation 
on  her  husband'^  part ;  amongst  others,  that  he  had  treated 
her  cruelly,  and  deserted  ber,  and  that  she  had  received  no 
money  from  him  for  the  last  three  years.  Mr.  Lee  also 
presented  a  petition,  praying  a  declaration  that  the  settle* 
ment  was  proper,  and  that  his  wife's  fortune  might  t>e  trans- 
ferred to  him,  and  denying  the  several  charges  of  Mrs. 
Lee's  petition.  The  counsel,  in  suppoit  of  her  petition, 
contended,  that,  under  the  circumstances  of  this  case,  the 
whole  fortune  ought  to  be  settled  to  her  separate  use,  and 
upon  her  issue,  excluding  her  husband  from  any  share  in 
it^  On  the  other  side,  Mr.  Lee's  c«iunsel  relied  on  the 
equality  of  the  parties  in  rank  and  fortune,  the  husband 
having  actually  settled  10002.  per  anmm  of  his  own  pro- 
perty. His  Lordship,  Lord  Eldon,  delivered  his  judgment 
very  much  at  length,  in  which  he  detailed  the  principles 
and  practice  of  the  Court  of  Chancery  on  this  interesting 
object  of  its  jurisdiction.  The  case  itself  is  an  illustration 
of  almost  all  these  principles.  It  establishes,  that  marriage 
with  a  female  ward  of  the  Court,  without  <ynsent,  is  a  con- 
tempt punishable,  and  usually  punished  by  commitment ; 
and  that  lapse  of  time,  though  it  may  soften  the  rigour  of 
the  punishment,  does  not  weaken  nor  destroy  the  jurisdic* 
tion  of  the  Court ;  that  the  Court  will  always  interpose 
upon  a  complaint  made  of  such  a  proceeding,  but  that  a 
conoplaintis  not  necessary  to  call  its  resentment  into  activity ; 
information  acquired  in  any  way  will  be  su£Bcient ;  that 
where  the  match  is  very  unequal,  the  money  of  the  urifa 
will  be  put  out  of  the  reach  of  the  husband  who  speculated 
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upon  it ;  but  that  where  the /ank  ai|d  fortune  of  the  parties 
are  nearl^r  equal,  an  adequate  settlement  by  the  husband  of 
his  own  fortune  will  be  a  purchase  oi  the  wife^. 

It  is  to  be  reiparked  of  this  case,  that  it  also  proves  that 
the  adultery  of  the  wife,  married  in  tb^^  way«  does  not  bar 
her  right  to  call  for  a  settlement,  although  if  she  had  been 
married  with  consent^  or  had   been  adult  when  married, 
such  conduct  on  her  part  wottl4  be  an  insuperable  obstacle 
to  her  attaining  her  equity..    This  also  appears,  that  the 
pin«money  settled  on  the  wife  after  such  a  marriage,  not 
only  will  not  be  discontinued  by  her  adutery,  as  in  ordi- 
nary cases,^  but  that  it  will  be  even  increased  in  propor- 
tion to  the  fortune  she  has  brought.     And  these  anomalies 
in  the  practice  are  an  illustration  of  the  principle  upon 
which  thp  Court  of  Chancery  acts  on  such  occasions^  for 
they  prove  that  such  settlements  are  intended  as  a  punish- 
ment qn  the  husbands  for  their  violation  of  the  rules  ot  that 
jurisdiction,    not   indeed  for  the   benefit  of  the  individual 
wives  who  are  the  objects  of  such  provisions,  but  for  the 
protection  of  the  future  wards  of  the  Court. 

^  €aiT  V.  Eastabrooke,  4  Ves.  14fi 
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OF  THE  ZqVlTY  OF  THE  WIDOW  TO  BE  a£-IMB0R8BD  OUT  OF 
HER  tIUSBAND'6  AdClETS,  WH£R£  SHE  HAS  PLtl>QtLt}  HER  REAL 
EStATE  OR  ADVANCED  HER  SEPARATE  PE&SONAl  PHoVElltY 
FOR  HIS  DEBTS,  AND  OF   HER  RIGHT  TO  REDEEAC. 

The  subjeot  of  the  wife's  equity,  and  of  the  protection 
afforded  to  married  women  who  have  been  deserted  or  ilU 
treated  by  their  husbands,  and  to  female  wards  of  the  Court 
of  Chancery  who  have  been  clandestinely  married,  which 
have  beeii  treated  of  in  the  preceding  chaptersi  are  instances 
of  equitable  remedies  applied  for  the  defence  of  the  wife 
against  the    husband   in  his  lifetime.     There   are  other 
equities  springing  from  the  same  source,  viz,  the  relation  of 
husband  and  wife,  and  relating  to  tl^  same  matter,  viz.  the 
property  of  the  wife,  which,  though  they  have  their  origin 
in  his  lifetime,  cannot  be  enforced  until  his  decease.     Of  ifwifejom 
this  description  b  the  wife's  right  to  be  indemnified  out  of  ^^^^^ 
the  assets  of  her  husband,  where  she  had  pie(%ed  her  real  mortgife 
estate,  or  parted  with  her  separate  property  for  the  purpose  estate  for 
of  supplying  bis  wants,  and  also  her  right  to  redeem  the  ^"^^|^ 
mortgages  a&cting  her   dower  or    her    jointure    lands,  oonsklerad 
Where  the  transaction  is  a  mortgage  by  husband  and  wife  {as^^S^-** 
ofher  real  estate,  with  a  view  to  pay  his  debts,  or  to  pro«  ton 
mote  his  interest,  she  will  be  considered  in  equity  as  a  cre- 
ditor for  the  money,  and  as  entitled  to  have  his  personal 
assets  applied  in  discharge  of  the  amount,  the  Court  looking 
on  him  as  the  debtor,  and  on  her  land  as  only  an  additional 
security.  ■     So  where  the  wife  advances  or  charges  her  sepa- 
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vam^s  her  ^^^  pi^perty  for  her  husband's  use,  intending  it  as  a  loan 
separate  and  not  as  a  gift,  she  will  be  considered  as  the  creditor,  and 
Ect^/-  ^  ^^^^  ^^  supplied  with  all  the  means  of  enforcing  the  demand 
band  a«a  against  her  husband's  estate,  which  the  creditor  possessed.^ 
ty  will  con-  Such  is  the  doctrine,  which  seems  to  be  without  exception 
hk  mdi-^^  or  qualification.  The  only  question  which  is  agitated  in 
tor.  the  case  on  this  subject  b,  whether  the  intention  of  the 

wife  was  to  make  a  gift  to  her  husband,  or  whether  she 
meant  he  should  be  her  debtor  for  the  amount,  for  which 
she  had  pledged  or  advanced  her  property.     This  intention 
is  to  be  collected  from  the  nature  and  circumstances  of  the 
dealing.     If  husband  and  wife  join  in  a  sale  of  the  wife's  In- 
heritance, of  any  interest  she  may  be  entitled  to  out  of  her 
husband's  estate,  as  her  dower  or  her  jointure,  the  purchase 
money  becomes  the  property  of  the  husband,  and  the  trans* 
action  is  not  considered  to  raise  a  presumption  of  any  different 
If  a  wife     intention  on  the  part  of  the  wife      Rut,  if  she  join  her  has- 
liusbiiad  in  ^^^^  ^^  ^  mortgage  of  her  estate  for  his  debt,  the  inference 
a  mortgage  drawn  by    a  court  of  equity  from  these  circumstances  is^ 
tate  for  hia  that  she  intends  to  be  repaid  ;  and  even  though  the  equity 
debtjrtin^  of  redemption  should  be   reserved  to  the  husband  and  his 
that  Bhein-  heirs.  Still  there  is  a  resulting  trust  to  the  wife  after  the  ob* 
repaid*^      j®^^  of  the  mortgage  have  been  satisfied, 
tboogh  the      There  are  two  classes  of  cases  of  the  subject  of  these 

ecuuty  of 

redemption  mortgages  ;  first,  where  the  equity  of  redemption  is  reserved 
ved'to^  to  the  wife,  or  to  her  and  her  heirs,  and  then  the  wife's 
husband  right  to  redeem  is  unquestioned,  her  right  to  exoneration 
heir?.  ^^^J  being  in  dispute  ;  and  the  decisions  in  thb  class  turn 

on  the  question,  whether  the  wife  intended  a  loan  or  a  gift 
to  her  husband.  The  second  class  is,  where  the  equity  of 
redemption  is  reserved  to  the  husband  and  his  heirs,  and 
where  the  wife's  right  even  to  redeem  the  mortgaged  pre- 
mises is  questioned,  and  consequently  her  right  to  exonera- 
tion is  denied  ;  and  the  result  of  these  cases  depends  on  the 
question,  whether  it  was  the  intention  of  the  wife  merely  to 
pawn  her  property  to  rabe  money  for  her  husband,  or  alto- 
gether to  give  it  to  him. 

b  Parteriche  v.  Powlet  2  Atk.  383,  Aiguilar  v.  Aiguilar,  5  Mad.  414. 
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Huntingdon  y.  HunHngdan^  is  of  the  former  classj  viz.  Where  the 
where  the  reservation  of  the  equity  of  redemption  was  to  redemp- 
the  wile  and  her  heirs.     The  facts  were,  that  Lady  Hun-  ^^^^J^' 
tingdon  joined  her  husband.  Lord  Huntingdon,  in  making  a  the  wife 
mortgage  for  years  of  her  inheritance  to  raise  4500{.  to  pay  hetrs.^' 
for  the  place  of  captain  of  the  band  of  pensioners,  and,  sub- 
ject to  the  mortgage,  the  estate  was  settled  on  the  Countess 
for  life»  remainder  to  the  son  in  tail ;  and  Lord  Huntingdon 
ctwenanted  in  the  mortgage  deed  to  pay  the  money,  and  the 
proviso  was,  that  on  payment  of  the  money  the  term  was 
to  cease.     The  mortgaj|[e  was  assigned  several  times,  and 
particularly  in  1683,  and  the  Countess  joined  in  it ;  and  the 
proviso  was,  that  on  payment  by  them,  or  either  of  them, 
the  mortgage  term   was  to  be  assigned  as  they,  or  either  of 
them  should  direct  or  appoint.     Four  days  after  the  execu- 
tion of  the  mortgage,  the  Earl  thanked  the  Countess,  by 
letter^  for  having  sealed  the  mortgage,  and  promised  that 
the  profits  of  the  office  should  be  religiously  applied  to  pay  * 
off  the  incumbrance.     He  afterwards  paid  off  the  mortgage^ 
but  took  an  assignment  of  it  in  trust  for  himself ^  and  after- 
wards devised  the  benefit  of  the  mortgage  to  his  second 
wife.     The  son  of  the  first  Countess  filed  his  bill  to  have  the 
mortgage  assigned  to  him ;  but  the  Lord  Keeper  declared  he 
could  not  decree  for  the  plaintiff,  except  on  the  usual  terms 
of  a  redemption  on  payment  of  principal,  interest,  and  costs. 
But  oji  an  appeal  to  the  Lords  in  Parliament,  the  plaintiff 
obtained  a  decree  to  have  the  mortgage  assigned  to  him.^ 
It  does  not  appear  from  this   case  on  what  g^und  the 
Lord  Keeper  decided  that  the  heir  of  the  wife  was  not 
entitled  to  an  assignment  of  the  mortgage.  It  is  stated,  how- 
ever, in  the  report  by  P.  Willliams,    of  Tate  v.  ^ustin^  that 
it  was  insisted  that  the  money  was  a  gift  from  the  wife  to 
the  husband,  and  therefore  not  to  be  refunded.     It  would 
seem,   however,  from  the  arguments  of  the  respondent's 
counsel  on  the  appeal  before  the  House  of  Lords,  that  it 
was  relied  on  as  evidence  of  the  wife's  intentioti  to  give  the 

c  2  Vem.  437.  Eq.  Ca.  Ab.  62.  316.        c  1  Pr.  Wms,  264. 
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money  to  her  husband,  that  the  deed  of  mortgage  contaiped 
a  proviso  for  an  assignmeot  of  the  mortgage  term,  as  tAcy* 
-or  either  of  thim  should  .du*ect  or  appoint,  on  payment  of 
the  money  by  them,  or  either  of  them.     In  TaU  v.  Auslin^^ 
alsc^  the  equity  qf  redemption  was  reserved  to  the  wife,  and 
her  heirs,  and  the  same  doetrine  was  establised  by  Lord 
Chancellor  Cooper.     There  the  husband,  seised  in  right  of 
his  wife,  borrowed  $00/.  to  purchase  a  commission  in  the 
^my  for  himself,  and  to  secure  this  sum  he  and   his  wife 
joined  in  levying  ^  fiqe  of  her  inheritanpe,  and  raised  a  term 
of  dve  hundred  years,  which  was  limited  to  the  lender  of 
the  money,   to  be  void  on  payment  of  it  with  interest^ 
remainder  to  the  use  of  the  wife  in  fee,  the  husband  cove- 
nanting in  the  deed  to  pay  the   mortgage-money.     The 
husband  made  his  will,  by  which  he  gave  several  charities 
out  of  his  personal  estate,  and  died  indebted  by  simple  con* 
tract.      The  widow  filed  her  bill  to  have  this  mortgage 
•dicbarged  out  of  her  husband's  personal  estate,  the  assets 
not  being  sufficient  to  pay  the  mortgage -money  and  the 
charities.     The  i4ord  Chancellor  said,  ^^This  mortgage  is 
a  debt  of  the  husband,  *  which  must  be  paid   before  the 
]egac\ps,  but  all  other  debts  of  the  husband  shall  be  pre- 
ferred to  this  i  every  thing  shall  be  taken  favourably  for  the 
vife,  who,  for  the  supplying  the  husband's  occasions,  has 
agreed  to  charge  her  land  with  a  debi  of  his.''    Although 
it  appears  from  his  Lordship's  observations  in  the  above 
case^  that  all  the  other  creditors  of  the  husband  would  be 
entitled  to  payment  of  their  debts  in  preference  to  the  wife, 
still  it  seems  that  if  the  debt  had  been  paid  by  the  husband 
to  the  mortgagee,  the  other  creditors  would  not  have  a  right 
to  stand  in  the  place  of  the  mortgagee  to  come  round  on 
the  estate  oi  the  wife.     And  so  it  was  laid  down  by  Lord 
Hardwicke  argueiuh  in  Rofnuson  v.  Gee,s  where  his  Lord- 
ship also  recognised  the  present  doctrine,  saying,   "  it  was 
a  common  case  for  a  wife  to  join  in  a  mortgage  of  her  in- 
heritance fojr  a  debt  of  her  husband,  ^d  after  her  bus- 

f  1  Pr.  Wms.  264.    Eq.  Cas.  Ab.  6S. 
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band's  death  dUte  is  entitled  Imve  her  real  Mtate  exonerated 
oat  of  the  personal  and  raa/ nsBeis  of  .the  -busbanct,  ^ 
Court  considering  her  estate  only  as  a  <mrety  for  hh  debts.'' 

Jn  these  two  cases  there*  was  no  doubt  that  the  ttOmey " 
raised  was  the  debt  «f  the  husband^  and  there  was  tio 
ground  for  presuming  that    the  -wtfe  intended  any  thing 
more  thin  to  pledge  her  ast&te  for  tbe  repayment  of  it. 

So,  if  tlie  httshand-pay  off  the  original  debt,  for  which    iriiuftUknil 
the  wife  had  pledged  )ier  estate,  and  afterwards  bortow  ^j  a$bt 
more  money  upon  the  same  security,  his  assists  must  of  'ortrhich 
Gourst  exonerate  the  estate:    TAs  was  the  gase  in  ^Hky  had  ^ 
V.  TaakirviUe,^  where  fjit  JcAn  and  Lady  Astley  levied  a  l^^^  ^^^ 
fine  of  Lady  Astlay's  estate,  and  settled  the  same   with  a  tfienbotr. 
ponrer  to'  them  to  revoke  and  declare  new  uses.     They  money  ^'^^ 
afterwards  join  in  a  conveyance  of  the  premises  by  wt^  of  ^^^  ^ 
mortgage  tor  600  years  to  secure  the  sum  of  dOOOi.,  with  rity.ahc 
proviso  of  redemptk)n  on  repaymeat  by  the  fttis^oikf,  %fS  ^onen- 
heirs,  executors,  or  adonnbtrators,  or  such  other  persMd,  te<)- 
to  wfaooi  the  freehold  and  inheritance  sbocdd  belong.     The 
mortgage  was  afterwards  paid  off,  and  the  term  Was  as- 
signed to  a  trustee  by  Sir  John  in  tmst,  lor  such  uses  as  he  , 
should  by  deed  appoint,  and  in  default  of  such  appointment 
to  attend  the  urfieritance.     Lady  Astley  was  not  a  party  to 
this  deed«     Sir  John  afterwards  borrowed  a  further  sum  of 
3000/.  on  the  same  estate,  and  assigned  the  term  as  a 
security,  and  covenanted  to  pay  the  money ;  and  by  his  will 
directed  that  his  personad  estate  should  be  applied  in  dis- 
charge of  his  funeral  expenses,  debts,  and  legacies.     Lord 
Thurlow  held  that  the  settled  estate  was  not  chaiis«atde 
with  the  second  sum  of  dOOOi.  His   Lordship's  judgment 
is  not  given  by  either  of  his  reporters,  hut  it  is  clear  thst 
there  was  this  good  ground  for  it,  that  Lady  Astley  not 
having  joined  in  the  second  mortgage,  Sir  John  had  no 
power  to  charge  the  lands ;  besides,  if  Lady  Astley  had 
jomedinthe  second  mortgage,  and  had  made  the  estate 
liable,  still  she  would  have  been  entitled  to  the  usual  equity 

h  3  Br.  C.  C.  by  Eden,  545:    1  Cox*s  Rep.  62. 
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of  a  married  woman,  who  mortgages  ber  estate  for  the  debt 
of  her  husband,  namely,  to  be  indemnified. 

In  this  case  it  appears  that  Sir  John  and  Lady  Astlej 
reserved  to  themselves  in  the  deed,  to  the  uses  bf  which  the 
fine  was  leived,  a  power  to  revoke  the  declared  uses  and  to 
limit  new  ones,  %nd  iherefore  that  she  might  have  joined  in 
the  second  mortgage  without  the  aid  of  a  fine.  Itbeems, 
f^*W  ^'  however,  that  even,  if  a  tine  had  been  strictly  necessary  to 
fine  for  t^e  give  validity  to  the  second  charge  upon  her  estate,  still,  if 
huabcrn^^  she  had  joined  in  the  conveyance  without  a  fine,  that  a 
Bhemayin-  court  of  equity  would  haVb  held  the  second  sum  of  30001, 
charge  by  to  be  a  valid  chaise  upon  the  lapds.  T I  lis' principle  is  to 
»g»«naent,  \^  collected  from  the  case  of  Ray  son  y  Sachet>ertU  There 
fine.  Sacheverel  and  his  wife,  seised  of  lands  in  her  right,  byjine  and 

deed  mortgaged  them  for  340/.,  of  which  200/.  was  afterwards 
paid  off,  and  the  mortgagor  having  occasion  for  a  further 
loan,  did  accordingly  borrow  a  further  sum  from  the  mort- 
gagee. The  payment  of  the  200/.  was  indorsed  on  the 
deed,  and  an  agreement  was  also  written  on  it,  subscribed, 
by  husband  and  tot/e,  that  the  land  should  stand  chaiiged 
.  with  the  money,  and  the^wife.  With  the  consent  of  her  hus- 
band and  other  parties  interested,  made  a  will  and  divided 
the  lands  in  question  to  her  daughter  and  her  heirs,  to  be 
sold  for  the  payment  of  her  debts,  and  the  mortgagee's 
debt  in  particular.  The  wife  died  without  having  levied 
any  new  fine  on  the  second  loan.  The  mortgagee  hied  a 
bill  of  foreclosure  against  the  heir  of  the  wife,  and  the  Court 
decreed  that  the  mortgagee  having  the  estate  in  law  in  him 
by  the  forfeiture  of  the  mortgage,  he  should  hold  the  land 
against  the  heir  of  the  wife,  until  the  whole  money  was 
paid,  and  if  the  heir  would  not  pay  in  the  whole  principal, 
interest  and  costs,  he  should  be  foreclosed.  This  case  is 
no  authority  on  the  subject  of  the.  wife's  right  to  have  her 
estate  exonerated  out  of  the  husband's  assets,  she  having 
charged  -  it  for  his  debt ;  for  the  question  in  it  was  merely 
^tween  the  mortgagee  and  the  heir  at  law,  parties  between 

i  1  Raithby's  Vem.  41.      3  Cas  in  Oban.  98.      Eq.  Ca9.   Ab.  6S.  pL  3. 
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whom  the  8u)>ject  of  exoneration  could  not  have  been  liti. 
gated,  as  the  former  was   entitled  to  be  paid  his  money^ 
whether  it  had  been  raised  for  the  debt  of  the  husband  or 
of  the  wife,  provided  the  wife  had  charged  her  estate  pro* 
perlj.      The   case  is'  mentioned  here  for  the  purpose  of 
showing  that  where  the  wife  had  once  charged  her  land  by 
fine  for  her  husband,  she  may  afterwards  increase  the  charge 
by  a  mere  agreement  without  any  fine.     So  in  an  anony-  If  wife  join 
mous  case  in  MoseIy,J  it  was  held  that  an  answer  by  a  ban^^a 
married  woman  was  equivalent  to  a  fine  for  the  purpose  of  ?^o  of  their 
binding  her  inheritance.     The  facts  were,  that  an  estate  had   inthout 
been  purchased  in  trust  for  the  husband  and  wife,  and  their  ^^-^ 
heirs,  and  husband  and  wife  joined  in  a  mortgage  to  the  facts  by  her 
Tcndor,  to  secure  500/.  part  of  the  purchase  money  ;'the  JSu^ot^be 
mortgagee  brought  a  bill  of  foreclosure,  and  the  husband  ■«*''*2r  ■ 
and  wife  put  in  a  joint  answer.  The  husband  died,  and  now   eauity  to 
a  motion  was  made  on  the   part  of  the  wife,  that  she  might  ^]j  °°f*J® 
amend  her  answer,  put  in  by  coercion  during  coverture,  and  fine- 
insisted  on  the  mortgage    not    being  obligatory  on  her, 
because  no  fine  was  levied.     But  the  Chancellor  said,  *'  I 
shall  not  grant  this  motion  ;  for  though  the  mortgage  is 
insufficient  in  law,  1  shall  consider  it  as  a  good  mortgage, ' 
since  the  wife  does  not  pretend  she  was  any  ways  imposed 
on,  and  an  answer  in  this  Court  has  been  adjudged  equal 
to  a  fine."     Here,  too,  there  was  no  question  as  to  the  right 
of  the  wife  to  an  exoneration  of  her  estate  out  of  the  assets 
of  her  husband,  (he  doubt  was  as  between  her  and  the 
mortgagee,  whether  her  land  was  bound  by  the  mortgage 
deed  without  a  fine. 

But  to  entitle  the  wife  to  this  equity,  the  moi^ey  must  have 
been  raised  for  the  use  of  the  husband,  or,  in  other  words, 
it  must  have  been  for  the  discharge  of  his  debt,  for,  if  not,  she 
will  not  have  a  right  to  exoneration  out  of  assets,  even 
though  he  had  expressly  covenanted  to  pay  it.  Accordingly,  Wife  not 
where  the  wife  mortgaged  her  estate  for  the  purpose  of  dis-  'uiia  equity, 
charging  a  debt,  to  which  the  husband  was  a  stranger,  it  ""^^^^  "**« 
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hascharg-    has  beep  held  tb&t  she  has  ^o  right  l#,  he  i^imbuwid  out 
for  tho         of  his  property.     This  was  ruled  in  Bagoi  y.  OughUmJ^ 
debtof  the  ^here  it  appeared,  that  Sir  Thomas  Wo^staff  had morl* 
gi^ed  part  of  his  estate  for  the  sum  of  3500/.^  forthepur<* 
pose  of  raising  part  of  the  portion  of  his   daughter,  who 
married  Sir  Edward  Bagot     Sir  Thomas  died,  leaving  Ladj 
BjRgothls  daughter  and  heir.     She  afterwards  joined  Sir 
Edward  Bagot  in  a  deed  and  fine*  whereby  she  settled  her 
eststte  on  her  husband  and  hersel;^  and  &e  heirs  male  of 
the  bod^  of  her    husband.      The  mortgagee  wanting  his 
money.  Sir  Edward  joined  in  an  assignmenit  of  the  mozt" 
g^^e»  and  covenanted  that  he  or  his  wife,  or  oxie  of  them^ 
would  pay  the   money.     Sir  Edward  died,  .and  bis  Lady 
u^acVried  Colonel  Oughtpn^  and  died.     And  the  question 
was  raised,  Whether^  by  reason  of  the  covenant  trom  Sir 
Edward  for  the  payment  of  the  3500/.  mortgage  money, 
his  personal  ej^tate  should  be  liable  to  pay  the  same  ?    And 
Lord  Chiancellor  Cooper  decreed,  that  this  covenaQl  by  Sir 
Edward  should  not  oblige  his  personal  estate  to  go  in  aase 
of  the  mortgaged  premises^  forasmuch  as  thft  debt  being 
originally  Sir  Thomas  WagstaflPs,.  and  continuing  to  be  so^ 
the  covenant  upon  the  transferring  the  morl^^age  was  an 
additional  security  for  the  satisfaction  only  of  the  lender^ 
and  not  intended  to  alter  the  nature  of  the  debt.     The 
reporter  of  this  case  adds,  *^  From  hence  it  may  h%  infeiredt 
that  if  a/emtf  sole  makes  a  mortgage,  and  recetvai  the  mo- 
ney, and  marries,  and  then  the  mortgage  is  transferred, 
the  husband  joining  in  the  assignment^  and  covenanting  to 
pay  the  money,  the  wife  or  the  heirs  of  tbfs  wife,  upon  the 
death  of  the  husband,  shall  not  compel  an  appUcatioii  of 
the  hiisband's  personal  estate  for  the  payment  of  this  mort- 
gage money.     Secw,  U  the  husband  had  recrived  this  mo- 
ney.'' 

Sothat  it  is  one  of  the  necessary  ingredients  to  eonsti- 
tu^  this  equitj  of  the  w\(^,  that  the  money  sl^ouU  be  for 
the  use  of  the  husband  ;  and,  if  it  be  not  for  him,,  his  cove- 
nant to  pay  it  will  be  no  evidence  of  an  intention  that  bis 
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wbere  it  appears  that  pari  of  the  money  raiaed  by  the  mcnrt-  her  huB- 
gaga  of  the  wile's  estale  was  for  the  debt  of  the  huihand;  ^"^^, 
and  part  for  the  debt  of  the  wife,  it  was  ruled  that  she  had  partly  to 
no  right  to  have  her  estate  exonerated  out  of  her  hasband's  ^^^^t  of 
assets  for  sonuichas  was  raised  for  her  own  use,  but  for  ^^^^ 
that  part  of  the  money  only,  which  watf  for  the  ase  of  the  of  hb,  die 
bosband.     This  waa  the  case  of  Lord  JSmtMi  v  Jlfoney,^  SSLuo^S 
There  Miss  Earl  bad  a  real  estate,  whieh  was  itsetf  snbfect  reimbursed 
to  a  cevtsan  extent^  and  the  general  eetate  of  her  father*  busbsod's 
stthiecttothe  amount  of  8500i.     Before  her  marriage  it  Jf^'^'^^ 
wan  Dioftgafed  to  Wyat  for  that  sum,  being  her  own  defot»   amennt  of 
or»  moie  paopedyt  that  of  her  ancesciop.     After  the  nnr*     " 


riage,  when  it  waa  settled  in  very  alnct  settletnenS, 
ool^  a  power  after  the  limitntions  for  life  and  in  tail  (whieb 
liniitadoB0  in  tail  ware  gone  by  the  death  of  the  son,  while 
an  infont)ir  lo  charge  by  witt  and  to  aet  upon  it^  during  co- 
vertuires  as  fully  aa  any  woman  eould  receive  soeb  power  by 
settlement  The  husband  had  oceaakMi  to  raise  dOOOI. 
upon  Ijhe  estate  ;  which  was  done  by  finei  and  net  by  virlne 
of  ikt  power,  for  tbeta  it  would  not  have  effected  it  in  Us 
lifo,  nor  indeed  in  bers ;  but  that  sum  waa  afterwards  raised 
for  hia  baa^ ;  and  Aen  a  miiM*tgage  was  made  for  the 
adKolesiimt  which  waa  7OO0tL  and  lOOOi.  interest  incurred, 
la  all  8Q0M.  This  was  expressed  to  be  done  by  virtue  of 
hev  powers  Lord  Hardwtcke  refeired  it  to  the  Master  tcf 
BM  wfaa^  was  raised  for  the  wtfeV  debt,  and  what  for  the 
haabtti4'a  use.  In  1767».  before  the  report^  it  eamr  an  for 
a  rehearing  befove  Load  Caindea,  and  they  insisted  that 
the  vaferaaee  was  wrong ;  but  worse  than  that,  that  there 
ought  to  have  been  an  immediate  decree^  and  the  whole 
ought  to  have  been  charged  on  the  estate  of  the  wife.  But 
Lord  GasMien  saw  no  reason  to  overtnim  that  interlocuteey 
deerce^  and,  therefore^  at  h«i  re«  ommendalion,  they  agreed 
that  it  should  be  con&rmed,  and  the  cause  to  itfand  for  for'* 
&ac  directions^.    And  he  confirmed  the  deeaee  tn  onrnUms, 

1  SUtod  by  Lmtl  Thnrlow  in  CUiitoa  ▼.  Hooper,  1  Vee.  jun.  186.,  and  re 
ported  at  length  in  a  note  in  3  Swans.  902. 
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and  particularly  said,  that  the  wife's  estate  was  not  to  be 
subject  to  any  part,  except  what  was  for  her,  and  that  Lewis 
V.  JV*ang/e<"  turned  upon  different  circumstances,  and  not 
upon  the  general  principle. 

But  there  may  be  circumstances  under  which,  although 
part  of  the  money  raised  be  for  the  use  of  the  husband,  and 
part  for  the  use  of  the  wife  ;  yet  she  shall  not  be  entitled  to 
the  exoneration  of  her  estate,  from  any  portion  of  it,  if  a 
new  settlement  be  made  of  her  estate  at  the  same  time  with 
the  mortgage.     This  was  the  case  of  Lewis  v.  JVaitgIs,°  re* 
ferred  to  by  Lord  Thurlow  in  the  preceding  case.     The 
facts  were  these  :  Mrs.  Nangle  was,  before  her  marriage  with 
the  defendant,  indebted  to  sundry  persons,  and  entitled  to 
the  inheritance  of  lands,  charged  with  the  payment  of  sun- 
dry sums,  and  on  her  marriage  she  entered  into  articles, 
whereby  the  premises  were  to  be  settled  to  the  husband  tor 
life,  sans  waste  ;  remainder  in  like  manner  to  the  wife  ;  re- 
mainder to  the  issue  of  the  marriage  ;  remainder  to  the  wife 
in  fee.     The  marriage  took  effect,  and  the  husband  being 
pressed  for  payment  of  the  wife's  debts,  and  having  also  oc- 
casion for  a  further  sum  of  money,  they  borrowed  13001. 
of  the  wife's  sister,  (the  original  plaintiff  in  the  cause,)  and 
secured  it  by  a  mortgage  of  the  wife's  estate,  and  the  bus- 
bandcovenantedfor  payment  of  the  whole  money,  and  also 
executed  a  bond  conditioned  for  payment  of  the  money,  ac- 
cording to  the  provisoes  in  the  mortgage.     Subject  to  this 
mortgage,  the  lands  were  settled  to  the  husband  for  life  ; 
remainder  to  the  wife  for  life  ;  remainder  to  the  issue  of  the 
marriage  ;  remainder  to  the  wife's  sister  (the  mortgagee)  in 
fee.     Mrs.  Nangle.died  without  issue,    and  the  present 
plaintiff  was  the  devisee  of  the  sister,  who  brought  his  bill 
against  Mr.  Nangle  for  payment  of  the  mortgage  money  ; 
but  the  Lord   Chancellor  held,  that    although  part  of  the 
money  was  raised  for  the  husband's  use,  yet  the  mortgage 
being  a  single  transaction,  he  must  suppose  the  intention  of 
the  parties  to  be  uniform,  and  that  such  intention  was  to 

m  Amb.  iSO.    3  P.  Wmst.  664.  in  the  no*efl.  n  Ibid. 
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charge  the  wife's  estate  with  the  whole  debt ;  and  his  Lord-  | 

ship  disniissed'the  bill  so  far  as  it  sought  to  compel  the  de-  j 

fendant,  Wangle,  to  exonerate  the  land,  but  directed  him  to  ^ 

keep  down  the  interest  during  his  life.  Mow,  the  circum- 
stances which  distinguished  these  two  cases,  and  which 
seem  to  have  led  to  the  difference  in  the  decisions,  are  these:  j 

in  iCtfifioui  V.  Money  the  execution  of  the  mortgage  and  the 
settlementof  the  wife's  lands,  were  separate  and  unconnected 
transactions,  the  settlement  being  first  made,  and  the  mort- 
gage containing  no  clause,  and  being  unaccompanied  by 
anj  facts  which  a£ford  ground  for  inferring  an  intention  in 
the    parties    different  from  the    usual   supposed  eqiiitable 
agreement;    namely,  that  the  husband  should  exonerate 
the  wife's  lands  from  the  claim  to  which  she  had  concurred 
in  making  it  liable  for  hia  debt  ;  but  in  Lewis  v.  ^angUy  the 
settlement  and  mortgage  were  made  at  the  same  time,  and 
formed  part  of  one  arrangement,  the  former  referring  to 
the  latter.     It  is  also  to  be  observed,  that  the  settlement 
differed  from  the  articles  entered  into  before  the  marriage, 
is  this  respect,  that  by  the  latter  it  was  agreed  that  the 
ultimate  limitation  in  fee  should  be  to  the  wife,  wherefis,  by 
the'  settlement,  it  wa-s  limited  to  the  wife's  sister  who  was 
the  lender  of  the  money.     In  addition,  the  settlement  was 
made  subject  to  tke  mortgage,  the  greater  part  of  the  money 
was  to  pay  the  debts  of  the  wife,  and  therefore,  was  mani- 
festly not  intended  to  be  accounted  for  by  the  husband  to 
the  wife's  estate. °  The  bill  was  dismissed,  so  far  as  it  sought 
to  compel  the  husband  to  exonerate  the  estate,  and  the  decree 
directed  him  to  keep  down  the  interest  for  life.     His  Lord- 
ship  thought,  that,  as  the  money  was  borrowed  at  the  time 
the  settlement  was  made,  it  was  part  of  the  contract  made 
with,  the  wile  ;  that  it  applied  to  the  mortgage,  and  that  he 
could,  in,that  case,  make  no  distinction  between  the  one  con- 
tract and  the  other,  p     ?5o  that  it  seems  the  question  in  this 
case,  as  in  all  the  preceding  ones  on  the  same  subject,  was, 

o  See  the  report  of  this  case  bv        p  See  Lord  Thurlow's  judgment  in 
A  mb.  160.  Clinton  v.  Hooper,  3  Br.  C.C.  21 1. 
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What  was  the  real  agreetnefit  of  tile  patties/  and  die  chr- 
cumstaBOfe  were  sucU  as  to  lead  the  Court  to  fttfer  an  in- 
tention that  the  wife's  estate  should  not  be  exonerated. 

8oy  although  the  debt  be  the  husband^s  and  the  wife 
have  mortgaged  her  estate  as  a  security  for  ih^  repayi^teot 
of  it,  stiit,  if  alter  his  death  she  waive  her  right  to  eltone-' 
ration,  she  will  be  bound  hj  the  wuver,  and  barrtid  of  tMs 
equity,  i^iieh  ^tiS  the  decision  in  Cknton  v.  Hooper,^  In 
this  ease  the  pktintifi;  the  widow  of  William  Clidtdn,  fidi  a 
bill  to  have  her  estate  exonerated  by  the  estate  of  h^  hat- 
band, from  a  nM»ftgage  made  by  her  and  her  fausband,  and 
for  which  iie  received  the  money.  Th^  facts  were,  that 
phdmiPs  husband  having  occasion  for  the  sttm  of  f  001.  fer 
the  purchase  of  an  estate,  he  prevailed  on  her  to  join  him 
in  seHing  some  part  of  her  real  estate,  and  in  a  nMyttgage  of 
her  copyhold  for  the  suiu  of  1500/.  which  he  received,  and 
appiicKl  to  the  purchase.  Her  consent  was  obtained  by  a 
proniise  to  settle  the  estate  which  was  to  be  purchased,  to 
the  same  uses  to  which  the  |.faiintiff' s  estate  was  settled; 
but  thif>  was  never  done.  Plaintiff's  husband  died,  having 
devised  th^  purchased  estate  to  his  nephew,  and  left  effects 
more  than  sufficient  to  pay  his  debts.  The  devisee  an- 
swered the  biH,  and  contended,  on  two  grounds,  that  plain- 
ts had  no  right  to  liave  her  estate  exonerated.  First,  that 
there  was  an  agreement  between  plaintiff  and  her  husband, 
that  her  estate  should  continue  liable  ;  secondly,  supposing 
the  agreement  vend,  being  during  coverture, 'that  it  was 
confirmed  by  her  since  his  deatb  The  answer  sat  forth 
that  it  was  a  voluntar}  gjft  by  tt>e  plaintiff  to  her  husband 
of  the  money,  in  order  to  enable  him  to  complete  the  pur- 
chase, which  had  been  made  at  her  request,  and  that  the 
plaintiff  had  admitted,  on  one  occ*asion,  that  it  was  a^ed 
l>etween  her  and  her  husband,  that  the  1500/.  should  be 
paid  out  of  the  estate  charged  therewith,  and  that  she  had 
agreed  to  sell  the  same  for  that  purpose ;  that  since  his 
death  she  had  been  advised  to  claim  tne  1500/.  from  }o^ 


q  3  Br.  C.  C.  SOO.      1  Ves.  jun.  173. 
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assets,  but  had  relinquished  that  idea,  and  did   not  desire 
it,  and  requested  the  defendant  to  pay  the  legacies  given 
under  the  will,  and  pressed  him  to  sell  the  estate  for  that 
purpose.     The  counsel  for  the  plaintiff  insisted  that  this 
case  was  within  the  general  rule,  that  where  the  wife's  in- 
heritance is  mortgaged  for  the  debt  of  the  husband,  she 
shall  be  a  creditor  upon  the  husband's  assets  to  the  amount. 
On   the  part  of  the  defendant  this  rule  was  admitted  ;  but 
the  counsel  contended,  that  this  right  of  the  wife  might  be 
repelled  by  circumstances  ;  that  by  her  acts  she  had  shown 
she  intended  the  money  as  a  giU  to  her  husband  ;  that  she 
had  relinquished  her  claim,  and  had  permitted  the   execu- 
tor to  go  on  borrowing  money  to  pay  the  husband's  debts  ; 
and  that  it  ought  to  be  referred  to  the  Master,  whether  it 
was  to  be  considered  as  a  loan  or  bounty  ;  that  parol  evi- 
dence of  her  declarations  was  admissible,  it  was  evidence 
to  rebut  a  presumption  or  an  equity  ;  and  parol  evidence 
was  admitted  by  Lord  Thurlow  to  prove  the   above  decla- 
rations and  acts  of  the  plaintiff.     His  Lordship  ruled,  that 
in  this  case  the  plaintiff  had,  by  her  declarations  to  the  exe- 
cutor, clearly  disclai:ned    her  right ;    and    his    Lordship 
added,  that  he  did  not  think  it  material,   whether  the  le- 
gatees were  paid  before  or  after  this  concession.     <<  I  can? 
not  (said  his  Lordship)   distinguish  this  case  from  the  ca3C 
of  the  heir ;  for  if  the  heir  will  tell  the  executor  to  pay 
the  legacies,  ajod  that  he  will  not  press  him   for  the  exone- 
ration of  his  estate,  and  the  executor  pays  upon  that  assu- 
ranee,  the  executor  shall  not  be  called  on  afterwards,  or  the 
legatees  be  obliged  to  refund.     It  would  be  contrary  to  the 
rulesofequity  to  say,  that  the  heir  should   not  be  barred 
by  such  a  concession  from  his  claim  ;   it  would  be  counte- 
nancing, as  it  were,  a  mere  fraud  upon  the  executor,  if  the 
heir  was  allowed  to  call  upon  him  after  such  a  disclaimer;" 
It  appears  from  the  preceding  cases,  that  where  the  na» 
ture  of  the  transaction  is  simply   a  mortgage  by  husband 
and  wife  of  the  wife's  estate  for  the  debt  of  the  husband, 
tbe  inference  drawn  from  these  facts  by  a  court  of  equity,  16, 
that  the  wife  intended  to  be  repaid  out  of  his  assets;  but 
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anbtlier  question,  in  addition  to  this  of  the  wife's  right  to 
exoneration,  often  arises  incases  o/this  description  ;  namely, 
whether  the  wife  has  any  resulting  trust  in  the  mortgaged 
premises  after  the  term  has  expired,  or  the  money  has  heen 
repaid  ;  and  this,  like  the  question  of  exoneration,  depends 
altogether  on  the  intention  of  the  parties  ;  as  the  wife  may 
join  as  a  security  for  her  hushand's  debt,  and  intend  that 
,  ber  own  estate  shall  be  the  fund  out  of  which  the  creditor 

shall  be  repaid,  so  she  may  also  intend  to  bar  herself  and 
Wife  has  a  her  heirs  of  any  future  interest  in  the  mortgaged  estate,  I^ 
trust ^in  68-  however,  the  transaction  be  merely  a  mortgage  by  husband 
^^^mo>^-  and  wife  of  her  estate  for  the  debt  of  the  husband,  she  will 
Sfdebtof  not  be  deprived  of  a  resulting  trust  in  the  lands,  even 
thouS^  though  the  equity  of  redemption  should  be  reserved  to  the 
equity  of  husband  and  his  heirs  ;  notwithstanding  such  reservation, 
ehouuTbe'^  the  previous  rights  of  the  parties  will  remain  unchanged. 
J2**"[Mto  The  established  rule  upon  the  subject  of  mortgages  by 
his  heirs,  husband  and  wife  is,  whether  it  be  the  estate  of  the  husband 
Role  as  to  or  of  the  wife,  if  she  join  in  the  conveyance,  either  because 
mor4ages  ^^^  estate  belongs  to  her,  or  because  she  has  a  charge 
bj  husband  by  way  of  jointure  or  dower  out  of  it,  and  there  is  a 
either  of'  mere  reservation  in  the  proviso  for  redemption  of  the 
oroflher*  mortgage,  which  would  carry  the  estate  from  the  person 
upon  the  who  was  the  owner  at  the  time  of  executing  the  mort- 
re^]^  g^;^  or  where  the  words  admit  of  any  ambiguity,  that 
tion.  there  is  a  resulting  trust  for  the  benefit  of  the  wife  or 

for  the  benefit  of  the  husband,  according  to  the  circum- 
stances of  the  case.  This  doctrine  of  a  resulting  trust 
in  the  wife,  where  she  has  joined  her  husband  in  a  mort- 
gage of  an  estate,  on  which  she  had  a  charge  a^  jointress 
or  dowress,  seems  to  have  been  first  affiled  in  Cotton  v. 
Cotton,'  which  was  heard  before  Mr.  Justice  Windham, 
for  the  decree  contains  the  following  passage  :  '*  And  as  to 
the  mortage  made  to  Perkins  by  the  said  Nicholas  and 
the  defendant,  his  relict,  it  appearing  that  part  of  the  mort- 
gaged  lands  was,  before  that  mortgage  was  made,  settled  on 
the  said  Nicholas  and  Catherine  in  jointure  or  otherwise, 

r  2  Rep.  in  Chan.  73. 
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SO  as  thie  same  came  to  her  as  survivor,  this  Court  is  of 
opinioDy  ^that  the  equity  of  redemption  belongs  to  her  as 
survivor,  and  not  to  the  platDtiff/*  who  claimed  it  as  heir 
to  Nicholas,  her  husbaijd  Brpad  v.  Broad'  is  the  next 
case  on  the  subject  The  facts  were,  the  husband  of  the 
plaintiff  had  settled,  kUer  aKa,  houses  in  Bread-street^ 
value  360/.  per  tmnuniy  to  the  use  of  himself  for  life,  re- 
mainder to  the  plaintiff  for  her  jointure,  with  remainder 
over.  The  houses  were  destroyed  by  fire  in  1666,  and  then 
the  husband  and  wife  borrowed  1500/.  to  build  upon  the 
ground,  and  levy  a  fine,  sur  cancesHt^  for  nineiy-nine  years, 
if  the  wife  should  live  so  long  ;  and  a  deed  is  made  between 
the  conusee  and  the  husband,  wherein  the  husband  cove- 
nants to  repay  the  mortg^age  money  with  interest,  and  the 
equity  of  redemption  is  limited  to  the  husband  and  his  hetrsy 
but  the  wife  is  no  party  to  this  deed.  The  husband  ex- 
pends  a  large  sum  of  money  in  building  on  this  ground,  and 
dies.  The  question  was,  whether  the  jointress  or  the  heir  6f 
the  husband  should  redeem.  Lord  Chancellor  Nottingham 
had  decreed  it  to  the  wife  ;  and  on  a  bill  to  review,  to  which 
there  was  a  demurrer,  the  Lord  Keeper  was  of  the  same 
opinion,  because  the  wife  wa«  no  party  to  the  deed  by  which 
the  redemption  was  limited  to  the  husband  ;  and  for  the 
wife  being  a  jointress,  and  having  granted  a  term  for  years 
only  out  of  her  separate  estate  for  life,  there  rests  a  rever- 
sion in  her,  which  naturally  attracts  the  redemption.  His 
Lordship  added,  if  the  cause  had  come  originally  before 
him,  and  there  had  been  assets  sufficient,  the  husband  hav- 
ing covenanted  to  pay  this  money,  he  would  have  decreed 
it  clear  to  the  wife.  It  was  as  little  as  a  husband  could  rea- 
sonably do,  to  rebuild  the  houses,  and  put  his  wife's  jointure 
in  as  good  a  plight  as  it  was  before,  and  therefore  allowed 
the  demurrer  to  the  bill  of  review. 

The  question  as  to  the  wife^s  right  to  exoneration  was  not 
discussed  in  this  case,  probably  because  the  husband  had 
no  assets  out  of  which  her  jointure  could  have  been  exo- 

^  S  Cat.  in  Chan.  08.  161.     1  Vern.  «l.^    Eq.  Cbp.  Ah.  fi«.  169.  316. 
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Derated.  The  question  was  between  the  heir  of  the  hus- 
band and  the  wife  only  as  to  the  right  to  redeem  the  premi- 
ses, which  was  decreed  to  the  latter,  although  the  redemp- 
tion had  been  limited  to  the  husband  and  his  heirs.  But  it 
appears  from  the  observations  of  the  Lord  Keeper,  that  if 
the  wife  had  sought  for  indemnity  out  of  her  husband's  as- 
sets, it  would  have  been  decreed  to  her. 

So  in  Ruscotnbe  v.  Jlarcy^  it  was  held  by  the  House  of 
Lords,  affirming  the  judgment  of  the  Court  of  Exchequer, 
that  the  mere  circumstance  of  the  equity  of  redemption  of 
the  wife's  estate  being  reser\'ed  to  the  husband  and  his  heirs, 
is  no  evidence  of  an  intention  in  husband  and  wife  to  bar  iier 
of  her  right  to  redeem,  and  that  the  husband  has  the 
equity  of  redemption  merely  in  right  of  his  wife,  as  he 
held  the  legal  estate  before  the  mortgage.  The  fuels  were 
these :  Nicholas  Hare  being  seised  in  fee  simple  of  the  lands 
in  question,  in  1 749.  mortgaged  them  by  lease  and  release 
to  William  House,  for  800/.,  at. 4/  10«  per  cent-  interest, 
a;id  there  was  a  covenant  to  levy  a  fine,  the  uses  of  it  to 
eiiure  to  House,  his  heirs  and  assigns,  subject  to  the  pro-, 
viso  for  redemption,  and  the  fine  was  accordingly  levied. 
In  1762,  Hare,  by  a  deed  poll,  mortgaged  the  estate  to 
House  for  a  further  sum  of  450{.  at  the  same  rate  of  interest 
In  1757,  Hare  devised  all  his  lands  to  bis  wife,  and  made 
her, his  executrix  as  well  as  devisee,  and  residuary  legatee. 
4fter  the  death  of  Hare,  his  wife  married  Alexander  Bni* 
ford  and  in.  1766  Bruford  and  his  wife,  by  indentures  of 
lease  and  release  uniting  the  former  mortgages,  and>  wit- 
nessing that  for  the  better  securing  the  said  sums  of  800/. 
and  450/.,  with  interest  for  the  future  at  the  rate  of  51.  per 
ceni.p^  annum^  they  granted  the  same  premises  to  House, 
discharged  of  th&  former  proviso  for  redemption,  but  sub- 
ject to  another  proviso  ;  that  on  payment  by  Bruford  of  the 
two  sums  amounting  to  1250/.,  and  interest  at  51.  per  cent, 
at  a  certain  day.  House  should  reconvey  the  premises  to 
Bruford,  ^he  husband,  his  heirs  and  assigns  for  ever.     Mrs. 
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Hare  died  in  1794>  and  her  husband  afterwards  sold  the 
premises  to  the  defendant,  Ruscombe*  and  died  in  1799» 
The  bill  was  filed  in  the  Exchequer  by  the  heir  at  law  of 
Mrs.  Hare  against  the  purchaser,  the  representatives  of  the 
husband  and  the  mortgagee  for  redemption ;  and  in  1813 
the  Court  decreed  the  plaintiflf  entitled  to  redeem,  from 
which  decree  the  purchaser  and  the  representatives  of 
I^ruford  appealed.  It  was  argued  for  the  appellants,  that 
this  was  not  like  the  case  of  pledging  the  wife's  estate  for 
the  debt  of  the  husband,  but  it  was  the  case  of  a  husband 
binding  himself  to  paj  the  debt  of  a  wife,  and  that  it 
might  be  presumed  that  the  wife  in  consideration  of  his 
making  himself  so  liable,  intended  to  transfer  to  him  the 
eqnity  of  redemption.  To  this  arirument*  Lord  Eldon's 
answer  was,  that  in  this  case,  if  there  were  no  assets  o( 
^are,  the  debt  was  not  the  debt  of  either  husband  or  wife  ; 
^at,  if  there  were  no  personal  assets,  the  debt  Was 
charged  only  on  the  real  estate,  and  if  the  testator  had 
other  real  estates,  his  covenant  would  have  bound  the  other 
real  estates,  but  he  wife  would  not  be  the  debtor  ;  that 
the  sole  purpose  of  the  fine  mortgage  was,  the  better 
securing  the  payment  of  the  principal,  and  varying  the  rate 
of  interest ;  that  there  was  no  recital,  no  .  special  circ  um- 
stance,  from  which  it  could.be  concluded  that  the  real 
intention  was  to  make  a  new  settlement  o(  the  estate,  or  to 
show  that  the  intention  was  to  go  beyond  the  purpose  ez« 
pressed  in  the  deed ;  nothing  to  take  it  out  ot  the  rule, 
that  where  the  husband  is  seised  of  the  legal  estate  jure 
uxoris,  &nd  husband  and  wife  join  in  a  mortgage  of  the 
e3tate,  reserving  the  equity  of  redemption  to  the  husband  and 
his  heirs,  the  husband  has  the  equity  of  redemption,  as  he 
before  had  the  legal  estate,  jure  uxaris.  And  the  decree 
was  accordingly  affirmed. 

It  is  to  be  observed  of  the  above  case,  that  the  question 
of  exoneration  did  not  arise  in  it,  the  debt  being  neither 
that  of  the  husband  nor  of  the  wife,  Ij^it  of  the  estate  only, 
and  the  heir  of  the  wife  merely  seeking  the  right  of  re- 
demption.    But  it  is  evident,  that  if  the  debt  had  been  the 
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busbaiid^s  and  the  equity  of  redemptio.n  reserved  to  Um 

and  his  heirs,  not  oply  the  right  of  redemption  wouM  have 

been  decreed  to  the  heir  of  the  wife,  but  the  assets  of  the 

husband  would  have  been  held  to  he  Kable  to  the  exone- 

ration  of  the  estate  to  the  extent  of  his  debt 

Where  the       As  the  reserration  of  the   equity  of  redemption  to  the 

r^mption  husband  and  his  heirs  wiU  not  rebut  this  equitj,  it  follows 

is  reserved  ^  f^Uotiy  if  it  be  reserved  to  both  husband  and  wife  and 

and  wife,     their  heirs,  that  such  reservation  will  not  raise  a  presump- 

and  their     ^j^^j^  against  this  olaim.     So  it  was  in  Pocock  v.   Lee,"  where 

does  not      the  husband  and  wife  made  a  mortgage  of  the  wife's  estate, 

^J^j  to"     ^  husband  covenanted  to  pay  the  money*  bue  the  equity  of 

be  ezone-     »demption  was  reserved  to  them  and  their  heirs.     The 

rated. 

husband  died  and  made  the  defendant,  his  executor.  The 
question  was  upon  exceptions  to  the  Master's  report 
whether  the  mortgage  money  should  stand  charged  upon 
the  land,  or  the  land  be  exonerated  out  of  the  husband's 
personal  estate.  The  Court  held,  that  the  husband, 
having  had  the  money,  is  in  equity  the  debtor,  and  the 
land  is  to  be  considered  but  as  an  additional  security. 
However,  in  a  modern  case,  Coi^kei  v.  Barker^''  where  hus- 
band and  wife  joined  in  a  mortgage  of  the  wife's  estate  for 
the  husband's  debt,  and  the  equity  of  redemption  was 
reserved  to  the  husband  and  wife  and  their  heirs,  the  bill 
of  their  son,  who  claimed  the  estate,  as  heir  to  his  mother, 
subject  to  the  mortgage,  was  dismissed.  There  was  no 
ai^ument  in  the  case  founded  on  a  resulting  trust  to  the 
wife,  nor  do  the  counsel  on  either  side  seem  to  have  mjide 
the  slightest  allusion  to  it.  Baron  Thompson  alone  advert- 
ed to  Hie  rule  on  the  subject,  for  his  Lordship  said,  in  reply 
to  one  of  the  defendant's  counsel,  ''  It  has  often  been  ruled, 
that  a  reservation  of  this  kind  (of  the  equity  of  redemption 
to  the  husband  and  wife  and  their  heirs),  in  a  fine  levied 
completely  dweraa  intuiiUy  shall  not,  without  an  express 
declaration  of  such  intention,  carry  the  estate  in  a  new 
^    channel,  not  even  if  jf  had  been  to  the  husband  and  iA 
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heirs  only/^     However,  notwithstanding  this  decimon,  there 
is  no  doubt  that  the  preceding  authorities  remain  unshaken. 
Such  is  the  effect  of  a  reservation  of  the  equity  of  re- 
demption to  the  husband  and  his  heirs,  or  to  the  husband 
and  wife  and  their  heirs,  when  the  case  is  that  of  a  mort- 
gage by  husband  and  wife  of  her  estate.     But  if  the  trans- 
action   be  intended  to  be  something   more  than  a  mere 
mortgage,  of  this  kind,  if  there  be  any  purpose,  beyond 
that  of  the  mortgage,  manifested  by  the  provisions  of  the 
deeds,  by  which  the  object  is  to  be  effected,  then  the  wife 
wiJlnot  have  a  resu] ting  trust,  and  the  estate  will  descend 
according  to  the  limitations  of  the  instruments.     The  rule  ^, 
laid  down  by   Lord  ReUesdale    in   delivering  his  opinion  rcBcrvation 
in  the  House   ol  Lords  in  the  case  of  Jackson  v.  Innes  ^^uyof 
and  Others^  is,  that  «*  where  the  declaration  of  the  uses  redemption 
of  the  fine   refers  simply  to  the    operation  of  the  deed  tom^t 
as    a    mortgage,    where    it   is  simply  a  declaration   that  <^?«Ia«^»*>o'^ 

.«  ,,,/•'  oi  the  uses 

the  money  bemg  paid,  the  fine  shall  enure,  to  the  per-  of  the  fine, 

sons  who  make  the  mortgage,   and  there   is  nothing  else  estlte^oes 

which    makes    it    subject    to  redemption,  that  would,  be  according 

considered  as  a  mere  clause  of  redemption,  and  construed  utioni'S"' 

in  the  same  way.     But  where  the  form  of  the  equity  of  re-  ^*>®,^*"^^ 

J  ..  ,  .  ,  ,     -    ,  ^      J  instrument. 

demption  has  nothmg  to  do  with  the  linMtations  of  the 
estate,  where -the  limitation  of  the  estate  is  perfectly  dis- 
tinct, there  the  wife  shall  not  have  a  resulting  trust."  As, 
for  instance,  where  the  equity  of  redemption  was  reserved 
to  husband  and  wife,  or  either  of  them,  or  tb^ir,  heirs,  ex- 
ecutor8,*&c.,  and  a  fine  was  levied,  which  was  to  enure  to 
husband  and  wife,  and  the  longest  liver  of  them,  and  then 
to  the  right  heirs  of  the  husband,  such  limitation  has  been 
considered  as  affording  evidence  of  an  intention  to  make  a 
settlement  of  the  estate  distinct  from  the  mortgage,  and 
was  held  to  rebut  the  equity  of  the  wife  to  redeem  as 
against  the  heir  of  the  mortagor,  her  husband.  So  it  was  m 
RoweU.  fVhaUey,^  where  husband  and  wife  mortgaged  lands 
settled  on  her  for  a  jointure  by  a  former  husband,  who  had 
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ako  devised  to  her  the  inheritance  in  thetn-  ( 1 )  The  husbaad 
covenanted  in  the  deed  of  mortgage  that  he  and  his  wife 
would  make  better  assurance  bj  fine ;  and  in  the  same 
deed  was  a  proviso,  that  if  the  money  were  paid  at  the 
appointed  time,  the  fine  should  enure  to  the  husband  and 
wife,  and  the  longest  liver  of  them,  and  after  to  the  rigbt 
heirs  of  the  husband  for  ever ;  and  a  fine  was  accordingly 
levied*  The  hitslband  died,  and  on  a  bill  by  the  wife  to 
redeem  against  the  heir  of  the  mortgagi^e,  and  also  of  the 
husband,  the  mortgagor,  the  Court  held  that  the  plaintiff 
and  the  heir  of  the  mortgagor  should  proportionab/y  pay 
what  was  due  upon  the  mortgage  at  the  time  of  the  death 
of  the  mortgagor,  rating  her  estate  for  life  at  one  third, 
and  the  reversion  in  fee  of  the  infant,  the  heir  of  the  mort- 
gagor, at  two  thiids  from  the  time  of  the  mortgagor's 
death  From  this  judgment  it  appears  that  the  Coim  con- 
sidered the  special  reservation  of  the  equity  of  redemption 
to  husband  and  wife,  and  the  survivor  of  them,  remainder 
to  the  right  heirs  of  the  husband,  to  be  a  new  settlement  of 
the  estate,  quite  independent  of,  and  unconnected  with  the 
mortgage,  and  showing  that  no  resulting  trust  was  intended 
for  the  wife. 

innes  v.  Jackaon;^  is  a  furthfer  authority  in  support  of 
the  prmeiple,  that  where  the  mortgage  by  husband  and 
wife  of  the  wife's  estate  is  accompanied  by  a  nev  settle- 
ment of  the  mortgaged  premfses,  it  takes  away  the  result- 
ing trust,  whfch  belongs  to  the  ordinary  transaction,  and 
consequently  rebuts  the  presumption  of  an  intention  that 
the  lands  shall  be  exonerated  out  of  the  husband's  assets. 
In  this  case  Richard  Jackson  and  Anne  his  wife  were 
seised  under  then-  marriage  settlement  of  certain  lands  to 
them  successively  for  their  lives,  remainder  in  strict   settle- 

(1^  It  docs  not  appear  distinctly  in  the  Hcport,  that  the  wife  had 
any  estate  in  the  mortgaged  premises  beyond  her  jointnro,  but  she 
must  have  had  ao  estate  of  inheritance  in  hem,  otherwiso  they  coold 
not  hare  been  settled  by  her  on  the  heirs  of  the  mortgagor. 

ylGVes.  356. 
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ment,  remainder  to  the  heirs  of  the  wife.  The  setflement 
empowered  Jaokaon  and  wife,  during  their  joint  U^e^  by 
anj  deed  under  their  hands  and  seals,  to  alter  or  revoke 
all  or  any  of  the  uses  before  limited  of  said  forma,  and  to 
limit  anjr  new  uses  in  lieu  thereof.  All  the  issue  died  dur«* 
ing  the  lives  of  their  parents.  In  1745  Jackson  and  wife 
demised  these  lands  lor  one  thousand  years,  to  be  void  on 
payment  by  Jackson  and  his  wife,  or  either  of  them,  their 
or  either  of  their  heirs,  executors,  administrators,  or  assigns^ 
of  200/.,  lent  to  Jackson  by  Child,  with  interest.  Jackson 
afterwards  borrowed  400/.  from  the  same  person,  whieli 
sum  also  was  charged  on  the  same  premises  for  tte  residue 
of  the  terms,  with  a  similar  proviso  for  redemption  by 
JacksQii  and  wife.  They  also  covenanted  to  levy  a  fine^ 
which  it  was  declared  should  enure  to  Child  during  the 
term,  subject  to  the  said  proviso  ;  and  after  the  expiration 
or  sooner  determination  of  the  term,  to  the  u^  of  Jackson 
and  his  wife  for  tl^eir  lives,  and  the  life  of  the  survivor ; 
and  after  both  their  deceases,  to  the  use  of  the  heirs  of 
their  bodies ;  and  for  de&ult  of  such  issue,  to  the  rig^^ 
heirs  of  the  survivor  of  Jackson  and  wife.  A  fine  was 
levied  accordingly.  Jackson  afterwards  discharged  the 
mortgage,  and  took  an  assignment  of  the  term,  and  a 
reconveyance  of  the  estate  to  himself.  Mr.  and  Mri. 
Jackson  died  without  issue,  he  having  devised  the  mort* 
gaged  premises  in  fee  simple.  The  trill  was  filed  by  per« 
sons  claiming  under  the  heir  at  law  of  the  wife,  praying 
an  account  and  redemption,  and  a  reconveyance  by  the 
devisee  of  Jackson,  sugf^stiiig  that  the  reservation  of  the 
equity  of  redemption  to  the  survivor  of  Jackson  and  Anne 
his  wife,  was  a  mistake  ot  the  conveyancer,  or  an  imposi* 
tidn  on  the  wife,  as  she  had  no  intention  of  parting  wkb 
the  inheritance  of  her  estate  further  than  to  assist  her  hus« 
band  in  making  a  security  to  Child  for  the  loan  of  the  400i. 
Lord  Eldon  held  that  there  was  a  resulting  trust  to 
theheu3  of  the  wife.  His  Lordship  stated  the  dootrine 
of  Ae  Court  to  be,  that  if  the  intention  is  to  make  a 
iBortgage  of  the  wife's  estate,  that  intention  AiM  goveni 
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the  parties,  and  the  equity  of  redemption  shall  belong  to 
iht  person  who  had  the  estate  before,  so  as  to  grive  back  the 
inheritanoe  to  those  from  whom  it  came.  That  the  ques- 
tion was,  whether,  taking  the  whole  transaction  tc^etfaer, 
any  thing  more  was  meant  than  that  it  should  be  a  mor^;ag« 
transaction  ;  whether  there  was  apparent  on  the  face  of  the 
deed  a  declaration  of  intention  to  do  something  more  than 
to  make  a  mortgage,  or  that  clear  manifestation  of  such 
intention,  which  might  be  represented  as  equivalent  to  such 
a  declaration.  His  Lordship  added,  **  My  opinion  is,  that 
there  is  not ;  that  there  is  no  part  of  this  deed  which  showa 
any  purpose  beyond  that  of  making  a  mortgage.'' 

There  was  an  appeal  from  this  decree  to  the  House  of 
Lords,  upon  the  ground  that  the  decision  was' not  ];a8t]&ed 
by  the  authority  of  the  cases,  in  which  reservations  of  the 
equity  of  redemption  to  persons,  having  no  previous  in- 
terest, have  been  considered  as  resulting  trusts  for  the  pre- 
vious owners  of  the  estates.  ^ 

Lord  Bedesdale,  having  stated  the  different  cases  beloi^-< 
ing  to  Ae  subject,  supported  the  appeal,  on  the  ground  that 
the  operation  of  the  deed,  as  to  the  mortgage  term,  and  the 
operation  of  the  deed  as  to  the  limitation  of  the  fee,  were 
wholly  distinct,  and  did  not  in  any  way  depend  on  each 
other.  That  the  term  and  the  fee  were  kept  distinct  in  the 
deed.  That  the  term  being  at  an  end  by  the  payment  of 
the  money,  the  operation  of  the  deed,  so  far  as  it  declared 
(he  limitation  of  the  estate,  subject  to  the  term,  remained 
perfectly  distinct,  and  had  no  connection  whatsoever  with 
the  existence  of  a  term,  which  then  would  have  ceased  to 
exist.  That  the  right  of  redeiuption  must  be  discovered 
from  the  title,  which  the  deed  itself  declares  to  be  in  the 
husband  and  wife  for  their  respective  lives,  then  to  the 
heirs  of  their  bodies,  and  then  to  the  survivor  in  fee.  That 
according  to  the  mode  in  which  this  settlement  had  beoi 
made,  there  is  no  connection  whatever  in  legal  opera* 
tion  between  the  mortgage  and  the  new  limitations  con- 
tsined  in  the  deed,  which  are  distinct  in  form  and  substance, 
expressly  providing  for  a  subject  which  was  not  included 
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1A  the  mortgage.     They  limit  the  reversion  iif  fee»  while  the 

mortgage  is  coofined  to  the  term  of  1000  years.     Lord 

Eldon  said,  that  the  circumstances  of  this  case  were,  cer- 

tainly,  in  point  of  fact,  much  better  understood  than  they 

were,  and  much  greater  research  had  been  made  into  cases 

so  as  to  oring  before  the  consideration  of  the  House  thet" 

true  principle  of  decision ;  that  the  Court  below  did  not 

rightly  apprehend  the  case  ;  that  on  looking  into  the  cases 

which  had  been  referred  to,  he  was  of  opinion  that  the  de^ 

cree  ought  to  be  reversed.     And  it  was  accordingly  reversed. 

Reeve  v.  Hick^  has  been  since  decided  on  the  same  principle. 

There  husband  and  wife  seised  in  fee  in  right  of  the  wife 

demised  by  way  of  mortgage  for  1000  years.     This  deed 

contained  a  reservation  of  a  peppercorn  rent  during  the 

term  to  husband  lind  wife,  and  to  the  heirs  and  assigns  of 

the  wife,  and  also  a  covenant  by  the  husband  for  himself 

and  wife,  that  they  would  levy  a  fine  to  the  use  of  the  mort*" 

gage  for  the  term,  and  subject  thereto  to  the  use  and  be*- 

hoof  of  the  husband,  his  heirs  and  assigns  for  ever,  and  for 

no  other  use,  intent,  or  purpose  whatsoever.    The  clause  for 

redemption  provided  that,  upon  repayment  of  the  money, 

by  husband  and  wife,  or  either  of  them,  their'  or  either  of 

their  heirs,  executors,  administrators,  or  assigns,  the  term 
should  cease.     On  a  bill  by  the  wife  and  her  children  after 

the  death  of  the  husband,  for  a  redemption,  the  Vice^Chan- 
cellor  said,  ^*  This  case  is  not  distinguishable  in  principle 
from  Innes  v.  Jackson.  The  limitation  of  the  uses  of  the 
fine  to  the  husband  and  his  heirs  has  no  connection  with 
the  purpose  of  the  mortgage  of  the  proviso  of  redemption, 
but  is  altogether  a  new  settlement,  which  defeats  the  heir 
of  the  wife." 

The  wife  has  an  equity  of  nearly  the  siime  nature,  wherCi 
instead  of  pledging  her  real  estate,  she  advances  a  sum  o^ 
money,  being  her  separate  property^  for  the  discharge  of  hei: 
husband's  debt.  In  such  a  case,  the  question  is,  whether 
this  advance  was  intended  as  a  loan  or  a  gift,  and  it  haa 
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been  held,  thaf^  if  it  shell  appear  to  have  been  the  forBier» 

file  wife  shall  stand  in  the  place  oi  the  ereditor  as  a  stranger. 

If  tlM  wile  and  be  invested  with  the  same  remedies.     As  is  Partgneki 

•dYance       y^  PawUty*  where  the  wife  had  a  separate  estate  by  wCne 

her  sepai^  r  ^^ 

«te  proper-  of  her  marriage  settlement,  and  the  husband  having  an  in* 
tobtf^tra^  combranee  upon  his  estate,  the  wife  advanced  money  to 
band,  for  pay  it  off,  and  the  receipt  from  the  mortgagee  was  delivered 
meiir^hiB  to  her ;  the  question  was,  whether  this  was  a  bonotj  or  a 
^^^ti^  loan,  as  the  receipt  was  not  produced.  Ijord  Hardwicke 
to  stand  in  sttd,  **  If  it  is  by  way  of  loan,  she,  having  a  separate  estate^ 
^tiia^m^  most  be  considered  as  a  distinct  person,  and  is  equally 
ditor.  ^ititled  to   stand  in    the  place  of  the  mortgagee,  as  a 

•tranger.^ 
Where  wife  In  like  manner,  where  the  wife  joined  her  husboii  m  a 
ia^!uid^  grant  of  an  annuity,  and  the  grant  comprised  as  well  her 
the  grant  of  separate  property,  as  property  given  to  her  for  life,  not  to 
oot^faw^^  her  separate  nas,  to  which  her  husband  was  entitled  jtr» 
"®P*^*^  mmiH,  and  the  hnsband  afterwards  took  the  benefit  of  an 
■he  waa '      Insolvent  Debtors'  Act,  Sir  John  Leach,  Vice-ChanceUor, 

«tiu!^  to  ^'^>  ^^^  ^^  ^^  ^^^  ^  ^^^^y  ^^^y  ^°  ^^^  fS*^^  of  the 
have  the      annuity,  which  comprised  her  husband's  property  as  well  as 

income  ap-  her  own,was  entitled  as  between  her  and  her  husband,  and 

^^^the  the  assignee  under  the  Insolvent  Debtor's  Act  and  subse* 

of  the  an-    quent  annuitants,  to  have  the  husband's  income  finit  applied 

Srt^^.^  in  satisfaction  of  the  annuity.^ 

stance.  h  seems,  also,  that  if  a  husband  gets  the  separate  pro- 

'^^fhettBB'    party  of  his  wife  from  the  trustee',  with  or  without  the  con* 

w^(3t  the  ^^^  of  his  wife,  and  applies  it  in  the  purchase  of  an  estate, 

^^%      she  wiO  be  an  incumbrancer  upon  it,  to  the  amount  of  the 

the  hoe-      money  so  applied,  if  the  application  of  the  purchase  money 

1^^*^^       can  be  clearly  established,  though  there  be  no  covenant  on 

chaaeofan  the  part  of  the  husband  to  purchase  and  settle  land.     This 

estate,  ane  . 

wfll  be  an    rule  was  sought    to  be  established  in   Ltnch  v.  Leneky^ 


bi^r  ^^^^  ^  ^^^^  ^^  ^  bill  against  the  brother  and  heir  at 
m>on  it  to .  law  of  her  deceased  husband,  insisting  that  estates  of  which 
tint,  her  husband  had  died  seised,  had  been  purohased  with  fact 

aS  Atk.  383  b  Aigailar  v.  Ai^ar,  5  Mad.  414.  c  10  Vw.  511 . 
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of  her  separate  property,  and  praying  to  have  satisfaction 
out  of  these  estates  By  virtue. of  an  equitable  lien.  The  bill 
was  dismissed  ;  not,  however,  on  the  ground  that  such 
an  equitable  lien  might  not  be  made  out  and  supported,  but 
because  there  was  not  satisfactory  evidence  that  the  money 
had  been  applied  in  the  purchase.  The  equity  pf  the  wife 
to  a  lien  on  an  estate  purchased  by  her  husband  with  her 
separate  money,  was  not  denied  in  the  discussion  of  this 
case,  or  in  the  judgment  of  the  Court ;  but  the  plaintiff 
failed  in  the  proofs  necessary  to  raise  it. 

Where  the  wife  joins  her  husband  in  a  mortgage  of  her  The  widow 
oiMi  estate,  with  no  other  view  than  that  of  lending  him  the  to  ndeSm 
money,  we  have  seen  that  she  has  not  only  a*  right  to  be  in-  ^^^  ^j. 
demnified,  but  also  to  redeem  the  premises.     In  like  man*  mortmed 
ner  where  she  is  entitled  to  a  jointure  out  of  her  husband's  ^^^^Mt. 
lands,  which  were  mortgaged  at  the  time  of  the  settle* 
ment,  it  has  been  held  that  the  wife'  has  the  right  of  re- 
demption, and  that  her  executor  may  hold  the  lands  until 
the  mortgage  money  has  been  repaid  with  interest,  because 
the  tenant  for  Ufe  ought  to  he  reimbursed  the  money  she 
paid  to  set  her  estate  free,  and  in  the  condition  she  ought  to 
have  been  in.<^     On  the  other  hand,  if  her  jointure  lands  be  Ff  ^?  ^^^ 
unincumbered,  and  she,  after  marriage,  join  with  t^er  bus-  mortga^ 
band  in  a  fine^  and  mortgage  the  land,  and  the  husband  —  ^f' 
dies,  there  her  land  is  charged,  and  she  shall  pay  her  part  nni^B,  after 
towards  disburthening  the  land ;  but  her  executors  ahall  buJ?^ 
not  hold  the  lands,  until  the  mortgage  money  shall  hi\ve  ^^^>  f^^ 
been  repaid,  because  she  herself  concurred  in  laying  on  t^e  in  pa^Sng 
charge,  and  tbereiore  must  concur  in  the  disburthening  of  i£^ 
it,  according  to  the  value  of  her  interest.^  branch. 

d  1  Chan.  Caa.  971.    8  Vent.  243.        e  3  Chan.  Cas.  99,  100.    7  Bac. 
7  Bac.  Ab.  639,  640.  Ab.  639, 640. 
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CHAPTER  Xlll. 

OF  THE  Ei^UITY  OF  THE  HUSBAND  TO .  BE  RELIEVED  AGAINST 
A  8ETTLEAIENT  MADE  BT  HIS  WIFE  BEFORE  HER  MAR- 
RIAGE. 


Hnsband 
not  to  be 
deprived 
byfraod  of 
bi8  legal 
rights  over 
iSd  piD- 
peity  of  his 
wife. 


If  a  wo- 
man con- 
vey her 
estate  be- 
fore mar- 
nag^  with- 
out the  pri- 
vity of  her 
intended 


The  equities  which  have  been  detailed  in  the  prece.ding 
chapters  of  this  book,  operate,  and  are  intended  solely  for 
the  benefit  of  the  wife,  or  of  those  claiming  vmder  her. 
The  only  object  of  these  guards,  which  a  court  of  equity 
interposes,  is  the  protection  of  the  interests  of  manied 
women  agsdnst  the  legal  rights  of  their  husbands.  But  the 
husband  also  has  his  equity  ;  and  it  is  this,  that  he  shall  not 
be  deprived  b^fraud  of  the  rights  which  the  law  gives  to 
him  oTer  the  property  of  his  wife.  It  is  one  of  the  rights 
of  marriage,  that  the  husband  shall  be  entitled  to  the  rents 
and  profits  of  his  wife's  real  estate  during  their  joint  lives, 
and  sometimes  during  his  own,  and  also  that  he  shall  have 
the  entire  dominion  over  her  personal  property.  A  woman, 
too,  while  she  is  sole,  may  dispose  of  her  own  property 
as  she  ^thinks  fit ;  but  if  such  disposition  derogate  from 
the  martial  power  over  it,  there  may  be  drcuinstances  un- 
der which  an  after-taken  husband  would  be  relieved  against 
the  instnmientby  which  the  conveyance  had  been  effected, 
as  being  fraudulent  against  him. 

The  rule  laid  down  on  this  subject  is,  that  if  a  woman 
make  any  conveyance  of  her  own  estate  before  marriage 
without  the  privity  of  her  intended  husband,  or  confess  any 
judgment,  or  acknowledge  any  statute  to  affect  her  estate^ 
other  than  such  as  were  upon  valuable  consideration,  thej 
6ball  not  affect  the  husband.*    The  cases  on  this  head  of 


a  lez.  Prst  102.    1  Fonb.  259.   ^ 
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equity  may  be  redaced  to  four  claases  ;  First,  where  a  con*  husband, 
veyance  has  been  made  by  the  wife,  of  her  own  property  to  beboand 
her  own  separate  use,     Secomlly,  where  the  conTeyance  i^y  Aecon- 
has  been  made  for  her  ose  by  a  third  person.     Thirdly, 
Where  a  conveyance  has  been  made  by  a  woman  in  con<* 
temptation  of  nxarriage^  for  the  benefit  of  her  children  by  a 
former  husband.     Fourthly,  Where  the  wife  has  executed 
a  security  for  money  to  a  third  person. 

Howard  v.  Hooker^^  is  a  case  belongiiq;  to  the  first  class*  SetUement 
There  a  biU  was  filed  by  husband  and  wife  to  set  a9tde  a  ^nt^X 
deed  made  by  the  wife  before  her  marriage  with  the  plain-  ^°  P^ 
M,  her  husband,  and  that  he  in  right  of  his  wife  might  have  ^fhrnTpro. 
all  her  benefit  and  interest  in,  or  to  the  estate  of  Sir  John  ^^  ^ 
Baker,  and  receive  the  rents  and  profits  of  the  premises.     It  rate  nee. 
appeared  that  Lady  Howajrd,  previous  to  her  marriage  with 
the  plaintiff  Sur  Philip,  had  by  deed  assigned  to  the  defend- 
ants all  the  property  which  she  derived  from  her  for^ier 
husbandforherseparate  use,  and  that  Sir  Philip  had  after 
(he  marriage  settled  a  jointure  of  50/.  per  annum  upon  her. 
The  decree  was,  **  It  not  ^appearing  unto  this  Court  that 
the  said  Sir  Philip  had  any  notice  of  the  said  deed  till 
several  years  after  the  marriage,  nor  was  privy  or  consented 
to  the  making  of  any  such  deed,  but  having  intimation  that 
Dame  Bliaabeth  intended  to  dispose  of  her  interest  in  her 
former  husband's  estate  from  such  husband  as  she  should 
marry,  broke  off  the  treaty  of  marria^,  which  was  after^ 
wards  brought  on  again  by  some  friends  of  the  said  Dame 
Elizabeth,    and  (hat  the  said  ^  Su*  Philip  was   induced  to 
marry  the  said  Dame  Elizabeth,  upon  the  hopes  and  con- 
fidence of  having  the  interest  she  had  in  the  estate  of  said 
Sir  John  Baker,  her  former  husband,  without  which  he 
would  never  have  married  her ;  and  that  the  said  Sir  Philip 
never  knew  of  the  said  -  deed,  but  the  same  was  a  fraud 
upon  Sir  Philip ;  and  that  therefore  no  use  ought  to  be 
made  thereof,  and  decreed  the  same  be  absolutely  set  aside, 

h  2  Chan.'Kep.  81.    1  Eq.  Cm.  Ab.  R9. 
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and  no  use  to  be  imde  Ibofeof  ftgamak  lh«  mi  Sir  PhHq^  ot 

uy  ckumiBg  under  him  J^ 

Settlenent       fari$Um  V.  £aW  dfDoneU^  etNtnes  imder  tbe  same  head. 

man,  in        1^7  Dayril«  before  her  marriage,  without  Mr.  Carletoa'a 

ti^n^*^'^    priritjr,  had  conveyed  her  estate  to  the  defendants  and  their 

maniage,     beiTB*  in  tmst  tbitt  die;  shotild  permit  such  person  to  leeekte 

pe^^o  i^r  the  rents  and  profits,  as  she,  whether  covert  or  sale,  riioidd 

separate      appoint.     It  appeared  also  thai  Lady  Day ril  had  assured 

h»  ^cond  husband  that  be  shouU  enjoy  her  estate."^    And 

it  was  decreed  that  the  plamtif^  Carleton,  riioaid  have  (he 

possession  of  the  estate  ag^ainst  the  trustees.     So  in  Aw* 

fmi^i  case,f  *'the  Court  seemed  to  incUne,  that  if  a  woman 

doth  secretly,  without  the  knowledge  of  her  bunbtad,  before 

marriage,  convey  a  t«vm  of  years  a  trust  for  herself,  that 

this  shall  be  in  the  power  of  the  husband,  so  as  he  may 

either  grant  or  release  the  interest  of  the  wife/' 

s^ttiemeat       J|n  the  above  cases  the  settlements  were  made  by  the 

oLn,  for      wi^^St  in  contemplation  of  the  marrisges,  which  afterwards 

her  eepap     took  place*     Biit  if  the  settlement  have  been  made  br  tbe 

rate  uaey  u*       .i.  •  /.       •  ■  • 

contempla-  Wife  for  bcT  Separate  use,  in  contemplation  of  a  marriage, 

!^^^^^    ^ioh  did  not  take  place,ijt  will  not  be  void  against  a  sub* 

whi^oes  sequent  husband.     This  was  tbe  case  of  Lady  iSfraMaMrtv^ 

^tm>t    JBm^f^  the  fects  of  which  are  very  peculiar.    liady  Stinth* 

void  ^       QM>re,  pending  a  treaty  of  marriage  with  Mr.  CIrey,  coUk* 

another       veyed  all  her  real  and  personal  property  to  trustees  for  bar 

hoaband.     ^^^  ^^  sepaiule  use,  notwithstanding  any  future  coverture, 

wbidi  settlement  was  prepared  witb  tlie  approbation  of  Mr. 

Gney.     In  seven  days  afterwards,  kistend  of  marrying  bim, 

sbejnarried  Mr  Bowes.   Bowes,  afterwards,  by  force,  com« 

peUed  ber  to  revoke  the  uses  of  tbe  deed  of  conveyance,  to 

establish  wUeh,  a  bill  was  filed  by  Lady  Strathmore,  and 

Mr.  Bowes  filed  bis  cross  bill,  pray  tug,  that  the  settlement 

to  ber  septate  «se  might  be  set  aside,  as  finudulent,  being 

executedby  the  Countess  befiire  marriage,  without  his  know- 


0  S  Vera.  17.  e  Freem.  29. 

d  See  8  Cox'a  Bep.  33.  This  fiaud        f  2  CoJi's  Rep.  2a    1  V 
le  not  stated  in  Vera.  9  Br.  C.  C.  by  Eden,  345. 
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ledge,  and  in  derogation  of  his  rights,  and  that  the  deed  of 
revocation  might  be  established.  Mr.  Justice  Bailer,  sitting 
for  Lord  Thnrlow,  decreed  that  the  settlement  was  valid, 
which  was  affirmed  by  the  Chancellor  on  an  appeal  to  him, 
and  afterwards  by  the  House  of  IjoHs. 

The  only  rule  which  can  be  deduced  from  the  above 
cases  of  Htnoard  v.  Hooker ^^  and  CarleUm  v.  Earl  qf  Dorset,^ 
is,  that  if  a  woman,  during  a  treaty  of  marriage,  convey  her 
property  to  trustees  in  trust  for  her  own  separate  use,  and, 
at  the  same- time,  represent  to  her  intended  husband  that 
he  should  have  the  complete  dominion  over  it,  such  con- 
veyance would  be  deemed  fraudulent  and  void,  as  against 
such  husband.  And  the  inference  to  be  drawn  from  Lady 
StrcUhmore  v.  Bowe$^  is,  that  if  a  woman,  in  contemplation 
of  a  marriage  with  a  person,  whom  she  does  not  afterwards 
marry,  convey  her  property  in  trust  for  ^her  own  separate 
use,  such  conveyance  will  not  be  deemed  a  fraud  upon 
another  person,  whom  she  does  marry,  although  she  did 
not  communicate  to  him  the  fact  of  such  conveyance^.  But 
it  would  seem  that,  if  the  conveyance  be  made  pending  the 
marriage  treaty,  without  notice  to  the  intended  husband, 
whom  the  woman  afterwards  marries,  such  deed  will  be 
deemed  a  fraud  upon  him.  There  is  no  case  directly  esta- 
blishing this  proposition,  but  Liord  Thurlow  gave  a  very 
distinct  opinion  to  this  etFect,  in  his  judgment  in  the  above 
case  of  StrcUhmore  v.  Bowes.  His  Lordship's  words  were, 
**  If  a  woman,  during  the  course  of  a  treaty  of  marriage 
with  her,  makes,  without  notice  to  the  intended-  husband^ 
a  conveyance  of  any  part  of  her  property,  f  should  set  it 
aside,  though  good  primd  facie,  because  affected  with  that 
fraud."  And  it  seems  to  be  a  sound  principle,  that  the 
concealment  of  such  a  fact  under  such  circumstances,  when 
such  a  relation  is  about  to  take  place  between  the  pa^es^ 
should  be  treated  as  a  fraud.  Mr.  Justice  Buller,  in  Ms  judg* 
ment  in  the  same  case,  expressly  says,  that  the  bare  conceal* 
ment  of  a  conveyance  by  a  woman  to  her  separate  use  is  not 

g  2  Chan.  Hep.  8L  h  S  Vera.  17.  i  3  Qj)K,  S8; 
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SH$ckaxt(tp  msike:oitf  a  cas&of  frand^.but  tbatiitb  Mceasary 
iOi8)|aw.  Qti^r  f&ct0,,and  that  Jth^  husbaQ(d  U  a^twiU^  de- 

P^i|ow^(^§4rW  U^eao  gipuacis*  But  Lord  Thurlow,.  whfy 
affirmed  his  decree,  coQcaiT«d  m  it  ooj  diffeifent  gnouoc^; 
^  h^,  ](4or4»^ip  tb4)iigbt  that  such  a  conpe^kiAeDti  was 
fra44[4M)^m;  against  this  hu^aiid,  i,C  the  pom^ejilBQe^-WAva 
i^[)l|]^  il)i,  eoQjt^AQplatioii  of  ^  marri^e  witb  tb*  bufilii^dL 
ifbo^  s^^s  to  ayoid  it„  bu^tbalt  wbpj»  the  cpnv^jjaD^ie  w.w 
mp^ei  ia,  contemplation  pf  ^,  marriage  which,  n^ver  tpofc 
pjapi^,  ,it>i^s  aot  l^;apdulenjL  as  against  the  persoa  wilhr  wJ^oro 
ith^ta^n  plape*  Loi^  Rosslyo,.  alsOi  on  a  subseqpeiit 
.  Qqqa^i9^,  s^jg^  <<  IC  ^  womap^.  previpusly  to.  manif^ge, 
coi)y<9/|,  ll^jT)  propertjr,  with  tbe^  privity,  of  her.  intended 
buAl»§i^  it  wiU,  bi^.  fraud."  And  hi3  Lordsbij).  added» 
^^  ^flifym(^,Y.. ^Qw^  went  upon.  this,,  thf^  th^  deed. was 
I)ipjfj^8t(  a,^d^pippi&r,  beips  made  ip.contemplatipn,  ojE  a,mai;- 
xjmg%  ^it^.  ifRpther  person,  ^d  with  the.  cpnseqt  otf'  tb^ 
pfyfson."  Sq  tj^ftt^i^woul^  seem,  th^t  ooncei||n)f^ti  of  the 
oqifiYf^fVfi^qe,  iff.AOt  enough  unless  it  be  the  conrei^|pnf,nt 
9fif^<f^Te7^,nQe  made  in^  conteinpla^p^^  of  a^marriagft  with 
Uie  v^j.  P^f^Kf;  who.  afterwards  seeks  to.  set  it  aside. 
And)  l^ild  Thu^lpWf  on  the  hear^i^  of  the  appea).before 
th^  Lords  in,  tbQ;  aapie  cape,  went,  t^e  length,  of  sayini^ 
thajt;tibQUgh  the,  conveyjance  had  beea  made  with  ^  view  to 
a^foi^n^  marriagie,  which  bad  not  ti|ken  plaoe,  and  would 
hayfe;.  been  fraudulent  if  the  marriage  had  taken  place ;  yet 
tba^it,vrpuldinQtv  be  a  fraud  upon,  aiiy  other  husband^  al- 
though jt)))^  fact  had  not  be^n  copimunicated  to  him.^ 
SetUement  la.t)i^  [^eceding^  QC^jes,  tbe  settlements  had  been  noade 
husband  to  ^JT'^^^ff;  vive^.themselFes  upon  themselves ;  but  in  the  case  of 
the  lepar  Jgj^^^^jpnds^y*  l^ennigjiotht^  which,  belongs  to  the  second  class 
his  wife,  ^  cj^^.t^p.  settlement  wap  macje  by  ^  first  husband  on 
bSd  "^*     ^  Wffri  ^A^  tlferefore  is  i^t  a  cas^  of,  a.  contenvlated 

j  Ball  V.  Montgomery,  tYeu.  jun.        I  Cited  in  Carleton  r.  R«rl-  PnT- 
Iftt.  *  -  8$tj3,Veni.  17. 
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fmud  \ippD  A  second  mairiage.    The  /aeto  were,  tixBt  ♦  £fg,J^"f(. 
settlement  was  made  ob  a  woman  by  her  inteftde^  ibutfbMid  the  fact  be 
on  ber  fii«t  »arriage»  by  which  «be  was  to  h*re  f  ow^  fto  ^"^l®"? 
|kpt«sa/<w»  ade,  notwkhstaiiding  that  mardage ;  a^d'the 
littshand  dying*  aed  she  narrying  iigauo,  the  seeoad  ikus* 
band  not  being  piivy  to  the  settlement  on  the  first  mar- 
riage, it  was  decreed,  according  to  Vemcm'fi  report  of  {tb43 
case,  that  the  second  husband  should  not  be  bomd  ^J  that 
^tleme^^  on  the  former  marriage.     It  aypearo,  bo^ne^er, 
that  this  report  is  erroneous  :  for  the  decree  ia  the  Regis- 
ter's book  ih   that    the   deed  was  establbbed  i^pon.  t^ 
groiMid  of  distiact  notice  to  the  basbaad.'"    It  is,  hewai^ri 
iBftmaterial  to    the  present  purpose^  which  of  these  two 
accounts  of  the  deeision  be  the  correct  one,  for  ei|her  eata* 
blishea  this  proposition,  that  if  a  w^man,  ha^ipg  a  settle'^  > 
mept  to  her  separate  use  made  on  her  by  her  first  husband, 
conceal  this  fact  from  her  second  husband  upon  her  treaty 
of  marriage  with  him,  he  will*  not  be  bound  by  it,  but  it 
wiir.be  void  as  ag^nst  bim. 

However,  although  a  woman  cannot  make  a  conv^eyanee  if  a  womAu 
of  her  property  for  her  own  use  in  contemplatk>n  pf  mar-  ^^l^J^^^ 
riage,  which  shall  be  valid  against  her  intended  husband,  to  provide 
if  the  fact  be  concealed  from  him  ;  yet  if  such  a  convey*  children  of 
ance  be  made  in  the  discharge  of  the   moral  duty  of  pro-  J  ^^^  • 
vidingfor  the  children  of  a  former  marriage,  it  will  not  be  wiHnotW 
considered  as  a  fraud  upon  the  intended  husband,  though  a  ^^J^ 
it  had  been  concealed  from  him.     As  in  Blithers  ca^, "  quenthus- 
whereawjdow  having  one  child,  and  being  possessed  of 
a  term  for  years,  jast  before  her  marriage  with  the  second 
husband,  assigns  this  lease  to  two  trustees,  wifho^t   the 
privity  of  her  husband,  in  trust  that  she  should  receive  the 
profits  during  life,  and  afterwards  in  trust  for  her  child  for 
life,  &c*     Upon  a  bill  by  the  administrator  against  the 
tmistees  to  compel  them  to  convey  the  term  to  him,  one 
of  the  resolutions  of  the  Court  was,  <<  That  the  assign- 
ment  made  U^  the  trustees  was  not  fraudulelit  against  the 

m  1  Ve0.  Jan.  86.  n  Freem.  92. 
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husbaad,  but  that  I^e  should  be  bound  by  it,  so  as  that  the 
child,  after  the  death  of  the  wife,  should  hold  it."  Such, 
also,  was  the  case  of  Hunt  ▼.  MatthewSy^  where  a  widow, 
before  she  married  the  defendant,  her  second  husband, 
tamgned  over  the  ^eatest  part  of  her  estate  to  trustees  as'a 
provision  for  her  children  by  her  first  husband.  The  de- 
fendant got  this  deed  into  his  possession  after  the  marriage, 
and  suppressed  it. 

The  defendant  insisted  that  this  deed,  made  by  the  wi- 
dow a  lUtk  before  the  marriage,  was  fraudulent,  and  done 
with  a  design  to  cheat  her    husband.      But   the   Court 
thought,  that  a  widow  might,  with  a  good  conscience,  before 
she  put  herself  under  the  power  of  a  second  husband,  pro- 
Tide  for  the  children  she  had  by   the  first.     It  is  evident, 
from  the  argument  of  the  defendant's  counsel  in  this  case, 
and  from  the  judgment  of  the  Court,  that  the  settlement  was 
made  pending  the  treaty  of  marriage  with  the  second  hus- 
band, for  it  was  made  **  a  little  before  her  marriage,"  and 
"done    with  a  design  to  cheat  her  husband,"  which  it 
could  not  have  been,  unless  the  marriage  had  been  m  con- 
templation at  the  time, 
ironlement^       If  the  settlement  have  been  made  on  the  children  before 
has  beeo      any  teaty  of  marriage  with  the    second  husband,  then  d 
the  chii-      fortiori  it  will  be  valid  against  him,  although  he  had  not 
^^      been  apprised  of  it.     As  m  Kmg  v.  CoHon^^  where  Lady 
treaty  of      Cotton,  before  any  treaty  of  marriage  had  commenced  be- 
^y**^     tween  her  and  Mr.  King,  made  settlement^!  of  diflerent 
^e^^  ^e  parts  of  her  property  in  trust  "for  herself  during  her  widow- 
husband,     hood,  and  afterwards  for  her  younger  children.     The  bill 
was  filed  by    Mr.    King,    the   second    husband  of  Lady 
Cotton,  against  her  and  her  younger  children  by  a  former 
husband,  to  set  aside  the  several  settlements  made  by  her 
upon  them  before  her  marriage  with  the  plaintiff,   as  being 
made  without  his  privity  and  while  she  appeared  the  visible 
owner  of  the  estate,  and  thereby  induced   him  to  marry 
her.     It  njras  proved  in  the  cause,  that  the  settlements  were 

o  1  VcriK  407.  p  2  P.  Wms,  358.  671 
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made  by  Lady  Cotton,  in  the  most  public  manner^  before 
the  commencement  of  any  marriage  treaty  between  her . 
and  the  plaintiff.  It  was  also  admitted,  that  Lady  Cotton 
had  never  giren  any  notice  of  the  setderaents  to  Mr.  King. 
The  Lord  Chancellor  dismissed  the  bill,  as  to  that  part 
which  sought  to  set  aside  any  of  the  settlements  made  by 
Lady  Cotton  on  her  younger  children,  saying  it  was  a  very 
reasonable  thing  for  a  widow,  while  it  was  in  her  poWer^  to 
make  -a  provision  for  her  children  by  her  former  husband; 
and  this  being  before  her  treaty  of  marriage  with  Mr.  King, 
it  had  been  impossible  to  have  asked  him  to  be  a  party 
thereto.  Two  of  the  preceding  authorities  seem  to  establish^  : 
that  if  the  settlement  be  made  by  a  woman  before  a  second 
marriage,  either  for  her  own  separate  use,  or  for  her  children 
by  a  former  marriage,  at  a  period  when  there  is  no  treaty 
of  marriage  in  contemplation  between  her  and  the  husband 
whom  she  subsequently  takes^  such  settlement  will  not  be 
considered  fraudulent  as  against  such  husband,  although  no 
communication  had  been  made  to  him  of  the  existence  of 
such  an  instrument. ^  However  in  Paubtm  v.  WelUngiany' 
where  a  widow  had  settled  part  of  her  property  on  herself 
and  her  children  before  any  treaty  of  marriage  had  taken 
place  between  her  and  her  subsequently  taken  husband,  and 
atterwards  upon  her  agreement  to  marry  him,  she  made 
another  settlement  of  her  property,  to  which  the  husband 
was  a  party,  reciting  her  former  deed,  and  making  a  new 
disposition  of  that  part  of  her  property  which  she  had  pre-  . 
yiously  settled  on  herself;  Lord  Chancellor  King  declared 
it  to  be  clearly  his  opinion,  that  if  the  plainti£^  the  second 
husband,  had  no  notice  of  the  first  deed  made  by  the  wife, 
while  she  was  a  widow,  this  would  have  been  a  void  deed, 
and  fraudulent  as  against  him.  This  opinion  differs  from 
a  subsequent  one  g^ven  by  the  same  Judge,  in  SSng  v. 
Cottanj*  above  mentioned,  where  Lady  Cotton  had  not 
informed  her  husband  of  a  conveyance  she  had  made  of 

p  Stnthmore  v.  Bowes,  3  Cox's  C.  C.        r  2  P.  Wins.  533. 
28.    King  V,  Cotton,  J  P.  Wms.  674.  s  2  P.  Wins.  674. 


f^sofhufftifjfeTty  for  ^  ^Wren  by  l^rlmt  !>i|iihMlA 

W^iyc^tU  wMbiildito  be  valid.  ^  Bat  ift  wfM  b^  iu^knoirr 

llMfc4  t^«t»  in  Poifta>n  V.  iV^Umi^tK^  the  qppMAm  of  Asiid 

did  QDt  «risf»  m)d  w«B  not  d$sei|8#ed,  the  point  of  Ite  eve 

bepi»g  iwr^ly  09  the  coup truclioa  of  tb^  |wt9  dt ed9»  90  ^tbat 

(his  caa»  OMU^t  be  cootidered  to  hiave  «balfie«4fae  ftutfaooCgr 

of  tbo  ot)^r  decisipas  ujmmi  this  subject. 

A  woman       \b  {^  wofBaa  maj*  immediajMy  before  b^  wirriegflb  coai- 

EeTSlS^*^  nf  b»r  pro^i^rf^  for  tJ>e  coascientioui  porpoie  tof  pcondJQi^ 

liag^  may   fpp  |;||e  childp«ii  of  4i  fomer  Qiarrifige»  sq  she  9»fij  eater  bio 

security  for  sefsfiritj^s  £pr  the  discbai^g^e  of  4^  iaii*  debts  which  vrHl  be  ralid 

wu^  wiu   WMO^^  ber  a&er^4ake9  bwbyad,  ev<m  «ftar  tier  dealii.  Aa  in 

be  vaUd       jMoycAs/  V.  ^«9i;«r,"  wbore  a  bill  was  filed  bjF4tbusbaad  after 

i^«r!taken  ^  wi&'s  death»  to  be  relieved  i^^st  a  bond  given  by  bar 

^^"^j     to  bar  auat  ^i^t  upoo  tbc  marriage.    Lofd  Hardwieka  aai^ 

conc^Ld     '^  If  a  WGoaan  aboot  to  qmrry,  parts  with  her  pcopan^s  or 

from  lib.    ^^  ^  aecurity  or  assigmnent»  they  are  relievable  agaiast  in 

this  Court  s  but  wbtre  a  debt  is  coatimcted  for  FaloaUe 

oonsidepation,  though  concealed  from  tbe  hiiah«kiid»  it  is  00 

fraud  OQ  tbe  marriage.'' 

If  a  wo- .         Bntif  4  woman  immediately  before  her  mairiage*  and 

contempia-  wfthout  the  knowledge  of  her  intended  bushandy  enter  into 

^^^P^.     an  engagement  to  pay  money  to  a  person  to  whoaa  she  does 

execute       Qot  owe  it,  sucb  a  transactiou  will  be  deemed  a  fraud  upoD 

wHhout  a     ^be  rights  of  the  husband,  and  conseqcentlf  ¥oid.     la  Loacs 

TBluable       y^  JiTcpnanf^  the  plaintifi?s  wife,  tbe  d^y  before  her  mar.* 

ration,  it      riage^  was  persuaded  to  enter  into  a  reco^aance  of  2QO01, 

aAinst^Sf  without  defeai^ance,  to  the  defeudant  her  brother,  to  which 

husband,      the  plaintiff  was  not  privj,  to  vacate  which  tbe  bUl  was 

fil^.     The  defendant  insisted,  that  the  plaintiff  was  snitor 

to  his  sister  designing  to  gain  her  estate  ;  but  she,  not  being 

likely  to  bave  children,  intended  the  defendant  part  of  her 

estate,  and  upon  that  account  gave  tbe  said  secqi^nixaDc^ 

and  at  that  time  the  said  defendant  was  in  the  country,  and 

no  ways  knowiug  of  it,  nor  b^d  contrivance  in  it,  but  the 

said  plaintiff  proving  unkind  to  his  wife,   and  turned  her 

^  3  P.  Wms.  533.  \i  3  Ves.  sen.  264.  t  3  Chan.  Bap.  79. 
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out  of  doors,  and  parted  with  her,  not  making  any  pro- 
vision .for  her,  the  defendant  had  put  it  in  suit.  The 
Court,  being  assisted  with  the  Judges,  was  satisfied  that  the 
said  recognizance  was  entered  into  the  very  day  before 
marriage,  without  defeazance  or  the- plaintiff's  privity,  and 
decreed  the  recognizance  to  be  set  aside. 

And  Lord  Chancellor  King,  in  giving  his  opinion  in  the 
case  of  Cotton  v.  King^^  put  this  case,  <*  Suppose  a  woman, 
privately,  before  marriage,  gives  a  bond,  without  any  con- 
sideration, to  a  third  person,  for  lOOOZ.,  and  marries  one 
who  knows  nothing  of  this  bond,  surely  equity  would  relieve 
against  such  bond ,  and,  though,  in  case  of  a  provision  for 
younger  children,  there  is  the  consideration  of  blood  and 
natural  aQection,  yet  all  these  deeds,  as  against  a  purchaser, 
would  be  fraudulent  and  void." 


w  3  P.  Wmfl.  3SQ, 


1 


I 


•      « 


APPENDIX. 


mm 


No.  I. 

Clause  in  a  Dfed  or   WUl,  Umting  Personol  Property  to   the 

separate  Use  of  d  married  Woman. 


•  to  «/9.  B,  and  C.  D*  their  executors,  adminiBtrators^ 

and  assignsy  the  sum  of-—  L  in  trusty  to  receive  the  interest 
thereof,  during  the  joint  lives  of  6r.  H*  and  E.  F.  his  wife,  and 
to  pay  the  same  to  die  said  £.  F.  and  her  asssigns,  notwith- 
standing'her  coverture  for  her  sole  and  separate  use,  from 
time  to  time,  during  the  joint  lives  of  the  said  G.  H.  and  £.  F. 
his  wife  (a),  so  that  the  said  E,  F.  shall  not  sell,  mortgage, 
charge,  or  otherwise  dispose  of  the  same  in  the  way  of  anti*- 
cipatton.  {b)  And  if  the  said  E.  F.  should  survive  the  said 
6.  Hm  her  said  husband,  then  upon  trust  to  pay  the  said  prin- 
cipal sum  of  /.  to  the  said  £•  F.  her  executors,  adminis- 
trators, or  assigns ;  but  in  case  the  said  E,  F.  should  die  in-  the 
lifetime  of  the  said  Gr.  H.  her  husband,  then  in  trust  after  the 
decease  of  the  said  E,  F.  to  assign,  and  transfer  the  said  sum 

of /.  to  such  person  or  persons,  and  in  such  shares,  and 

subject,  as  the  said  E,  F.,  notwithstanding  her  coverture,  by 
her  last  will  and  testament  in  writing,  or  by  any  writing  in  the 
nature  of,  or  purporting  to  be  her  last  will  and  testament, 
should  limit  or  appoint  (c) ,  and  in  default  thereof,   upon  trust 

(a)  If  the  daoM  were  to  stop  here,  E.  F.  (the  wife)  would  have  the 
power,  by  virtue,  of  the  words,  <*  sole  and  separate  use,"  of  disposing 
of  the  entire  of  her  life-interest  in  this  money,  by  what  is  termed  a 
*'  sweejmiff  anpointment,"  notwithstanding  the  direction  that  the  pay- 
ment shall  be  ^  from  time  to  time."  Bee  Book  HI.  Chap.  VIII. 

f^  As  to  the  efiectof  this  sentence,  see  pp.  339,  330. 

(c)  The  object  and  operation  of  this  clause  is,  to  prevent  ths  wi{e 
FOOi  disppmug  of  the  piineipil  sum,  while  she  is  ei^jeet  to  the  laflueacs 
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to  pay,  tranafer,  and  assign  the  same  to  the  next  of  kin  (d)  of 
the  said  E.  F.,  their  executors,  adiriihistiators,  and  assigns, 
according  to  the  statute  for  the  distribution  of  the  effects  of 
persons  dying  intestate. 


No-  II. 

Clame  in  a  Deed  or  Willt  limiting  Real  Estate  to  the  separaU 

Use  of  a  married  Woman, 


—  to  A,  B,  and  C.  D.  (the  trustees,)  and  their  heirs? 
during  the  joint  lives  of  £.  F.  and  G.  H.  her  husband,  upon 
trust  to  pay  the  rents,  issues,  and  profits  thereof  to  the  said 
£•  F.,  or  to  such  person  or  persons,  as  ?«he,  by  writing,  shoidd 
direct  to  receive  the  same,  during  the  joint  lives  of  the  said 
E.  F»  and  Gr.  H,  for  her  sole  and  separate  use,  so  that  the  said 
E0  F,  shall  not  sell,  mortgage,  charge^  or  othemise  dii^pose  of 
the  same  in  the  way  of  anticipation*  And  .from  and  immediately 
after  the  decease  of  the  said  G.  H.  her  husband,  in  case  the 
said  £•  F.  should  survive  him,  then  to  the  said  E.  F.,  her  heirs 
and  assigns  for  ever  ;  but  in  case  the  said  £.  F.  should  die  in 
the  lifetime  of  the  said  G.  H.y  then  to  the  use  of  such  persons, 
for  such  estates  and  charges,  as  the  said  £•  F.  by  her  ^ast  will 
and  testament  in  writing,  or  by  any  writing  in  the  nature  ofy  or 
purporting  to  be  her  last  will  and  testament,  ejKecuted  in  the 
presence  of  three  witnesses,  should  direct,   limit,  or    appoint, 


of  her  husband,  by  an.  instrument  which  would  take  efiect  dunii|[  her 
li£i ;  she  is  therefore  restricted  to  a  disposition  bj  will,  by  which  alone 
she  ean  convey  it,  if  she  die  during  her  coverture.  But,  if  she  sumre 
her  husband,  bemg  then  freed  from  the  marital  aulhoritv,  it  is  given  to 
her  absolutely.     See  Book  III.  Chap.  VI.  pp.  306,  307. 

(d)  This  ultimate  limitation  to  tte  next  of  kin  of  the  wifcy  in  the 
event  of  herdyinein  the  lifetime  of  her  husband,  is  introduced  for  the 
potpose  of  excluding  him  from  any  share  in  this  money,  if  she  should 
not  bequeath  it  to  him;  for  the  husband  is  now  held  not  to  be  theJiext 
of  kin  of  his  wife.  See  Book  HI  Chap.  VI.  pp.  305,  306.  See  also  Watt 
v.  Watt,  3  Ves.  244.  Garrick  v.  Lord  Camden,  14  Vea.  378.  Bailevr. 
Wright,  18  Tes.  49.     1  Swanston,  39.    1  Wils.  C.  C.  168. 
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and  in  default  thereof,  then  to  the  use  of  Xr.  Jlf.,  bi»  heirs  and 
assigns  for  ever.(«) 


No.  III. 


-in  Ordfir  ihadd  Cotmniannt  thomid  iggue,  to  take  ike  Cjon$mU  of 
a  married  Woman  io  wavce  her  Eqaidty» 


Upon  motion  this  day  made  mito  diis  Court  by  Mr. 


being  of  counsel  for  the ,  it  was  alleged  [ftere  rfafc  ike 

parUulara  of  the  case.^  It  is  therefore  ordered,  that  the  said 
S.  H.y  the  mfe  of  the  said  L.  ff.,  do  attend  before  Ji,  B.f  C  1>*, 
and  E.  F.  Esquires  (f),  or  any  two  of  them,  to  be  solely  ancT 
secretly  examined  by  them,  separate  and  apart  from  her  (^d 
husband,  how  and  in  what  manner  and  to  %vhat  U8ef>  ^he  is 
willing  and  desirous  that  the  said  sum  of  money  vo^y  ^®  P**^ 
and  applied  ;  and  the  said  ^,  B.,  C.  2>.,  and  JS.  I*.,  or  any  tivo 
of  them,  who  shall  take  such  examinationfl,  are  to  talce  the 
same  in  writing,  signed  by  t^  said  •<?.  H.,  end  to  certify  Ae 
same  in  writing  under  their  hands,  and  the  signing  of  the  said 
S.  H,  and  such  certificates  are  ^o  be  vertified  by  affidavit ;  and 
upon  the  return  of  such  certificates,  such  further  order  shall 
be  made  as  shall  be  i»^^" 

• 

(e)  The  pla>>  ^^  ^^^  instrament  is  similar  to  that  of  the  preceding  one. 
The  object  i^t  ^^  exclude  the  husband  from  all  controul  over  this  propertv 
durinfr  coverture,  and  even  after  his  wife's  death,  unless  she  should  thiiik 
prop<}r  to  devise  it  to  him,  accord  mff  to  her  power.  And  to  e^ct  Uiis  pur- 
pose, a  life-estate  is  given  to  her  m  the  rents  and  profits  for  her  separate  use, 
^riih  a.  power  to  her  to  dispose  ol  the  capital  of  the  estate  by  will,  itshe  should 
die  during  the  coverturo  ;  and  if  she  should  survive  her  husband,  the  whole 
estate  is  ncr's  absolutely.  And,  as  if  it  were  limited  to  her  heirs,  in  the 
event  of  her  dyuig  during  coverture  without  having  devked  it,  hsr  husband, 
in  such  a  case,  would  be  tenant  by  the  courtesy,  it  is  upon  the  occurrence  of 
that  contingency,  limited  to  a  third  person  and  Iiis  heirs,  for  the  purpose  of 
exchidinff  the  husband  from  such  an  mterest. 

(/)  If  the  married  woman  reside  in  America,  the  order  should  be,  that 
she  should  attend  dcfore  ^.  B.^  C.  D..  E.  F.  and  G.  H.,  counsellors  and  at- 
tofueys,  ef  &c.  fcc.  and  L.  M,  and  0.  P.,  atdeimen  of  the  aame,  aad  that 
their  certificate  be  verified  by  the  seal  of  the  province  annexed  thereto. 


I  • 
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wife  of  the  one  part,  and  C.  D.  (the  truetoe)  of  the  other  part. 
Whereas  the  said  A.  B.'  and  Ehzabetk  his  wife  have  imttuaHj 
agreedi  in  consequence  of  various  unhappy  differences,  which 
have  of  kte  occurred  between  them,  to  live  separately  and 
apait  from  each  other  during  the  remainder  of  theu*  hves.  (h) 
And   whereas  the  said  Ji.    B   hath  agreed    to  allow  his  said 

wife  an  annuity  of /.  during  her  life,   for  her  maintenance 

and  support.     Now  this  Indenture  witnessetK  that,  in  pursuance 
of  the  said  first  hereinbefore  mentioned  i|greement,  by  and   be- 
tween the  said  A.  H.,  and  Elizabeth  his  wife,  he  the  said  A.  B.» 
^  for  himself,  his  heirs,  executors  and  administrators,  doth  hereby 

covenant,  promise  and  agree  with  and  to  the  said  C.  D,  (the 
trustee,}  his  executors  and  administrat<»ra,  in  manner  fbUoHing: 
that  is  to  say,  that  it  shall  be  lawful  for  the  said  Elizabeth,  and 
that  he  the  said  A.  B,  shall  and  will  from  henceforth  permit 
and  suffer  her,  the  said  Elizabeth,  at  all  times  hereafter,  during 
the  ioii|t  hves  of  them  the  said  A,  B,  and  Elizabrik  B.,  to  live 
separately  and  apart  from  him  the  said  A.  B,,  and  to  go,  re- 
side, and  be  at  such  place  or  places,  and  with  such  family  and 
ikmilies,  relations,  friends  and  otber^,  as  she  the  said  Eltzabeihy 
notwithstanding  her  coverture,  shall  froin  time  to  time  think 
fit,  wholly  freed  and  discharged  from  all  power,  authority, 
government  and  restraint  of  him  the  said  husband;  in  like 
manner,  in  all  respects,  as  if  she  were  a  Jeme  sole.  And  that 
he  the  said  A.  B.  shall  not,  nor  will,  at  any  time  or  times  here- 
after, sue,  molest,  or  disturb,  or  cause  to  be  sued,  molested,  or 
disturbed,  Bither  by  ecclesiastical  process,  threats,  or  otherwise 
howsoever,  the  said  Elizabeth,  his  wife,  for  so  living  apart  from 
him  as  aforesaid,  nor  any  person  or  persons  whomsoever  for 
receiving,  harbouring,  or  entertaining  her  during  such  separ- 
ration.  And  the  said  Jl^  B*  doth  hereby  for  himself,  his  heirs, 
executors,  and  administrators,  further  covenant,  promise  and 
agree  with  and  to  the  said  C.  .Z^..(the  trustee,}  his  executors 
and  adhiinistrators,  that  he  the  said  A,  B,  shall  and  will,  vearly 
and  every  year  during  the  natural  life  of  the  said   Elizabeth^ 

(k)  The  Agreement  stated  here,  is  for  a  total  separation,  that  is,  until 
both  husband  and  wife  shall  mutually  a^ret;  to  cohabit,  the  c-fii^ot  of 
wkich  M,  that thou|rh  the  husband  should  ofRr  tn  cohabit  aeain,  it  do<>8 
not  put  an  end  to  the  a|rreement,  which  may  be  still  enforced,  if  ihe  wife 
insist  upon  it  But  if  the  agreement  had  been  for  a  mere  tempof^^y 
separation,  then  such  an  offer  by  the  husband  would  extinguish  the  wife's 
claim  to  any  maintenance  after  the  offer  made.     9eo  Book  IV.  Chap.  ff^. 
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well  and  truly  pay,  or  cause  to  be  paid   onto  her,  the  said  Elizor 
belh,  or  unto  the  isaid  C.  Z>.,  his  executors  and   administrators, 

for  her  use,  one  annuity  or  yearly    sum  of /.,  iree  and  clear 

of  all  charges  and  deductions  whatsoever,  by  four  equal  pay- 
nientH,  on  the  Ist  day  of  January,  the  1st  day  of  April,  &e.  &c. 
in.  each  and  every  year;  the  first  of  the  said  payments  to  begin 
and  be  made  on  the  Ist  day  of  ■"  ■  ■  n«xl  ensuing  the  date 
of  these  presents;  provided-  always,  and  it  is  hereby  farther 
agreed  and  declared  by  and  between  the  said  parties  to  these 
presents,  that  if  the  said  husband  shall,  at  any  time  during  the 
joint  lives  of  hintiseh  and  the  said  Elizabeth,  be  sued  for  or  in 
respect  of  any  debts,  good^,  wares,  money,  apparel,  or  other 
things,  incurred,  bought,  borrowied,  or  taken  up,  or  received 
by  or  for  the  use,  or  by  the  mea  is  or  procurement  of  the  said 
Elizabeth,  then,  and  in  any  of  the  said  cases,  it  shall  and  may 
be  lawful  for  the  said  ^.  B  ,  his  executors  and  administrators, 
to  retain  and  deduct  to  himself  and  themselves,  out  of  the 
next  and  every  succeeding  payment  of  ttie  said  annuity  of 
/.,  as  far  as  the  same  will  extend,  all  and  every  such  sum 
and  sums  of  money,  costs,  charges,  damages,  and  expenses,  as 
he  the  said  ./2.  B.,  ui^  executors  and  administrators,  shall  at  any 
time  hereafter  be  lawfully  charged  with,  or  be  compellable  or 
made  liable  to  pay,  for  er  on  account  of  any  such  debts,  con- 
tracts, matters  and  things  aforesaid,  or  ai/  of  them.  And  the 
said  C.  D.  (the  trustee,)  in  consideration  of  the  prem  ses,  doth 
hereby  for  him.^elf,  his  heiid,  executors,  and  administrators, 
covenant,  promise  and  agree  to  and  ^ith  the  said  j2.  B.,  his  ex- 
ecutors  and  administrators,  that  he  the  said  C.  -D.,.his  heirs? 
executors  and  administrators,  shall  and  will  from  time  to  time, 
and  at  all  times  hereafter,  save,  defend,  keep  harmless,  and  in- 
demnify the  said  ^.  B.,  his  executors  and  administrators,  and 
his  and  their  estate,  of  and  from,  and  against  all  such  debts 
and  sums  of  money,  for  maintenance  or  any  other  account 
whatsoever,  as  she  the  said  Elizabeth  ath  already  contracted, 
or  doth  owe,  or  at  any  time  whilst  she  shall  live  separate  and 
apart  from  the  said  A.  fl.,  and  enjoy  the  said  yearly  sum  of 
■—  /.  in  manner  aforesaid,  shall  contract  or  owe  to  any  person 
or  persons  whatsoever,  (t) 

In  witness  whereof,  &c.  &c.  &c. 

(»)  As  to  the  benefits  to  be  dented  from  the  insertion  of  this  covenant, 
see  pages  388,  389,  390. 
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In  ike  above  Deed^  there  is  werdy  a  personal  dwenoHt^  on  ths 
part  of  Hie  Basbandf  to  pay  the  separaU  Maintenance  to  hia 
JVife  ;  ^^^  be  Mended  thai  he  should  secure  the  Payw^ent 
oftt^  by  a  Transfer  of  real  Property^  this  nuuf  be  effected  by 
inserting  tiu  foUUming  Ckmse  in  the  foregotng  Mnstrwntnt^ 
immedialely  after  the  words  *^  next  ensuing  the  daie  of  these 

And  for  die  more  effectually  securmg  the  due  payment  of 
the  said  annuity  in  manner  aforesaid,  and  in  consideration  of 
the  sum  of  bs,  to  the  said  J3i.  B.  in  hand  paid  hy  the  said  C.  D* 
at  or  before  the  ensealing  and  deliveiy  of  these  presents,  the 
receipt  whereof  is  hereby  acknowledged ;  he  the  said  A.  B. 
hath  granted,  bargained,  sold,  and  demised,  and  by  these  pi^ 
sents  doth  grant,  bargain,  seU,  and  demise  to  the  said  C.  i>.,  his 
executors,  administrators  and  assigns,  all  that  capital  mansion* 

house,  &c.  &c.  in  the  parish  of    ,  and  county  of  , 

and  all  those  several  dosei;  of  land,  meadow  or  pasture  ground 
called   or  known  by  the  several .  names,   &c.   &c.  situate  at 

,  in  the  parish  of ,  and  in  the  county  of , 

(all  which  premises  are  now  of  the  yearly  rent  or  value  of 
■  (•,  and  upwards,)  and  the  reversion  and  reversions,  re- 
mainder and  remainders,  rents,  issues,  and  profits  thereof ;  to 
have  and  to  hold  the  said  premises  lo  the  said  C  i>.,  his  ex- 
ecutors, administrators  and  assigns,  from  the  date  hereof,  for 
and  during  the  full  time  and  term  of  99  years,  if  they  the 
said  A.  B.  and  EUxabeth  his  wife  shall  so  long  live.  Upon  the 
trusts  and  to  and  for  the  intents  and  purposes  herein  men- 
tinned,  eicpressed,  and  declared  of  and  concerning  the  same  • 
that  is  to  say,  upon  trust,  and  to  the  intent  and  purpose  that  he' 
the  said  C.  D,j  his  executors,  administrators,  and  assigns  shall 
and  do  permit  and  sufier  the  said  A,  B,  and  his  assigns  to 
receive  and  take  the  rents,  issues,  and  profits  of  all  and  sin- 
gular the  said  premises,  untfl  default  shall  happen  to  i»e  made 

in  pajrment  of  the  said  annuity  of /.,  or  of  some  part  thereof. 

And  in  case  the  said  annuity  of 1.,  ot  any  part  or  portion 

thereof,  shall  be  behind  and  unpaid  for  the  space  of  thirty 
days  next  after  any  of  the  said  days  or  times  on  which  the 
name  is  hereinbefore  appointed  to  be  paid  as  aforesaid,  then 
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upon  trust,  by  and  out  of  the  rents,  issues  and  pr<^ts  of  the 
said  hereditaments  and  premises,  to  levy  and  raise  the  said 
annuity  of  >m  j.  or  so  much  thereof  as  shall  then  be  in  arrear 
and  unpaid,  together  with  aU  such  sums  of  money,  costs, 
charges  and  expenses,  as  he  the  said  C.  £>.,  his  executors,  ad- 
ministrators or  assigns  shall  pay,  expend,  or  be  put  to  in 
raising  the  same,  or  otherwise,  in  the  execution  of  the  trusts 
thereof,  or  in  anywise  relating  thereto.  And  upon  the  receipt 
of  the  said  annuity,  or  such  part  thereof  as  shall  be  so  in  airear, 
do  and  shall  pay,  apply  and  dispose  of  the  same  to  aud^  for  such 
person  and  persons,  and  to  and  for  such  ends,  intents  and  pur- 
poses as  she  the  said  EXizaJbtih^  notwithstanding  her  coverture, 
shall  from  time  to  time,  by  any  writing  under  her  hand,  order, 
direct,  or  appoint  in  that  behalf ;  and  for  want  of  such  orders 
direction,  or  appointment,  then  into  her  own  proper  hands,  to 
the'  intent  that  the  same  may  be  to  and  for  her  sole  and  separate 
support  and  maintenance.  And  it  is  hereby  agreed  and  de- 
clared, that  the  receipt  or  receipts  of  the  said  YAxzahtih^  or  of 
such  person  or  persons  as  she  shall  appoint  to  receive  the  same, 
shall  be  good  and  sufficient  acquittances  either  to  the  said 
C.  />.,  his  executors,  administrators,  or  other  person  or  persons 
paying  ths  same. 


No.  IX, 

Clatise  to  be  inserted  in  the  foregoing  Deed  of  SeparaUon^  im' 
mediately  after  the  words  '<  next  ensuing  the  date  of  these 
presents,^*  ij  the  payment  of  the  separate  Maintenance  is  to  he 
secured  by  a  transfer  of  money. 

And  for  the  mgre  effectually  securing  the  due  payment  of 
the  said  annuity,  in  manner  aforesaid,  and  in  consideration 
of  the  sumof  10«.  sterling,  unto  the  said  w9.  £.  in  hand  paid 
by  the  said  C.  D,  (the  trustee)  at  or  before  the  sealing  and 
d*»livery  of  these  presents,  the  receipt  whereof  is  hereby 
acknowledged,  he  the  said  A.  B.  hath  transferred,    or   caused 

to  be     transferred,     the    sum    of /.     three     per    cent. 

consohdated   bank  annuities,   unto  the   name  of  him  the   said 
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C  D*  in  the  books  of  the  governor  and  comf>any  of  the  bank 
of  ■  ,  kept  for  that  purpose,  with  this  intent  and    mean- 

ing, that  he  the  said  C  D.,  his  executors  and  administrators, 

shall  stand  possessed  of  and  interested  in  the  said  sum  of /• 

and  the  interest,  dividends  and  annual  produce  thereof,  upon 
the  trusts,  and  for  the  intents  and  purpose  tbllowing ;  that  is 
to  say,  in  trust  to  pay  to  the  said  *d.  B.  and  hi2»  as^ij^ns  the 
interest,  dividends,  and  annual  produce  thereof,  until  default 
shall  happen  to  be    made  in  the  payment  of  the  said  annuity  of 

/.  or  of  some  part  thereof.     And  in  case  the  said  annuity, 

or  any  part  thereof,  shall  be  behind  and  unpaid  for  the  space  of 
thirty  days  next  ailer  any  of  the  naid  days  or  times  on  which 
the  same  is  hereinbefore  appointed  to  be  paid  as  aforesaid,  then 
upon  trust  by  and  out  of  the  interest,  dividends,  and  annual 
produce  thereof,  to  retain  the  said  annuity  or  so  much  thereof 
as  shall  be  then  in  arrear  and  unpaid.  And  upon  the  receipt 
of  the  said  annuity,  or  such  part  thereof  as  shall  be  so  in  arrear, 
that  he  the  said  C.  D.  do  and  shall  pay,  apply,  and  dispose  of 
the  same  to  and  for  such  person  and  persons,  and  to  and  for 
snch  ends,  intents,  and  purposes,  as  s^he  the  said  Elizabeihy  not- 
^vithstanding  her  coverture,  shall,  from  time  to  time,  by  any 
writing  under  her  hand,  order,  direct,  or  appoint  in  that  behalf; 
and  for  want  of  such  order,  direction,  or  appointment,  then  into 
her  own  proper  hands,  to  the  end  that  the  same  may  be  to  and 
for  her  sole  and  separate  support  and  maintenance.  And  it  is 
hereby  agreed  and  declared,  that  the  receipt  or  receipts  of  the 
said  EHizabeihy  or  of  such  person  or  persons  as  she  shall  appoint 
to  receive  the  same,  -  shall  be  good  and  sufficient  acquittances 
either  to  the  said  C.  D.,  his  executors  or  administrators,  or  other 
person  or  persons  paying  the  same. 
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Abjuration  of  the  realm,  by  the  husband,  entitles  the  wiib 
to  her  jointure,  210. 

does  not  entitle  her  to  dower,  ib, 
ACCOUNT  of  separate  estate,  wife  not  entitled  to  against  her 
husband,  if  he  have  received  it  with  her  knowledge,  352* 
refused  to  wife  against  her  husband,  when  he  had  ap* 

J  plied  it  to  the  purposes  of  the  family,  353. 
e  entitled  to  against  husband  in  possession  as  trus- 
the,  354. 
mfe  entitled  to  against  her  husband,  if  taken  agamst 

her  will,  ib. 
wife  not  entitled  to  against  her  husband,  where  she  has 
«    been  guilty  of  adultery,  ib, 
of  pinmoney,  not  carried  back  beyond  a  year,  376. 
of  pinmoney,  not  ^iranted  where  wife  guilty  of  adulte- 
ry, or  had  eloped,  380. 
unless,  being  a  ward  of  chancery,  she  was  married 
without  consent,  588. 
ADMINISTRATION  of  wife's  effects  belongs  to  her  husband,  11. 
de  btmis  ik>i»,  of  wife  granted  to  a  third  person,  he  is  a  trus- 
tee for  the  husband,  12. 
ADULT£R  Y  of  wife,  no  bar  to  an  action  against  the  husband, 
on  his  covenant  for  a  separate  maintenance,  395. 

a  bar  to  an  account  of  her  separate  estate  against  her 

husband,  354. 
will  not  be  a  bar  to  a  settlement  on  her,  when,  588. 

will  not  be  a  bar  to  payment  Oi  the  arrears  of  pin- 
money,  when,  ib, 
ADVICE,  legal,  a  necessary  for  the  wife,  when,  52. 

medical,  a  necessary  for  the  wife,  t6. 
AGREEMENT  by  husband  to  assign  wife's  choses  in  action 
bars  her  surviving,  121,  122. 
for  separation  and  separate  mednienttnce  between  husband 

and  wife,  the  objections  to  it,  397. 
fyr  separation  never  enforced  in  equity,  398,  406,417. 
ibr  separate  maintenance  enforced  in  equity,  398, 399, 400, 

401,  402. 
for  aepojrate  maintenance  tntarc^d  at  hw,  402,403,404,40^. 
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AGREEMENT,  {continued.) 

for  separate  maintenance,  when  separation  intended  to  be 
inunediate,  405. 

when  separation  intended  to  be  future,  ih, 
when  separation  intended  to  be  temporary,:  ib. 
when  separation  intended  to  be  permanent,  ib. 
for  separate  maintenance,  when  separation  intended  to  be 
temporary,  extinguished  by  offer  of  husband  to  cohabit^ 
405,406,408,410, 

when  reparation  intended  to  be  permanent,  not  extin- 
guished by  husband's  offer  to  cohabit,  405, 409,  410, 
411,412. 
extinguished  by  reconciliation,  whether  the  separation 
had  been  intended  to  be  temporary  or  permanent, 
405,  413,  414,  415. 
not  extinguished  by  wife'9  residence  in  the  house  of  her 
husband,  only  for  the  protection  of  her  propety,  415. 
by  wife  to  pay  separate  allowance  to  her  husband  during 

separation,  enforced,  417,  418. 
for  separate  maintenance,  when  separation  intended  to  be 
future,  enforced,  421. 

when  entered  into  before  marriage,  421, 422. 
when  entered  into  afler  marriage,  424, 425. 
when  separation  made  to  depend  on  the  consent  of 
trustees,  enforced,  425,  426, 427,  428.      « 
•   when  separation  made  to  depend  on  sole  will  of  the 
wife,  not  enforced,  430,  431. 
for  fii^paration,  husband  executing  not  permitted  to  seize  the 

person  of  his  wife,  432,  433,  434,  435,  436. 
for  separation,  destroys  husband's  right  of  action  for  crimi- 
nal conversation  with  his  wife,  437,  438,  439. 
ALIEN,  enemy,  wife  of,  may  sue  and  be  sued  as  a  feme  sole,  57. 
ALIMONY  will  be  decreed  to  wife  by  spiritual  court,   if  hus- 
band refuse  her  proper  means  of  subsistence,  23,  45. 
ANNUITY,  wife  may  grant  out  of  her  separate  estate,  314, 315, 
318. 
by  a  feme  coverty  a  lien  on  her  separate  estate,  though  not 
expressed  to  be  so,  when,  344. 
ANTICIPATION  by   wife  of  her  separate  estate,  effect  of 

clause  against,  329,  330. 
ARREST,  married  woman  liable  to, 

on  civil  process,  74. 
on  mesne  process,  t6. 
on  final  process,  t6. 
as  a  feme  sole,  ib. 
as  a  feme  covert,  t^. 
of  married  woman,  as  a  feme  sole  irregular,  ib, 
courts  of  law  exercise  their  discretion,  in  dischai;giiig  mar- 
ried woman  from,  ib. 
married  woman  not  discharged  from,  if  she  b&ve  repred6nt^ 
c^d  herself  to  be  sole,  75. 
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ARREST,  {continued.) 

married  woman  not  discharged  from,  if  she  make  herself  a 

party  to  a  negotiable  instrument,  75,  76. 
will  be  discharged  from, 

if  plaintiff  knew  her  to  be  married,  76,77. 
on  meime  process,  married  woman  will  be  discharged  from, 
if  she  have  not  practised  any  deception,  78. 
though  her  representation  were  false,  if  she  did  not  know 

it  to  be  so,  79* 
though  separated  from  her  hushand  by  divorce  a  mensd 
et  thordj  t6. 
wife  of  foreigner  residing  abroad  not  entitled  to  discharge  from, 
if  she  be  a  foreigner  trading  and  residij^  in  iiiiigland,  t6. 
though  she  be  not  a  foreigner,  80. 
married  woman  discharged  from,  for  insuring  in  the  lottery, 

80,  81. 
on  final  process,  married  woman  not  discharged  from,  where 

she  executed  a  warrant  to  enter  the  judgment,  81. 
of  wife  alone,  on  mtBne  process  against  husband  and  wile,  will 
be  set  aside,  82,  83. 
and  she  will  be  discharged  on  filling  common  bail,  83,  84^ 
of  husband  and  wife  on  mesne  process,  she  will  be  discharged 
from  in  King's  Bench,  husband  remaining  in  custody,  till 
he  put  in  bail  for  both,  84,  85. 
of  husband  and  wife  on  mesne  process,  she  will  not  be  dis- 
charged from,  in  Common  Pleas,  until  husband  put  in  bail 
for  both,  85. 
of  married  woman  alone  on  final  process,  where  interlocutory 
judgment  had  while  she  was  sole,  and  final  judgment  after 
her  marriage,  not  irregular,  86. 
of  married  woman  alone  on  final  process,  where  she  had  given 
a  warrant  to  confess  a  judgment  while  sole^  and  married  in 
the  same  term  in  which  judgment  entered,  good,  t6. 
of  married  woman  alone  on  final  process,  where  a  verdict  is 
against  her  while  sole,  but  she  marries  before  judgment, 
good,  87. 
of  married  woman  al  )ne,  where  judgment  and  execution  are 
against  her  and  her  husband,  g^od,  87,  88. 
unless   collusion   between  plaintiff  and  her  husband  be 
proved,  t6. 
of  married  woman  alone,  on  final  process  against  her  and  her 
husband,  for  debt  contracted  by  her  while  sole,  good,  88. 
cannot  be  discharged  from,  under  Insolvent   Debtor's 
Act,  ib, 
of  husband  and  wife  on^/io/ process,  good  against  the  wife,  89^. 
ASSETS,  waste  of,  by  wife  as  executrix  Before  marriage,  renders 

husband  liable,  16. 
ASSIGNMENT  by  husband  of  wife's  chattels  real,  with  or 
without  consideration,  bars  her  surviving,  104. 
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ASSIGNMENT,  {continued.) 

by  busbaad  of  mfe*a  choses  in  action,  for  valuable  "conside- 
ration, bars  her  surviving,  120,  121. 

by  busbaad,  of  wife's  choses  in  action  without  valuable  con- 
sideration, does  not  bar  her  surviving,  122. 

by  husband  and  wifcy  of  wife's  choses  in  action  without  valu- 
able consideration,   does  not  bar  her  surviving,  123. 

of  wife's  choses  in  action  under  bankruptcy  of  husband,  does 
not  bar  her  surviving,  124. 

under  insolvency  of  husband,  does  not  bar  her  surviving, 
128.  129. 

by  husband,  of  wife's  choses  in  action  to  particular  assignee, 
for  valuable  consideration,  does  not  bar  wife's  equity ,{494, 
497. 

by  husband,  of  wife's  terms  for  years,  with  or  without  con- 
sideration, bars  wife's  equity,  441,  477,  495,  504. 
ASSUMPSIT,  not  maintainable  against  husband  for  mony  lent 
to  his  wife  at  ker  request,  26. 

maintainable  against  husband  for  money  lent  to  his  wife  at  his 
express  request,  t6. 
ATTAIN  DER  of  husband  will  bar  wife's  right  by  survivorship  to 
her  chattelsreal,  106. 

of  husband,  does  not  affect  wife's  interest  in  her  estate  of 
inheritance,  178. 

of  wife  before  the  birth  of  issue  capable  of  inheriting  her 
estate,  defeats  the  husband's  interest  in  it,  i6. 

of  wi*e,  destroys  her  right  to  dower;  201. 
AWARD  of  wife's  term  for  years  to  husband,bars  her  surviving, 
106. 

of  payment  of  wife's  choses  in  action  to  husband,  bars  her 
surviving,  120. 

BANISHMENT  of  husband  entitles  the  wife  to  her  jointure,  210, 

does  not  entitle  her  to  dower,  ib. 
BANK  of  England,  not  a  trustee  for  the  wife  of  her  stock,  132. 
BANKRUPT,  husband,  assignees  of,  obliged  to  make  a  provi- 

sion  for  the  wife,  when,  476.   ^See  Ki^uixv,  Ht/c'*. 
BILL  in  Equity,  wife  jointly  with  her  husband  may   appoint  her 

separate  estate  by,  289. 
once  filed  with  respect  to  wife's  equitable  interests,  trustee 

cannot  pay  to  husband,  442. 
BILLS  of  Exchange,  passed  to  u  feme  sole,  becoming  due  aAer 

her  marriage,  may  be  sued  for  by  husband  alone,  8. 
BOND  executed  to  a  married  woman,  during  marriage,  survives 

to  her,  4. 
executed  Inf  a  married  woman,  a  lien  on  her  separate  estate 

during  her  life,  332,  337. 
a  lien  on  her  separate  estate  afler  her  decease,  336. 
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enforced  against  her  separate  estate,  she  having  a  power  of 

disposition  by  will,  341. 
executed  to  huhhand  for  wife's  fortune,  action  on  restrained 

until  he  make  a  p^ovi^ion  for  her,  467. 
executed  by  a  father  to  his  daughter  before  her  marriage, 

hu.<>hand  restrained  from  suing  on,  till  he  make  a  provision 

on  his  wife,  i6. 

CHATTELS  REAL,  what  are,  2,  10,  107. 
of  wife,  interest  of  husband  in,  9. 
of  wife,  interest  of  wife  in,  t6. 
of  wife,  vested  in  trustees  for  her,  husband  may  dispose  of, 

when,  ib,  « 

are  not  chosen  in  action,  why,  t6. 
of  wife,  cannot  be  disposed  of  by  husband,  by  will,  t6. 
of  wife,  liable  for  debts  of  husband,  when,  t6. 
of  wife,  fort*eitable  by  outlawry  or  attainder  of  husband,  10. 
of  wife,  when  they  survive  to  husband,  he  takes  as  husband, 

not  as  administrator,  t6. 
of  wife,  her  right  by  survivorship  to,  barred  hy  settlement  on 
marriage,  when,  102. 

not  barred  by  articles  by  husband  on  marraige,  if  not 

performed  by  him,  103. 
not  barred  by  settlement  aAer  marriage,  t6. 
unless  in  performance  of  agreement  before  marriage, 
102. 
barred  by  husband's  assignment  of,  with  or  without   con- 
sideration, 104. 
barred  by  Irase  of  them  by  her  husband,  ib, 
barred  by  husband's  lea-^e  of  part  of  them,  ib.  105. 
barred  by  husband's  grant,  t6. 
barred  by  husband's  covenant  to  lease,  1*6. 
barred  by  recovery  in  ejectment  by  husband  alone,   105, 

106. 
barred  by  award  of  them  to  husband,  106. 
barred  by  husband's  surrender,  t6. 

barrexl  by  sheriff's  sale  of  them  for  the  debts  of  the  hus- 
band, t6. 
barred  by  outlawry  of  husband,  ib, 
barred  by  attamder  of  husband,  1 6. 
barred  by  suicide  of  husband,  107. 
not  barred  by  husband's  grant  of  a  rent-charge  out  of 
them,  ib, 
of  the  wife,  as  executrix,  her  right  by  survivorship  to, 
barred  by  husband's  grant,  ib, 
barred  by  husband's  surrender,  t6. 

See  SuRVivo'vSBiP. 
CHILDREN,  benefitofwife's  equity  extended  to  them,  441, 523. 
cannot  be  excluded  from  a  share  of  wife's  equity,  if  proposal 
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made  by  their  father  for  a  settlement  in  obedience  to  an 
order  of  the  court,  524. 
may  be  excluded  by  wife's  waiver  of  her  equity,  before  an 

order  of  ^reference  to  the  master,  ib. 
entitled  to  a  share  of  the  wife's  equity,  if  their  mother  die 
after  an  order  for  a  settlement,  though  before  a  proposal, 
527,  628. 
have  a  vested  interest  in  the  order  for  a  settlement,  if  their 

mother  die  before  a  proposal,  628. 
have  a  vested  interest  in  an  agreement  for  the  wife's  equity 
by  the  assignees  of  bankrupt  father,  though  mother  die 
before  a  settlement,  529,  630 
have  not  a  vested  interest  in  wife's  equity,  if  their  father  die 

after  an  order  and  before  a  proposal,  530. 
have  not  a  right  to  a  share  in  the  wife's  equity,  independent 
of  their  mother,  534,  535,  636. 
CHOSE  IN  ACTION,  what  are,  109. 
are  legal  or  equitable,  ib. 

of  wife,  husband  has  only  qualified  interest  in,  ib. 
of  wife,  not  reduced  into  possession  in  husband's  life  time, 
survive  to  her,  109.  110. 

are  not  assignable  at  law,  110. 
except  by  and  to  the  king,  ib. 
except  they  are  negotiable  instruments,  t6. 
are  aseignable  in  equity,  ib 
of  wife,  her  right  by  survivorship  to, 

barred  by  settlement  on  marriage,  ib. 

by  settlement  during  marriage  in  pursuance  of  agree 

ment  before  it,  ib. 
by  husband's  release,  t6. 
by  husband's  reduction  into  possession,  111. 
by  receipt  of    them  by  a  third  person  by  the  direc- 
tions of  the  husband,  112. 
due  to  wife  dum  soluy  her  right  by  survivorship, 

barred  by  judgment  and  execution  at  suit  of  husband  and 
wife,  112,  113. 
accruing  to  wife  during    coverture,  her  ri^t  by  survivorship, 
baired  by  judgment,  recovered  by  husband  alone,   113. 
by   a  decree  directing    payment,  husband  and   wife 
being  parties,  116. 
not  barred  by  a  decree  merely  establishing  the  right,  116, 
117. 
by  decree  declaring  money  to  be  the  property  of 

husband  and  wife,  in  her  right,  119. 
by  an  order  for  payment  of  interest  due  on  wile's 

portion,  120 
by  bill  filed  by  husband. and  wife  without  any  decree 
or  order,  ib. 
barred  by  an  award  of  payment  to  husband,  ib 
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barred  by  husband's  assignment  for  valuable  consider- 
ation,  120,  121. 

by  husband's  agreeVttent  to  assign^  121. 
not  barred  by  husband's  assignment  without  valuable 
consideration^  122. 
by  husband's  and  u^tye'^ assignment  without  valuable 

consideration,  123. 
by  husband's  voluntary  assignment  though  wife 

consent  in  court,  124. 
by  assignment  on  husband's  bankruptcy,  t6. 
by  assignment  on  husband's  insolvency,  128, 129. 
by  possession  of  husband  as  trustee,  132,  133. 
being  stock, 

not  barred  by  transfer  into  wife's  name,  husband  not 

having  accepted  it,  134,  135. 
being  a  check  for  money, 

not  barred  by  wife's  lodging  it  in  bank,    and  taking 
banker's  note  for  it,  and  giving  it  to  her  husband,  135. 
being  a  legacy, 

not  barred  by  transfer  of  it  to  trustees,  by  husband  and 
wife  for  the  purpose  of  setthng  it,  136. 
being  a  bond,  not  barred  by  husband's  claiming  the   debt 
under  the  commission  of  bankrupt  obligor,  and  paying 
contribution  money  ib. 
revorsionary,  of  wife,  her  right  by  survivorship  to. 
barred  by  settlement,  138. 
by  husband's  release,  ib. 

by  payment  to  the  husband  before  the   period  for 
their  vesting  arrives,  ib.     . 
not  barred  by  husband's  assignment  for  valuable  con- 
sideration, 140,  141,  142,  143,  147,  148,  149. 
by  wife's  consent  in  court,  144,  145,  146. 
by  agreement  of  husband  and  wife,  146. 
legal  and  equitable  of  wife^  husband   may  use  her  name  in 

suing  for  without  her  consent,  443. 
legal  of  wife,  husband  may  recover,  and  her  interest  will  be 

barred  without  her  consent,  ib. 
equitable  of  wife,  her  interest  m,  not  barred  without  her  con- 
sent in  court,  444. 
COHABITATION  is  evidence  of  husband's  assent  to  wife's 
contracts  for  necessaries,  24. 
caution  to  individuals  during,  will  protect  husband  against 

actions  by  them  for  credit  given  to  wife,  ib. 
general  caution  in  the  gazette  during,  wiU  not  protect  husband, 
without  proof  that  plaintiff  had  read  the  advertisement,  tfr. 
CONSENT  of  wife  to  waive  her  equity,  537. 

SUy  CHILDREMy  E^UITV,  WifE's  EXAMINATION. 

of  wife  in  court  to  part  with  her  interest  in  uioney  vested  in 
trudtees  for  her,  not  taken.  545. 

81 
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of  wife  in  court  not  taken,  to  diminish   the  security    of  a 

jfiind  out  of  which  she  is  entitled  to  an  annuity,  547. 
of  wife  in  court,  to  part  with  money  settled  to  her  separate 
use,  with   a  clause  against  anticipation,  not  taken,  t6. 
COPYHOLD,  settled  to  separate  use  of  married  woman,  she  may 
surrender  without  her  husband,  with  hin  consent,  2B6,  287. 
COVENANT  by  husband  to  lease  wife's  chattels  real,  bars  her 
surviving,  106, 
by  trustee  in  deed  for  separate    maintenance  to  indemnify 
husband  against  wife's  debts,  makes  deed  good  agaihst 
creditors,  388,  3^9. 
between  husband  and  wife  only,   without  a  trustee  on   her 

part,  not  enforced,  393. 
by  nusband  not  to  enforce  a  restitution  of  conjugal  rights, 
•  does  not  bind  him.  Queer e,  396. 
CREDITOR,  by  bond  ot  married  woman,  has  a  Uen  on  ber  se- 
parate estate,  331,  332. 
by  promissory  note  of  married  woman,  has  a  lien  on  her 

separate  estate,  343. 
of  wife  cannot  enforce  the  amount  of  her  general  engage- 
ment not  reduced  into  writing  out  of  her  separate  estate, 
346,  346,  347. 
of  husband  claiming  his  debt,  discharged  of  wife's  equity 
against  trustee  of  her  fortune,  his  bill  dismissed,  508, 509. 
being  trustee  of  wife's  fortune,  not  allowed  to  setoff  husband's 

debt  against  her  equity,  509. 
representative  of,  not  allowed  to  set  off  husband's  debt 
aginst  wife's  equity,  ib. 
CRIMINAL  conversation,  action  for,  not  maintainable  by  a  hus- 
band who  has  separated  from|his  wife  by  agreement,  437. 
CURTESY,  tenancy  by  the,  what  it  is,  180. 
not  peculiar  to  England, 

requisites  of,  ib. 
marriage  to  entitle  to,  must  be  valid,  ib. 
seisin  to  entitle  to,  must  be  in  deed,  181. 

if  practicable,  ib. 
husband  shall  have,  of  an  advowson. 
though  ordinary  present  by  lapse  on  an  avoidance  in  liis 

wife's  lifetime,  ib. 
to  entitle  husband  to, 

possession  of  wife's  co-tenant  sufficient,  ib, 
possession  of  wife's  lessee  for  years  sufficient,  1S2. 
issue  must  be  bomaliv^,  183. 
of  the  human  species,  t6. 
in  the  lifetime  of  the  mother,  ib. 
capable  of  inheriting  wife's  estate,  t6.  184. 
husband  barred  of,  by  attainder  of  wife  for  felony  before 

issue  bom,  184. 
husband  may  be  entitled  to,  after  termination  of  the 
estate,  out  of  which  it  is  derived,  185. 
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initiate,  what  it  ia,    185. 
husband  not  entitled  to, 

•ut  of  bare  rights  cm*  titles,  186. 
out  of  remainder  or  reversion,  expectant  on  any 
estate  of  freehold,  ib. 
husband  entitled  to, 

out  of  wife's  trust  estate  of  inheritance,  ib.  187. 
out  of  an  equity  of  redemption,  188,  189. 
incidents  to  a,  189. 
tenancy  by  the,  husband  forfeits 

bv  the  wife's  attainder  before  the  birth  of  issue,  ib, 
by  his  own  attainder,  ib, 
by  his  laches,  t6. 
by  his  feofiment,  t^. 
limitations  of  an  estate  of  inheritance  to  a  married  wo- 
man, which  shall  exclude  husband's,  190,  191,  192, 
193,   194. 

limitation  of  inheritance  to  wife  for  separate  use  does 
not  exclude  husband  from,  193,  194. 
CUSTOM  of  London,  by  the,  wife  shall  be  charged  as  a  feme  sole 
concerning  her  trade,  70. 

by  the,  if  husband  and  wife  be  impleaded  touching  her 

separate  trade,  she  shall  plead  as  a  feme  sole,  ib* 
by  the,  wife  may  be  imprisoned  alone,  ib. 
case  not  within  the.  if  wife  act  as  the  servant  of  her  hus- 
band, t6. 
by  the,  trading  must  be  in  the  city  and  by  wife  alone,  71. 
action  on,  must  be  brought  in  city  courts  only,  ib, 
mdy  be  pleaded  in  bar  in  superior  courts,  ib, 
of  London  and  York  as  to  distribution  of  intestate  hus- 
band's effects,  99,  100. 

DEBT  released  at  law  by  marriage  of  obligor  and  obligee,  155, 
156. 
unless  it  be  due  to  the  wife  as  executrix,  156.' 
not  released  in  equity,  where  the  wife  is  cestui  que  trust  of 

it,  ib, 
security  for,  executed  by  a  woman  in  contemplation  of  mar- 
riage, good  against  after-taken  husband,  622. 
security  for,  executed  by  a  woman  without  valuable  consider- 
ation in  contemplation  of  marriage,  void  against  husband, 
622,  623. 
DEBTOR  of  the  wife,  allowed  to  resist  payment  of  her  choses  in 
action  to  her  husband,  until  a  provision  made  for  her,  465. 
DECREE,  to  which  husband  and  wife  are  parties,  directing  pay- 
ment of  her  choses  in  action,  bars  her  surviving,  116. 
merely  estabUshing  the  right. to  wife's  choses  in  action  does 
not  bar  her  surviving,  116,  117. 
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pronouncing  money  to  be  tlie  property  of  UhsMm^  and   wiie 

in  her  right,  does  not  bar  her  survivJBgy  119. 
persouai,  cauaat  be  iiiaae  a^auial  I'uMie  cuvert  >vith  respect  to 

her  separate  estate,  331. 
DEYISE  oflands  in  trust  ^*  to  pay  over"  rent»  and  profits,  useoot 

executed,  256. 
of  lands  in  trust  <'  to  permit  and  sufier"  another  to  receive 

rents,  use  executed,  t6. 
of  lands  in  trust  "  to  pay  to,"  or  to  ''  pennit  and  suffer''  a 

married  woman  to  receive  the  rents  to  her  separate  use,  in 

either  case,  th«^  use  not  executed,  ib. 
to  the  separate  use  of  married  woman,  may  be  to  a  trustee  for 

her,  or  to  herself  without  a  trustee,  256,  257. 
DISCONTINUAiNCE  of  wife's  estate  might  have  been  made  at 

the  common  law  by  husband,  162. 
husband's  power  tq  bar  wife's  right  of  entry  by,  taken  away 

by  statute,  162. 
OI8CQ  V  ErilV  of  wife's  separate  estate  refused  to  vendor  seeking 

performance  of  a  contract  for  purchase  against  husband 

and  wife,  344. 
DOWER  at  the  common  law,  what,  195. 

by  the  custom,  t6. 

ad  ostium  ecclesioe,  ih. 

ex  assensu  patns,.  196. 
woman  divorced  a  vinculo  matrimonii  not  entitled  to,  197, 
wife  of  husband  unsound  in  mind  at  the  tune  of  the  marriage 

not  entitled  to,  t&. 
wife  oot  ume  years  old  at  the  death  ol  husband  not  entitled 

to,    197,  198. 

seism  in  law  of  husband  sufficient  to  give  wife  right  to,  198. 
seisin  of  husband  need  apt  be  continued  to  irive  wife  a  title 

to,  t6.  ^      ' 

mfe  !U)t  entitled  to,  out  of  both  lands  gtven  and  taken  in  ex- 
change, ib, 

nor  out  of  seisin  for  an  instant,  t6« 
nor  out  of  a  trust  estate,  199. 

nor  out  of  lands  held  in  joint  tenancy  by  husband  at  die 
time  of  his  death,  i6. 

wife  barred  of,  by  jointure  before  marriage  according  to  the 
statue,  ibp 

by  attainder  of  husband  during  the  marriage.  200« 

by  fine  levied  by  husband  with  proclamations,  unless  she 

make  claim  within  five  years,  199,  i6. 
by  fine  and  re -every  by  husband  and  wife,  200. 
by  procuring  eldest  son  of  person  having  certaiaeitale  to 

marry  her  without  consent  of  guardian,  ik. 
forfeited  by  wife 

by  elopement  with  adulterer,  200,  201  • 
by  attainder  of  felony,  201. 
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forfeited  by  widow 

by  detainer  of  tide  d^^eds,  20  !• 

unle«0  she  be  with  child,  201,  202. 
by  preteading  to  be  enseinte9.202* 
b\  aliening  the  dower  lands,  ib. 
alien  wife  not  entitled  to,  ib. 

unless  she  be  wife  of  the  king,  t6. 
or  she  be  made  denizen,  or  be  naturalized,  ib, 
light  to,  may  be  prevented  from  attaching,  how,  203. 
not  barred  by  jointure  at  the  common  law,  206^ 
barred  by  jomlure  made  according  to  27  Hen,  6.  c.  10. 
206. 
wife  entitled  to,  and  jomture,  if  jointure  not  accordmg  to 
27  Hen.  8.  c.  10.,  t6. 

barred  by  what  jointure,  207, 208, 209. 

See  Jointure. 
barred  in  equity. 

hy  provision  out  of  any  kind  of  property,  223,  225. 
by  covenant  to  pay  a  sum  of  money  in  satisfaction  of, 

224. 
by  covenant  to  pay  annuity  in  satisfaction  of,  ib. 
by  agreement  to  accept  copyhold  m  satisfhction  of,  225. 
by  settlement  of  leai<eb«>id,  t6. 
by  bond  in  satisfaction  of,  226,  226. 
the  word  '<  Jointure  "  in  mstniment  securing  provision  for 
wife,  evidence  (if  intention  to  bar,  226,  227. 
not  barred  by  general  provision  for  wife,  226. 

by  settlement  **  for  somt^   provision  "  for  wife,  f6. 
though  provision  be  general,  intention  to  bar  may  be  inferred 

from  circumstances,  229. 
if  provision  be  made  during  marriage  in  bar  of,  widow  may 

elect,  230. 
if  provision  be  made  during  marriage  not  in  bar  of,  widow 
takes  both,  230,  231. 

See  Election. 

EARNINGS  of  wife,  husband  entitled  to,  3, 7. 
ECCLESIASTICAL   COUHl  will  not  separate  husband  and 

wife,  unless  cruelty  or  adultery  be  proved,  369. 
EJECTMENT,  recovery  in  by  husband  alone  of  wife's  term  for 

years  bars  her  right  by  survivorship,  106,  106. 
ELECTION,  what  it  is,  231,  232. 

when  widow  put  to,  between  provision  and  dower,  923. 

widow  put  to,  when  husLaod*a  will  expresses  the  inten- 
tion that  the  bequest  shall  be  in  lieu  of  dower,  232. 
by  devise  of  greater  value  than  the  dower,  234. 
by  bequest  of  personalty  Mid  a  remainder  to  her  in 
husband's  real  estate,  234,  236. 
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without  express  words,  235. 
or  clear  intention,  236. 
intention  to  put  widow  to,  may  be  inferred  without  express 

words,  236,  236,  237. 
widow  not  put  to,  by  a  devise  of  part  of  the  lands  subject  to 
^  dower,  235,  236,  237,  238,  239. 

widow  put  to,  by  bequest  of  leasehold  and   annuity  out  of 

lands,  241,  242. 
widow  not  put  to,  by  bequest  of  annuity,  if  lands  not  sufficient 

to.  satisfy  it  and  dower,  242. 
widow  not  put  to,  by  bequest  of  annuity  out  of  real  and  per- 
sonal estate,  242,  243,  244. 
widow  not  put  to,  by  bequest  of  annuity  not  out  of  dower 

lands,  246. 
%vidow  not  put  to,  by  bequest  of  residue  of  personalty,  246. 

247. 
widow  not  bound  by,  if  made  in  ignorance  ofherngbts,  249. 
widow  bound  by,  if  aware  of  the  value  of  tfie  other  nind,  250. 

iS>ee  Widow. 
EQUITY  of  redemption,  husband  may  be  tenant  by  the  courtesy 
of,  188. 

reservation  of,  to  husband  and  his  heirs,  where  wife  has 
mortgaged  her  estate  for  his  debts,  efiectof,590,  602, 
603,  604. 
reservation  of,  to  husband  and  wife  and  their  heirs,  ef- 
fect of,  606. 
reservation  of,  when  distinct  from  the  declaration  of  the 
uses  of  the  fine  by  which  wife  joins  in  mortgage  of  her 
estate,  effect  of,  607,  6o8,  609,  610,  611. 
EQUITY  of  a  married  woman  to  a  provision,  when  deserted  or 
ill-treated  by  her  husband,  447,  549. 

generally  served  out  of  wife's  equitable  property,  ib. 
is  a  present  provision,  448. 
decree  for,  binds  only  the  fortune  of  the  wife,  550, 
>vill  be  decreed,. 

out  of  wife's  money  in  trustee's  hands  for  the  purpose  of 

being  settled,  552,  553. 
out  of  legacy  bequeathed  to  wife,  554. 
out  of  wife^s  portion  vested  in  trustees,  555,  556. 
.    outof  the   dividends  of  stock  bequeathed  to  the  wife. 
557,  568. 
bill  for  discovery  of  ill  usage  to  lay  a  ground  for  this,  dis- 

nassed,  559,  660. 
attaches  on  her  property  reduced  into  possession  by  the  hus- 
band fraudulently,  662,  563,  664,  565. 
attaches  on  hustmnd's  property,  when  wife's  fortune  fraud- 
ulently removed  by  him,  666,  667. 
will  be  refused;  if  wife  be  guilty  of  adultery,  668,  569,  570, 
671. 
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when  granted  to  the  wife,  will  be  discontinued  on  his  under- 
taking to  treat  her  kindly,  572,  573. 
when  granted  to  the  wife  on  apcount  of  the  desertion  of  her 
husband,  will  be  discontinued  on  his  return  to  her,  573. 
will  not  be  granted  to  a  wife  on  the  ground  o{  her  husband 
going  abroad  in  the  dischvge  of  a  duty,  if  she  refuse  to  ac- 
company him,  573,  574. 

See  Provision  separate. 
EQUITY  of  a  married  woman  to  a  settlement  of  her  own  fortune, 
where  she  has  been  clandestinely  married,  575. 
See  Ward,  Female,  pf  Chancery. 
EQUITY  of   the  widow  to  be  reimbursed  out  of  her  husband's 
assets,  455,  589. 

See   Exoneration. 
EQUITY,  WIFE'S,  what  it  is,  441. 

a  provision  for  the   wite   out^f  her  equitable   interests, 

ib. 
does  not  attach  on  her  trust  of  terms    for   years,  441, 

477,  495,  504. 
extended  to  the  children  of  the   marriage,  441. 
may  be  satisfied  out  of  the  husband's  property,  442. 
cannot  be  enforced,  if  the  husband  have  got  the  posses- 
sion of  the  wife's  equitable  interests,  ib, 
attaches  on  wife's  fortune  in  the  hands  of  trustees,  if  bill 

once  filed  for  the  purpose,  t6. 
attaches  on  legacies  bequeathed  to  her,  442,  443. 
does  not  attach  on  her  legal  portion,  443. 
attaches  on  rents   and  proiits  of  real  estate,  445. 
does  not  attach  on  a  mere  life  interest,  ib, 

unless  when  husband  becomes  bankrupt  or  insol- 
vent, 445,  446,  477,  478. 
a  present  fH'ovisiou  when  husband  becomes  bankrupt  or  in- 
solvent, 
a  provision  commencing  only  from  husband's  death,  if  he  be 

solvent,  446. 
a  settlement  made  in  satisfaction  of,  good  against  husband's 
creditors,  ib, 

administered  to  her  against  her  husband,  456, 457, 458, 459, 

460,  461,  462. 

at  the  suit  of  executors  of  wife's  testator,  463,  472. 

at  the  instance  of  her  debtor,  464,  565. 

at  the  suit  of  the  wife,  464,  471,  474. 
not  enforced,  where  husband  and  wife  are  residents  of  a  fo- 
reign state,  by  the  laws  of  which  such  provision  might  be 

defeated,  465. 
enforced  whoever  be  plaintiff,  474. 
administered  against  the  general  assignees  of  the  husband, 

476. 
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wheA  he  becomeB  bankrupt,  ib» 

when  he  becomes  in8olvent>  476,  490. 
attaehes  on  trust  of  real  estate  tor  lifo  when  husband  bankrupt. 

483,   484,. 
does  not  attach  on  wife's  inheritance,  464,  485. 
tile  entire  fund  secured  in  sauslaction  o^  in  two  instances 

only,  487,  488. 
is  a  provision  only,  according  to  present  practice,  489,  490. 
administered  against  assignees  of  insolvent,  490,  491. 
administered  against  general  assignees  of  husband  for  benefit 

of  his  creditfHS,  491,  492. 
administered  against  particuleu*  assignee  of  husband  for  valu* 

able  consideration,  494,  397,  499. 
not  administered  out  of  life  interest  against  particular  as- 
signee, 494,  495. 
administered  against  assignee  of  principal  sum  with  or  with- 
out consideration,  499,  500,   501,   502,  203,    504,   505,  506. 
not  administered  against  assignee  of  a  trust  term  for  years 

with  or  without  consideration,  507,  508. 
administered  against  creditor  of  husband,  508,  509. 
administered    against  creditor  claiming  to  set  off  against  it 

d^bt-dne  b^  the  husband,  509. 
administered  against  representative  of  creditor  claiming  to  set 

off  agamst  it  debt  due  by  husband  to  intestate,  i^. 
may  be  barred  by  a  settlement  on  marriage,  510. 

by  a  settlement  adequate  to  wife's  entire  fortune,  510, 
511. 

by  a  settlement  expressed  to  be  in  coneiderMbon  of  her 
entire  fortone,  510,  512. 
not  barred  by  settlement,  unless  it  be  expressed  to  be  the 

purchase  of  her  entire  fortune,  511. 

or  it  clearly  appear  to  be  so  from  its  adequacy,  511,  512. 
not  barred  by  .settlement  expressed  to  be  in  consideration  of 

jMirl  of  wife's  fortune,  512,  513,  514. 
to  a  provision  out  of  an  accession  of  fortune,  not  barred  by 

settlement  expressed  to  be  in  consideration  of  the  wife's 

fortune,  515. 
not  barred  by  an  inadequate  settlement,  515,  516, 517. 
not  barred  by  settlement  expressed  to  be  in  consideration  of 

her  existing  fortune,  517,  518. 
^life's,  not  hatred  by  husband's  contract  for  a  settlement  not 

afterwards  carried  in  execution,  519,  520,  521,  522. 
nuvf  be  wsived  by  her  to  the  exclusion  o€  her  children,  523, 

524. 

unless  a  proposal  for  a  settlement  have  been  made  by  the 
husband  in  compliance  with  an  order  of  the  court,  524, 
527. 
may  be  waived  by  her  to  the  exclusion  of  her  children  at  any 

time  before  order  of  reference  to  the  master,  524,  525. 
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cannot  be  waived  by  her  to  the  exclusion  of  her  childrett,  even 
when  there  are  no  children,  626. 
children  have  a  vested  interest  in  the,  after  an  order  for  a 
settlement,  though  their  mother  die  before  a  proposal,  627, 
528,  529. 
children  have  a  vested  interest  in  the,  agreed  to  be  settled  by 
assignees  of  bankrupt,  though  the  mother  die  before  a  set- 
tlement, 529,  530. 
children  have  not  a  vested  interest  in  the,  if  their  father  die 

.  after  the  order,  and  before  a  proposal,  530. 
children  have  not  a  right  to  the,  independent  of  their  mother, 

534,  535,  536. 
is  personarto  the  mother,  534. 
waived  by  her  consent,  537. 

must  be  waived  by  the  wife  on  her  examination  separate  and 
apart,  538. 

if  she  be  m  town,  on  her  examination  by  the  court,  ih, 
if  she  be  in  the  country,  on  her  examination  before  com- 
missioners, t6. 
if  she  be  abroad,  before  commissioners  on  a  commission 

issued  from  this  country,  539. 
if  she  be  abroad,  sometimes  before  a  competent  tribunal 

of  the  country,  without  any  commission^  t6. 
if  she  be  abroad,  sometimes  before  commissioners  on  a 
commission  issued  by  the  authority  of  the  foreign 
goverment,  538,  539. 
consent  of  wife  to  waive,  taken  on  her  letter  from  the  East 

Indies,  540. 
money  not  paid  on  wife's  consent  to  waive,  without  an  affidavit 

that  it  has  not  been  settled,  t6. 
consent  to  waive,  not  required  where  sum  under  200i.,  542. 
to  a  provision  out  of  an  unasc^^ined  sum,  not  allowed  to  be 

waived,  542,  543,  544. 
to  a  provision  out  of  a  reversionary  fund,  cannot  be  waived, 
544,  645. 

See   Consent.  Examination.  Wife. 
EXAMINATION  of  wife  not  necessary  to  enable  her  to  pass  her 
separate  interests,  314,  349. 
of  vnfe  separate  and  apart,  necessary  to  enable  her  to  waive 

her  equity,  537,  538. 
of  wife  to  waive  her  equity  must  be  in  court,  if  she  be  in  town, 
538. 

if  she  be  in  the  country,  it  must'be  before  comnOBsioners, 
ih, 
of  wife  before  commissioners  must  be  returned  in  writing,  and 
signed  by  her,  538,  539. 
of  wife  to  her  consent  to  waive  her  equity, 

if  she  be  abroad,  taken  before  commissioners  on  a  com- 
mission from  this  country,  539. 

82 
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•     '=^^Tsh7b?a^;oS:s:r!ii.es  before  a  competent  tribunal 

of  the  country  in  which  shercsides,  without  any  com- 

sufficient,  540.  ^^^     --o 

when 'Ikf  lances  or  charges  her  sepanOe  «»-»«  for 

wife  enS X'o,  wLe  she  had  joined  in  a  moxtg^  of  her 

"^he^e^S^  of  redemption  reserved  to  her  ^  ber 

thougr;qi!l;y  of  redemption  reserved  to  h«.b«ri  «k1  bis 

^n:t  en.&o!^less  the  charge  be  cn«ted  for  the  debt 
wi^'eSTuerSyTr'so  much  as  husband's  debt  «no-ated 

wif:'nrntiOed  to,  if  the  -t-*«^?-t3fl. -e"«^- 
by  her  be  executed  at  the  same  time,  and  torm  one 

wife*n"^t*^tlfdt,  if  she  waive  it  after  her  husb«Kl's  death, 
EXECUTOR,  see  iNJUNeTioN,  Kin  N«xt  or,  Lboaoi. 

FEME  COVERT,  see  Wife.  ba«i  her  and  her 

FINE,  by  husband  and  wife,  of  her  mhentanco  o^ 

usJs  on  levL  by  husband  and  wife,  decided  by  him.  bar 
wiS  pritlamations  by  h..band  alone  of  wife'.  inhetit«ce 

may  bar  her,  165.  ^^«4tt  fnt  bis  life  t6- 

by  husband  nione  of  wife's  land  conveys  «»  estate  for  b«  uie 

^by  wife  alone  of  her  lands,  bars  her,  m. 

does  not  bar  her  husband,  178.  ^„„_-Bt  of  hus- 

wife  may  convey  her  inheritance  by,  with  consent 

band,  285.  «.    .     v  _j /tnm  lessor  of  wife's 

FEOFFMENT,  acceptiince  of,  byhusband  from  lessor  o 

4»«.rrk    Kara  kor  siirvivinff,  106. 


term,  bars  her  surviving,  106. 
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FOREIGNER^  voluntary  absence  of,  renders  wife  as  Vifeme  sole 

Quaere,  58. 
who  had  been  in  England  and  afterwards  voluntarily  left,  does 

not  thereby  gender  hia  wife  soUf  60. 
FORTUNE,  wife's.  6'««  JB^iuitt,    mfb's.     Wjpc. 
FREEHOLD,  a  good  tenant  to  the  praecipe  of  wife's  may  be 

made  by  the  huuband  alone,  162. 
settled  to  the  separate  use  of  a  married  woman,   she  can 

nnke  a  good  tenant  to  the  praecipe  by  deed  without  a  fine, 

287,  288. 

GAZETTE,  caution  in  the,  by  the  husbund  not  to  trust  his  wife, 
does  not  protect  him  against  action  for  necessaries,  unless 
he  prove  plaintiff  to  have  read  advertisement,  24. 
GIFT  to  married  women,  of  personal  ornaments, 

before  marriage,  277. 
ader  marriage,  ih, 
by  their  husbands,  t6. 
by  strangers,  1 6. 
by  husband  before  or  after  marriage  liable  to  his  credi- 
tors, ib. 
by  strangers  after  marriage  not  liable  to  creditors,  278. 
by  strangers  before  and  aAer  marriage  good  against  hus- 
band and  his  repiesentativesi  ih. 
by  husband  to  his  wife  may  be  to  her  separate  use^  279. 
if  made  for  paraphernalia,  not  for  separate  usei  f6. 
of  any  kind,  accompanied  by  a  condition  restrictive  of  a  power 

of  alienation,  void,  299. 
of  her  separate  estate  by  wife  to  her  husband  set  aside  under 

circumstances,  360. 
of  her  separate  estate  by  wife  to  her  husband  may  be  estab- 
lished, #6* 

HEIR,  married  woman  may  prevent  estate  of  inheritance  settled  to 
her  Separate  use  from  descending  to  her,  283. 

by  reserving  such  power  to  herself  by  a  conveyance  to 

uses  before  marriage,  ib. 
by  fine  jointly  with  her  husband,  with  a  deed  to  lead  the 
uses,  reserving  this  power  to  her,  i6. 
HUSBAND  solely  entitled  to  wife's  personalty,  1. 
and  his  wife  considered  at  law  as  one  person,  ib. 
cannot  at  law  convey  an  estate  to  his  wife,  %b. 
entitled  to  his  wife's  personalty  absolutely  or  qualifiedly  ac- 
cording to  its  nature,  2. 
his  interest  in  his  wife's  choses  in  action,  3. 
cannot  without  his  wife  be  a  petitioning  creditor  for  debt  due 

to  her  diim  aolay  4. 
unmi  sue  jointly  with  hia  wife  for  choses  in  action  accming  to 
her  dtmsolot  4. 
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may  sue  with  or  without  his  wife, 

for  her  choses   in  action  accruing  during  mamage,  A. 

for  note  passed  to  her  during  marriage,  •6. 

for  special  promise  lo  her  during  marriage,  5,  6. 

for  her  choses  in  action  commencing  before  maniage, 

and  not  being  complete  until  the  marriage,  7,  8. 

his  interest  in  his  wife's  chattels  real,  9. 

may  dispose  of  wife's  chattels  real  though  vested  in  trus- 
tees, ih. 

cannot  dispose  of  wife's  chattels  real  by  will,  ib. 

forfeits  wife's  chattels  real  by  his  outlawry  or  attainder,  10. 

his  debts  may  be  levied  out  of  wife's  chattels  real,  t6. 

surviving  takes  his  wife's  chattels  real  as  husband,  not  as  ad- 
ministrator, ib, 

surviving  entitled  to  arrears  of  rent  due  to  his  wife,  10,   11. 

surviving  entitled  to  the  administration  of  his  wife's  effects,  11. 

surviving  entitled  to  wife's  personalty  ofeverydescTiptioii,l6. 

surviving,  and  not  having  reduced  wife's  choses  in  action  into 
possession,  his  executors  are  entitled,  12. 

liable  for  wife's  debts  contracted  dum  sola,  13,  21. 

not  liable  for  wife's  debts  contracted  during  her  former 
marriage,  13. 

liable  only  during  the  Ufe  of  his  wife  for  her  debts  contract^ 
ed  dum  sola,  13,  21. 

dying  before  the  recovery  of  debts  of  his  wife  contracted 
dtttn  sola,  his  executors  are  not  liable,  13. 

liable  for  debt  of  wife  contracted  dum  sola,  if  judgment 
against  him,  though  no  execution  for  it  in  her  lifetime,  t6. 

not  Ua  )le  in  equity  after  wife's  death,  for  her  debts  to  the  ex- 
tent of  the  fortune  received  with  her,  14,  15,  16. 

liable  during  marriage  for  debts  incurred  by  wife  before  mar- 
riage by  her  mismanagement  as  executrix,  16. 

liable  ajter  marriage  for  waste  by  wife  dum  sola  as  executrix 
to  extent  of  testator's  assets  come  to  his  hands*  16,  17. 

liable  for  waste  by  wife  as  executrix,  and  her  former  hus- 
band, 19,  20. 

though  liable  for  debts  of  wife  dum  sola,  action  must  be 
.  against  him  and  wife,  21. 

liable  for  necessaries  for  his  wife  during  marriage,  23. 

refusing  necessaries  to  his  wife,  spiritusil  court  will  decree 
alimony,  t6. 

not  liable  to  debts  contracted  by  his  wife  for  necessaries 
without  his  consent,  t6. 

presumed  during  cohabitation  to  assent  to  wife's  contracts 
for  necessaries,  t6. 

unless  this  presumption  be  rebutted,  ib, 

his  assent  to  wife's  contracts  for  necessaries  disproved  by 
proof  of  orders  from  him  that  she  should  not  be  trusted, 
24. 
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not  liable  to  individuals  cautioned  by  him  not  to  trust  his 

wife,  tfe. 
*not  protected  by  caution  inserted   in  the  Gazette  without 

proof  that  the  persons  suing  him  had  notice  of  the  adver- 
tisement, t6. 
his  assent  to  wife's  contracts  disproved  by  evidence  that  the 

credit  was  given  to  her,  25,  26. 
living  with  his  wife,  liable  for  her  contracts  relating  to  her 

trade  carried  on  by  her  alone,  26. 
living  with  his  wife  not  liable  for  necessaries  furnished  to  her 

by  tradesmen  having  notice  of  a  sufficient  allowance  paid 

to  her  for  the  purpose,  27. 
not  liable  for.  necessaries  illegally  furnished  to  his  wife,  28. 
liable  for  necessaries  furnished  to  his  wife  during  separation, 

unless  his  dissent  be  proved,  ib. 

if  he  turn  her  out  of  doors  without  good  cause,  28,  29. 
though  he  should  have  given  notice  not  to  trust  her, 

if  she  elope,  and  solicit  to  return,  unless  the  elopement 

be  adulterous,  29,  30,  33. 
if  he  treat  her  so  ill  as  to  render  her  leaving  his  house 
necessary,  30. 
if  she  leave  his  house,  because  a  profligate  woman  was 
placed  at  the  head  of  his  table,  31,  32. 
not  liable,   if  he  turn  her  out  of  doors  for  good  cause,  32. 
if  she  commit  adutery,  t6. 
if  she  elope  from  him,  33. 

if  she  elope  aduiterously,  though  she  ofler  to  retum,^ 
34. 
is  liable  if  he  leave  her  in  liis  house,  knowing  her  adultery,  »6. 
if  he  tak^er  back  afler  an  adulterous  elopement,  and 
afterwards  turns  ber  out  o£  doors,  94,  35. 
not  liable,  if  there  be  a  separation  and  a  separate  maintenance, 
35,  36,  37. 
liable,  if  the  separate  maintftiance  be  not  actually  paid,  37, 
38,  39. 

if  separate  maintenance  be  inadequate,  though  acquiesced 
in  by  the  wife,  41,  42. 
thoug  .  he  pay  the  separate  maintenance,  unless  wife's 
creditor  have  notice  of  it,  Qusere,  43,  44. 
not  liable  during  separation,  if  the  wife  have  other  sufficient 
means  for  her  support,  44. 
ailer  decree  for  alimony,  45. 
having  two  wives, 

liable  for  necessaries  furnished  to  the  second  during  co- 
habitation, 46. 
not  liable  for  necessaries  for  the  children  of  his  wife  by  a 
former  marriage,  47. 
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unless  be  take  them  into  his  bouse  and  niake  them  part 
of  his  family,  16. 
not  liable  afler  mania^  declared  void  ab  initio  y  ib, 
Tkot  liable  for  articles  fumishii^   ^  bis   wife  inconsistent 

with  bis  rank  and  fortune,  48. 
liable   for  articles  applied  to  his  wife^  though  inconsistent 

with  his  means,  if  consistent  with  the  rank  he  permits  her 

to  assume,  49. 
not  liable  for  ornaments  inconsistent  with  his  meant,  if  she 

have  not  worn  them  in  his  presence,  51. 
liable  for  aiticlea  furnished  to  his  wife  suitable  to  his  rank 

and  fortune,  t6. 
not  liable  for  silks  not  made  into  clotbeS|  but  pawned,  1 6. 
not  liable  for  money  borrowed  by   wife  to  redeem  clothe.s 

pawned  by  her,  ib, 
liable  for  medical  assistance  supplied  to  bis  wife,  62. 

for  legs!  assista^e  supptied  to  bis  wife,  tb. 
not  liable  for  money  lent  to  wife  to  purchase  necessaries,  53. 
exile  of^  its  efiects,  56. 
temporary,  56,  57. 
permanent,  iL 
transportation  of,  for  a  limited  period,  readers  wifeym^  9olt 

for  the  time,  57. 
alien  enemy,  wife  of^  may  sue  aad  be  sued  as  a/eme  «o2e,  57, 

58l 
a  foreigner,  the  wife  of,  rendered  sole  by  his  resideace  abroad, 

58. 
a  natural  bocn  sub^t,.  by  departiBg  wohuUarilf  firom  England 

does  not  render  his  wife  sole,  59. 
an  aUea  wdio  had  been  in.  £ngland  and  had  left  it,,  does  not 

thereby  render  his  wife  sole,  60.         » 
an  Englishman,  does  not  render  his  wifetole  by  his  voluntary- 
residence  abroad,  61* 
an  Englishman,  by  abandoning  his  wife  andgoi^g  beyond  the 

seas,  does  not  thereby  fender  his  wife  solo,  62. 
not  liable  for  debts  contracted  by  his  wife  as  a /cum  sole  trader 

by  the  custom  of  London,  71. 
not  liable  on  judgment  entered  on  warrant  by  his  wife,  a 

trader  by  the  custom  of  London,  72. 
of/eme  9ole  trader  by  custom  of  London  has  a  right  to  seize 

her  separate  efre,ctB,  73. 
and  wife  taken  on  mesne  process, 

in  King's  Bench,  she  will  be  dischaiged  and  he  remain  in 
custody,  until  he  puts  in  speciid  bail  for  both,  84^  86, 86. 

in  Common  Pleas,  she  will  not  be  discharged  until  he 

puts  in  special  bail  for  both,  86u 
aad  wife  arrested  on  final  piooees  for  debt  contracted  by  her 

dum  soloj  she  will  not  be  entitled  to  be  di sehatged  as  an 

insolvent,  88. 
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may  bar  wife's  right  by  siirvivoiship  Uher  chattels  real, 
by  iettlemeot  oa  marriage  102»  • 
by  settlement  duriog  raanriafe  in  fKursuance   of  an 

agreement  iiefow  it,  103, 
by  assignment  with  or  without  consideration,  104. 
by  lean  ,  «6. 

by  lea^io  of  part  of  them,  106. 
by  covenattt  to  make  lease,  ib» 

by  recovery  in  ^ectmeatin  hisown  Bane  alone,  105,106. 
by  an  award  of  them  to  him,.  105. 
by  hi*  sigctytance  of  fooffiaent  from  lessor)  A. 
by  aheciff^a  sale  of  them  fee  his  debta^  i4. 
by  kia  cmllawry,  t6, 
by  his  attainder,  ib. 
by  his  suicide,  107. 
has  a  qualified  interest  in  his  wife's  choses  ia  action,  109. 
may  bar  wife's  right  by  aurrivorship  to  her  choses  in  action, 
by  settlement  on  marriage,  110. 
by  aettleraent  durii^   marriago  in  f  uiaiuaBce  of  an 

agreement  before  it,  ib, 
by  lue  reiettse,  il>* 

by  his  reduction  into  possession,  111. 
by  recent  of  theia  by  a  third  persoo  by  his  authority, 
112. 
whea  oboaea  in  action  doe  to  wife  b^ore  marriage, 
by  judgment  and  execution  at  suit  of  himself 
andhis  wife^  112,  11^ 
when  accruing  during  the  mavviage  by  judgment 
by  husband  alone,  113w 
by  decree  directing  payment,  h»  and  hia  wife  being 

parties,  116. 
bjaifeorder  of  choacevy  ferpa^fisent  to^i^* 
not  by  a  decree  mevely  eetabliahiag  Ae  right,  116,  117. 
not  by  &<kcree  dedbunng  money  to  be  tha  property  of 

husband  and  wife  ia  her  right,  1 19w 
not-  by  an  Arder  of  Chancery  for  payment  of  interest  due 

on  wife's  portion,  120. 
not  by  bitt  iled  by  huebaad  and  wife  wiUMiut  any  order 
or  decree,  t6. 
bars  wife's  right  by  aurvivorship  to  her  choses  ia  action 
by  an  award  of  payment  to  himaelf,  ib. 
by  an  assignment  far  valuable  considemtion,  120,  121. 
by  his  agreement  to  ajisign  for  valuable  con;iideratioa, 

121. 
not  by  assignment  of  himself  and  his  wife  without  valu- 
able consideration,  123. 
not  by  bis  voluntary  asaigninent,  though  wife  consent  in 
court,  124. 
bars  wife's  right  by  survivorship  to  her  choses  in  action 
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not  by  assignment  under  his  bankruptcy,  124* 

no/  by  asBignnient  under  his  insolvency,  128,  139« 

nolby  his  possession  wn  trustee,  132,  133. 

not  by  transfer  into  wife's  name  (being  stock),  he  not 
having  accepted  it^  134,  136. 

not  by  wife's  lodging  it  in  bank  (being  a  checque  for 
money),  and  taking  banker'a  n<  te  for  it,  135. 

not  by  a  transfer  of  it  (being  a  legacy)  by  hims^f  and 
his  wife  to  a  trustee  for  the  purpose  of  being  settled, 
136. 

not  by  claiming  it  (being  a  bond  debt)  under  commission 
of  bankrupt  debtor,  and  paying  contributicin,  t6. 
bars  wife's  right  by  survivorship  to  her  reversionaiy  choses 
in  action, 

by  settlement,  138. 

by  release,  t6. 

by  receipt  of  money  before  the  title  to  it  accrues,  138, 
139,  140. 

not  by  an  assignment  for  valuable  consideration,  140, 
141,  147,  148,  149,  160. 
i  not  by  assignment,  where  the  wife  consents  in  court, 

144, 146,  146. 

not  by  agreement  between  him  and  his  wife  during  mar- 
riage, 146. 

has  an  estate  of  freehold  in  inheritance  of  his  wife  during 
her  life,  161. 

may  alone  create  an  estate  of  freehold  in  wife's  inherit- 
ance, 161, 162» 

at  the  common  law  m^ht  have  made  a  discontinuance  of 
wife's  estate,  162. 

cannot  discontinue  wife's  freehold,  t6. 

and  wife  together  cannot  discontinue  wife's  freehold  un- 
less by  fine,  162,  163. 

may  with  his  wife  levy  a  fine  of  her  landH,  which  will  bar 
her  and   her  heirs,  164. 

may  alone  bar  wife  for  ever  by  a  fine  with  proclamations, 
166. 

alone  by  fine  of  wife's  land  conveys  an  estate  for  his  own 
life,  f6. 

with  his  wife  by  commonrecovery  of  herland  bars  her,  ib, 

cannot  bar  wife  by  a  fiaudulent  recovery  ofhec  lands,  t^. 

and  wife  may  make  a  valid  lease  of  her  lands  when 

•    made  according  to  the  32  Hen.  8.  c.  28.,  166. 

and  wife  may  mlake  a  lease  of  wife's  lands  defective 
under  the  statute,  but  gt»od  at  common  law  during 
coverture,  168. 

and  wife  may  make  a  lease  of  her  lands,  voidable  un- 
der the  statute,  but  good  during  coverture,  ib. 
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alone  may  make  a  lease  of  wife's  land,  wfaieh  will  be 
good  duriog^  coverture,  160. 
See  Lease. 
always  bound  by  his  lease  of  his  wife's  lands,  178,176. 

subsequently  may  confirm  or  avoid  voidable  lease  made 
by  former  husband  and  wife,  ib, 

may  entef^   and  defeat  fine  levied  by  his  vnfe  during 
coverture,- 178. 

and  wife  barred  of  all  interest  in  her  lands  by  her  at- 
tainder for  felony  before  birth  of  issue,  t6. 

does  not  afkct  wife's  interest  in  lands  by  bis  attainder,  ib. 

may  by  his  laches  forfeit  wife's  interest  in  land,  179. 

See  Curtesy. 

may  ^j^ose  of  wife's  terms  for  years  settled  to  her  sepa- 
rate use  without  concurrence  of  trustees,  254. 

rudtee  for  his  wife,  where  property  conveyed  to  ner  for 
separate  use,  257,  258,  259. 

making  a  gifl  to  his  wife  for  separate  use,  becomes  a 
trustee  for  her,  259. 

gifl  or  devise  to,  for  separate  use  of  wife,  makes  him  a 
trustee  for  her,  260,  261. 

See  Separate  Profbrtv. 

dealings  of,  with  his  wife  with  respect  to  her  separate 
property,  347. 

gifi  by  wife  of  her  separate  property  to  her,  vdid,  350, 
351. 

sale  by  wife  to  her,  of  her  separate  property,  valid,  ib, 

purchase  from,  by  wife  with  her  separate  property,  valid 
against  creditors,  351. 

liable  to  account  for  separate  property  of  wife  recei.ed 
by  him  without  her  knowledge,  ib, 

not  liable  to  account  for  separate  property  of  wife  re- 
ceived by  him  with  her  knowledge,  352. 

not  liable  to  account  for  separate  propertyof  wife  ap- 
plied by  him  to  the  purposes  of  the  family,  353. 

liable  to  account  for  wife's  separate  property  in  his  pos- 
session as   trustee,  354. 

liable  to  account  for  wife's    separate  property  taken 
against  her  will,  ib, 

not  liable  to  account  for  separate  property  of  his  wife, 
where  she  has  been  guilty  of  adultery,  ib, 

INFANT  female,  notbarred  of  dower  by  articles  before  maniage, 
unless  she  accept  sHer  his  death,  222. 
not  barred  of  dower  by  settlement,  if  percarious  or  un- 
certain, ib, 
barred  u^  reasonable  settlement,  ib. 
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{NHERITANOE,  estate  of,  settled  to  separate  use  of  manied 
woman,  she  canoot  alone  bar  her  heirs,  283. 
'unless  she  has  reserved  a  power  for  this  pursose  before  mar- 
riage, 283,  284,  285. 

or  by  fine,  in  which  husband  joins,  283. 

or  by  fine  without  her  husband,  with  his  consent,  285. 

cannot  dispose  of  by  wiU,  283,  284. 

unless  a  power  be  expressly  given  to  her  for  the  purpose, 
284,  285. 
INJUNCTION  to  restrain  wife  from  proceeding  at  law  for  re- 
covery of  her  separate  maintenance  refused,  401. 

granted  against  husband  proceeding  in  ecclesiastical  court 
fpr  his  wife's  legacy,  until  he  secures  her  equity,  443,  456, 
464. 

granted  to  restrain  husband  from  assigning  wife's  choses  in 
action,  464,  499. 

granted  to  restrain  husband  from  recovering  amount  of  bond 
executed  to  wife  dkan  sola^  463. 

not  granted  at  the  suit  of   wife  guilty  of  adultery  to  re- 
strain her  husband  from  receiving  her  separate  estate,  354. 
(NSOLVENT  flebtOTs'*  act,  wife  arrested  under  alone  on  final 
process,  cannot  be  discharged,  88. 

husband,  wife  of,  entitled  to  a  provision  out  of  her  equitable 
interests,  476,  490. 

husband,  assignees  of,  obliged  to  make  provision  for  his  wife 
when,  476,  490,  491. 
INTEREST  of  wife's  equitable  portion,  husband  entitled  to,  so 
long  as  he  maintains  her,  449. 
thou^  he  refuse  to  make  a  settlement,  443. 

of  wife's  equitable  poilion,  refused  to  husband,  when,  462. 
JOINTURE  not  a  bar  of  dower  at  the  common  law,  205. 

made  according  to  the  27  Hen.  8.  c.  10.,  a  bar  of  dower^ 
206. 

not  according  to  the  27  Hen.  8.  c.  10,  widow  entitled  at  knr 
to  jointure  and  dower,  206. 

plans  of,  proposed  by  the  27  Hen.  8.  c.  10.,  207,  208. 

not  within  the  terms  of  27  Hen.  8.,  which  i»  held  to  be 
within  the  equity  of  the  act,  208. 

requisites  of,  according  to  the  27  Hen.  8.,  209. 

not  limited  to  take  effect  immediately  on  the  death  of  the 
husband,  not  good,  209,  21  a 
must.be  in  fee  tc^,  210. 
or  for  term  of  wife's  life,  ib, 
or  in  fee,  211. 

by  devise  expressed  to  be  in  satisfaction  of  dower,  good,  ib,^ 

ii  it  be  a  provision  V^fore  marriage  tor  pcurt  of  jointure,  not 
good,  211,  212. 

limitation  to  wife  and  another  for  their  lives,  not  c^  good,  212. 

Oiade  during  marriage,  not  a  bar  of  dower,  s 6. 
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ihade  during  marriage  may  be  refused  bj  the  widow,  214. 
may  be  refused  in  pais^  ib. 
may  be  refused  by  bringing  writ  of  dower,  ib, 
may  be  refused  by  acceptance  of  dower,  ib. 
made  before  marriage  binds  infant  and  bars  dower,  214,  215. 
must  be  certain  to  bind  infant,  216. 
out  of  female  infant's  estate  does  not  bind  her,  216,  217. 
lawfully  recovered  from  the  widow-,  she  shall  be  indemnified 

oat  of  remainmg  lands  of  husband,  218. 
before  marriage,  which  woman  agrees  to  accept,  however  in- 
adequate, valid  in  equity,  220,  221. 
unless  she  be  an  infant  at  the  time,  221. 
contracted  for  by  female  infant  before  marriage  not  bindings 
if  precarious,  t6. 
by  articrles  before  marriage,  t6. 
by  settlement  betore  marriage,  ib. 
contracted  for  by  an  adult  woman  before  marriage,  binding  in 

equity,  however  small  or  precarious,  222,  223^ 
contracted  for  by  infant  binding  in  equity,  if  reasonable,  222« 
out  of  any  kind  of  property,  good  in  equity,  223. 
may  be  secured  in  equity, 

by  covenant  to  pay  a  sum  of  money,  224. 
by  covenant  to  pay  an  annuity,  ib. 
by  agreement  to  settle  copyhold,  226. 
by  agreement  to  settle  leasehold,  ib. 
by  bond,  though  wife  no  party  to  it,  225,  226. 
may  be  in  bar  of  dower,  though  not  expressed  to  be  so,  226. 
may  be  in  bar  of  dower,  if  expressed  to  be  '^  for  livelihood 

and  maintenance,"  ib. 
the  word,  evidence  of  intention  to  bar  dower,  226,  227. 
being  general  provision  for  wife,  no  bar  of  dower,  228* 
by  settlement  <^  for  some  provision"  for  wife,  no  "bar  of 

dower,  ib. 
may  be  inferred  from  circumstances  to  be  intended  as  a  bar 
of  dower,  though  the  provision  be  general,  229.  * 
See  Dower.  Election. 
JUDGMENT  against  husband  and  wife  for  her  debt  contracted 
dum  9olay  sufficient  to  render  him  liable,  though  execution 
had  not  issued  in  her  lifetime,  13,  14. 
against  husband  and  wife  for  a  devastavit  by  her  as  execu- 
trix dam  sola»  may  be  executed  against  husband  after  her 
death,  16. 
entered  on  warrant  of  attorney  by  feme  covert  trader  by  the 

custom,  set  aside,  husband  not  being  a  party,  72. 
and  execution  at  suit  of   husband   and  wife  for  her  choses 

accruing  dumaotay  bars  her  surviving,  112,  113. 
by  husband  alone  for  choses  in  action  of  the  wife  accruing 
during  coverture,  baxB  her  surviving,  113. 
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warrant  of  attorney  to  confess,  by  ^ifeiM  saie,  revoked  bj  her 

subsequent  marriage,  152. 
varnuit  of  attorney  to  confess,  to  tifime  sohy  not  revoked  by 
her  subsequent  marriage,  ib. 

KIN,  next  of,  difference  between  a  limitation  to,  and  to  executors 
and  adnainiatrators,  305. 

LEASE  by  husband  of  wife's  chattels  real  bars  her  right  by  sur- 
vivorship, 104. 
ofpartof  wife's  chattels  real  harsher  right  by  simnvorsbip 

to  so  much,  105. 
at  will  by  feme  soU  not  revoked  by  subsequent  mamage,  154. 
at  will  to  a  feme  sole  not  revoked  by  a  subsequent  maniage, 

155. 
of  wife's  lands  maybe  made  pursuant  to  the  32  Hen.  8.  c.  28. 

1««,  167.   . 
void  under  32  Hen.  8,  may  be  valid  at  common  law,  168. 
by  husband  and  wife  of  her  land,  void  under  the  statute^  may 

be  valid  at  common  law,  i6. 
by  husband  and  wife  of  her  land,  without  reaervatioB  of  rent, 

voidable  only,  169. 
voidable  made  by  husband  and  wife,  and  not  avoided  by  her 
in  her  life,  cannot  be  avoided  by  person  claiming  para- 
mount to  her,  160. 
by  hushfind  alone  of  wife's  lai^d  good  during  the  marriage, 

169,  170. 
for  life  and  years  of  wife's  lands,  difference  between  as  to  the 

avoidance  of  them,  171. 
by  husband  and  wife  of  her  lands,  difference  when  by  deed 

andby  parol,  172. 
voidable  of  wife's  land  may  be  avoided  by  her,  173. 
by  her  heir,  ib. 
by  her  issue,  t6. 
by  subsequent  husband,  iL 
void  of  wife's  land  may  be  avoided,. 

by  conusee  of  fine  levied  by  husband  and  wife,    174. 
voidablt  of  wife's  land  may  be  confirmed, 
by  acceptance  of  rent,  176. 
by  action  for  the  recoveiy  of  it,  ib. 
voidable  of  wife's  land,  as  a  mortgage  not  confirmed, 
by  payment  of  interest  by  widow,  ib. 
by  redelivery  of  deed  by  widow,  176. 
voidable  of  wife's  land  may  be  avoided, 
by  entry,  ib. 

by  ejectment  on  the  title,  ib. 
action  of  trespass,  ib. 
-    %y  pl^a^of  non  demimt  to  action  on  a  covenant  in,  ib. 
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of  wife's  land,  thou^  voidable  by  her,  may  be  valid  against 
the  husband,  176,  177. 
LEGACr  bequeathed  to  wife,  her  title  to  it  by  survivorsh^  not 
barred  by  a  transfer  of  it  by  husband  and  wife  for  the  pur- 
pose of  a  setlieinent,  IS6. 
not  revoked  by  marriage  of  testator  with  legatee,  159, .  160. 
bequeathed  to  a  married  woman,  subject  to  her  equity,  442, 

443. 
to  wife,  husband  restrained  from  recovering  in  the  ecclesias- 
tical court  tdl  he  make  a  provision  for  her,  443,  456, 464* 
action  does  not  lie  for,  460,  504. 
LIF£  liVTERiiiST  of  wife  subject  to  her  equity,  only  when  her 
husband  deserts  or  ill-treats  her,  445. 
or  when  he  becomes  bankrupt  or  insolvent,  446. 
LIMITATION  to  married  wonian  of  personalty  or  rents  and  pro- 
fits of  lands  for  separate  use,  indefinitely  with  power  to   ap- 
point, n6  form  bemg  prescribed,  tho  eHect  of,  289^  290. 

as  she  should  appoint,  and  her  receipt  or  appointment 

to  be  a  discharge  to  her  trustees,  efiect  of,  292. 

>vith  full  power  and  dominion  over  the  same,  effect  of,  t^. 

with  power  toappoiut  by  any  will  or  writing  effect  of,  294. 

for  Jife  as  to  dividends,  as  to  capital  for  the  use  of  her 

appointees  after  her  death,  in  default  of  appointment 

to  her  executors,  effect  of,  296. 

for  life,  and  afler  her  decease  in  trust,  to  convey  by  any 

deed,  &c,  effect  of,  296. 
indefinitely  with  power  to  appoint  by  will,  and .  m  de- 
fault of  appointment,  to  her  executors^  tho  effect  of, 
296,  297. 
for  life  as  to  dividends,  with  power  to  appoint  the  prin-^ 
cipal  by  will,  and  in  default  of  appointment,  to  exe- 
cutors for  their  own  use,  effect  of,  297. 
difference  between,  to  executors  or  administrators^  and   to 
next  of  kin,  299. 

during  coyerture,  with  power  to  dispose  of  by  will,  and 

in  default  thereof  to  next  of  kin,  effect  of,  302. 
for  life,  with  power  to  dispose  of  the  principal  by  will, 

efiect  of,  304,  305. 
for  life,  remauider  to  her  husband  for  life,  with  a  power 
to  appoint  remainder  by  will,  and  in  default  thereof 
to  next  of  kin,  305. 
for  life,  and  if  she  survive,  then  absolutely  :  if  husband 
survive,  then  as  she  should  appoint,   and  in  default 
thereof,  to  her  executors  or  administrators,  effect  of, 
306. 
for  joint-lives  of  husband  and  wife,  and  if  she  should  survive, 
to  her  heirs  and  assigns,  with  power  to  appoint  by  will,  if 
she  should  die  in  husband's  life  ;  in  default  thereof,  then 
over,  effect  of,  306,  307. 
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LIMITATION  for  joint-lives  of  husband  and  wii'e, 

indefinitely  without  any  express  power  to  i^point,  efect 
of,  a08,  309j  316. 
to  trustees  ^'  to  pay  into  the  hands"  of /erne  covert^  efiect  o£ 

312. 

'*  to  permit  and  suffer"  married  women  to  receiye,  ef- 
fect of,  313. 
for  life,  without  express  power  to  appoint,  effect  of,  314. 
for  life,  without  express  power  to  appoint,  remainder  to  her 

children,  and  if  no  children,  remainder  to  her  executors 

or  administrators,  effect  of,  315. 
for  life,  remainder  to  the  husband  for  life,  with  power  to 

appoint  amongst  the  children  of  the  marriage,  efi^t  of^ 

316. 
for  life,  I'emainder  to  the  husband  for  life,  remainder  amongst 

the  issue  of  the  marriage,  and  in  de&ult  of  issue  to  (he 

survivor  of  husband  and  wife,  efiect  of,  318. 
to  pay  into /erne  coverVs  hands,  or  as  she  diould  by  writing. 

&c.  &c.  *^  from  time  to  time"  appointed,  effect  of,  323. 
to  permit  her  to  receive  during  her  life,  or  to  pay  to  such 

persons  as  should,  by  any  deed,  &c.   '^  fixmi  time  to 

time"  appoint,  effect  of,  324,  326. 
to  pay  to  wife  during  life,  and  that  trustees  should  "  (ran 

time  to  time"  pay  into  her  hands,   and  not  otherwise, 

effect  of,  327. 
with  clause  against  anticipation,  effect  of,  329,  330. 

MAINTENANCE,  SEPARATE,  savings  by  wife  out  of,  her 

separate  property,  276,  276, 
payable  only  during  marriage,  382. 
cannot  be  sued  for  during  cohabitation,  ib* 
wife  cannot  make  sweeping  disposition  of,  f6. 
may  be  attached  in  equity  for  debts  of  wife,  383. 
suitable  paid  to  wife  discharges  husband's  liability  for  her 

debts,  384. 
creditor  of  wife  not  entitled  against  husband's  beyond  amount 

of,  384,  386. 
not  subject  to  the  general  engagements  of  wife,  385. 
subject  only  to  her  express  contracts  in  writing,  385,  386. 
apportioned,  if  wife  die  before  the  gale  day,  387. 
when  secured  by  deed,  the  parties  to  it,  387,  388. 
a  covenant  by  trustee  to  indemnify  husband  indeed  to  secure. 

is  a  valu^le  consideration,  388. 
deed  for  containing  covenant  of  indemnity  to  husband,  not 

within  statute  against  fraudulent  conveyances,  389. 
not  within  1  Jac.  1.,  c.  15.,  389. 
deed  for,  not  containing  covenant  of  indemnity,  fraudulent 

against  creditors,  390. 
deed  for,  sometimes  good  against  creditors,  391,  392. 
deed  for,  must  be  made  wi&  a  trustee  for  the  wile,  392. 
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MAINTENANCE,  SEPARATE,  (con^tmted.) 

deed  for,  with  the  wife  only,  not  enforced  at  law  or  in  equity, 

392,  393. 
relief  aH  to,  not  refused  on  account  f>{  subsequent  adultery  of 

wife.  394. 
and  separation,  agreement  for,  the  objections  to  it,  397. 
injunction  to  restrain  wife  from  proceeding  for  at  law,  re- 
fused, 401. 
'  agreement  for,  enforced  against  husband  in  equity,  398^  399, 
400,  401,  402. 
agreement  for,  enforced  at  law,  402,  403,  404,  405. 
agreement  for, 
when  separation  intended  to  be  immediate,  405. 
when  separation  intended  to  be  future,  t6« 
when  separation  intended  to  be  temporary,  %h. 
when  separation  intended  to  be  permanent,  ih* 
agreement  for,  when  sep^M^tion  intended  to  be  temporary, 
extinguished  by  offer  of  husband  to  cohabit,  405,  406, 408, 
410. 
when  separation  intended  to  be  permanent,  not  extin« 
guished  by  offer  of  husband  to  cohabit,  405, 409,  410, 
411,412. 
agreement  for,  extinguished  by  cohabitation,  whether  sepa- 
ration was  intended  to  be  temporary  or  permanent,  405, 
413,414,  515. 
wA  extinguished  by  wife's  residence  in  her  husband's 
house  merely  for  the  protection  of  her  property,  415. 
agreement  for,  by  the  wift  to  the  husband  enforced,  417, 418. 
agreement  for,  in  contemplation  of  a  future  separation  en- 
forced, 421. 

before  marriage,  421,  422. 
after  marriage,  ih. 
agreement  for,  when  future  separation  made  to  depend  on 
consent  of  trustee,  enforced,  425,  426,  427,  428. 

when  future  separation  made  to  depend  on  sole  will  of 
wife,  not  eniforced,  430,  431. 
See  Agreement. 
MARRIAGE,  an  absolute  gift  to  h^isband  of  personal  chattels  of 
wife,  2,  3. 
an  absolute  gifl  of  money  earned  by  wife,  3. 
a  countermand  of  a  warrant  to  confess  a  judgment  executed 

by  a /erne  <o/e,  152. 
not  a  countermand  of  a  warrant  to  confess  a  judgment  to  a 

feme  gole,  ib. 
suspends  surrender  by  a/eme  sole  to  the  use  of  her  will,  153. 
revokes  a  submission  to  arbitration  by  a,  feme  solcj  ib. 
revokes  will  of  feme  sole,  153,.  154. 
not  a  countermand  of  lease  at  will  to  a  feme  aoUy  155. 
between  debtor  and  creditor  a  releaaip  of  the  debt,  155, 156. 
not  a  release,  when  the  feme;»  is  creditor  as  executrix,  156. 
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MARRIAGE,  {caniimied.) 

not  a  release  inequity  when  the  feme  is  cestui  que  trust  ot'tbe 

debt,  1j6. 
not  a  release  at  law  of  an  obligation  by  a  man  to  a  woman  in 
contemplation  of  marriage  and  not  payable  during  it,  157, 
158,  159. 
a  release  at  law  of  an  obligation  by  a  man  to  a  woman  in  coo- 
templation  of  marriage  if  payable  during  it,  158,  159. 
not  a  release  of  in  equity,  158,  159. 
of  testator  with  his  legateenotarevocationof|legacy,159,160. 
can  be  dissolved  by  the   legislature  only,  436,  437. 
cannot  be   dissolved  by  the  sentence  of  the 

court,  436,  437. 
ofafemale  infant,  not  award  of  chancery, not  a  contempt,  576. 
clandestine,  see    Ward,  Female 
MORTGAGE  by  wife  jointly  with  her  husband  ofherreatestate  for 
his  debt,  she  wilt  be  considered  inequity  as  his  creditor  ,589. 
though  equit)  of  redemption  is  reserved   to  husband 
and  his  heirs,  a  resulting  trust  for  the  wife,590.  602. 
when  the  equity  of  redemption  is  reserved  to  the  wife, 
*  or  to  her  and  her  heirs,  ih&te  is  a  resulting  trust  for 
-     the  wife,  590,  591. 
by  husband  an<i  wife  of  hiisband's  estate,  on  which  she  has  a 
charge  as  jointress  or  dbwress,  resulting  trust  to  the  wife, 
602,   603. 
by  husband  and  wife  of  her  estate,  where  equity  of  redemp 
fion  is  reserved  to  husband  and  his  heirs,  no  evidence  of 
intent  to  bar  her  of  her  right  to  redeem,  604. 

where  equity  of  redemption  is  reserved  to  haeband  and 
wife  and  their  heirs,  she  is  not  barred  of  her  right  to 
exoneration,  606. 
when  reservation  of  the  equity  of  redemption  is  distinct 
from  the  declaration  of  the  uses  of  the  fine,  the  estate 
goes  according  to  the  limitations  of  the  latter  instru- 
ment, 607. 

NECESSARIES  for  wife,  what  are,  23. 

husband  not   bound   by  his  wiie's  contract  for,  without  his 
consent,  ib, 

in  action  against  husband  for,  when  fumisAied  to  ^e  wife,  hi^ 
consent  is  a  question  for  the  jury,  i^. 

bought  by  wife  for  herself  :\nd  family,  husband's  assent  pre- 
sumed during  cohabitation,  ib. 
unless  presumption  rebutted,  ib. 

wife  has  no  power  to  charge  husband  for,  without  his  con- 
sent, 24. 

husband's  assent  to  wife^s  contracts  for.  dis^ppoved  by  evi- 
dence that  the  credit  was  given  to  her,  26,  26. 

when  furnished  to  wile,  husband  not  habie  lor,  during  coha- 
bitirtion,  when  he  pays  an  allowance  for  the  purpose,  27. 
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NECESSARIES,  {conikiued.)' 

furnished  illegally  to  the  wife,  hofltenfl  fM>t  liabW  §oti  2S. 
huflbaad  liable  for^  if  funahed  to  his  vlFifii  duriiig^eparatioD, 
unleas  his  dissent  be  proved,  t6. 

if  he  turn  her  out  of  doore  causelessly^  2S^  29. 

though  he  give  notice  not  to  tcusi  ker,  ib 

though  wife  even  eloped,  if  it  be  not  adultercvsy  and  she 

•olieit  to  return,  29,  8(K 
if  he  treat  her  so  ill  as  to  render  her  departwa  &6m  his 

hovise  ndcessury,  dO« 
if  she  leave  kia  house  in  aonsequende  of  a  prdfligate 
DfomaD  being  put  at  the  head  of  his  table,  81. 
husband  not  liable  for, 

if  he  turn  wife  out  of  doom  on  aoceuet  of  hdr  adul- 

teiy,  f6« 
if  halmg  been  twrsed  out  of  doors  withonl  cAis^^  ili6 

conunit  adultdry^  Bl|  62# 
if  she  elope,  82. 
husband  Uabto  for, 

if  wife  having  ek)ped,  aot  adidterously,  abe  offer  to  re* 
tvm,  d4«  , 
husband  not  liable  for, 

if  she  elope  adukerously,  though  she  offer  to  reUaHf  34. 
husband  liable  fory 

if  he  leave  his  house  with  his  wife  inhabitiii^  it,  knowing 

her  adultery,  t6. 
if  he  takebaekhis  wife,  whobad  eloped  athdiarouilf  ,  85. 
husband  not  liable  for, 

when  he  pays  adequate  sepafate  mainfeDanoe  to  her 
during  separation^  85,  37^  d8« 
husband  liable  for, 

though  wfie  aequiesce  ta  insufficient  aepaiate  mainte- 
nance, 42. 
husband  not  liable  for, 

when  he  pays  adequate  separate  mainleitaoce,  though 
creditors  of  wife  had  not  notice,  4d. 
contra  by  Lord  Ekion,  1 6. 
husband  fermerly  liable  for, 

unless  wife  had  separate  maintenaii^y  44. 
husband  not  now  liable  for, 

if  wife  have  any  othersufficient  means  of  support,  44,45« 

husband  not  liable  for, 

when  alimony  decreed  by  ecclesiastical  court,  45. 
man^liable  for,  for  any  woman  whom  he  represente  to  be  hid 

wife,  46.  ,    ,       ,  J 

man  having  twf i  wives,  hable  for,  furnished  to  tiw  second 

during  cohabitation,  46,  47. 
man  not  hable  for,  for  woman  not  his  wife,  after  tbey  h«ve 

ceased  td  cohabit,  47,  >  ' 

84 
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NECESSARIES,  {continued.) 
husband  not  liable  for, 

^diien  furuifihed  to  chUdven  of  wife  by  a  former  bus- 

band,  47. 
imless  he  has  made  them  part  of  his  family,  ib, 
husband  not   liable  for, 

after  marriage  declared  void,  ab  initio^  t6. 
aliter,  if  the  divorce  be  only  a  mentd  et  tkeroy  48. 
what  are,  48,  51,  52. 

articles  inconsistent  with  the  estate  of  husband  not,  48. 
mAuX  are,  to  be  governed  by  the  means  of  the  husband,  51. 
clothes  may  l^,  52. 
medical  advice  may  be,  ib. 
legal  assistance  may  be,  t&. 
husband  not  hable  for  money  lent  to  wife  to  purchase,  53. 
NOTICE,  person  clandestinely  marrying  female  ward  of  chan- 
cery, not  protected  by  want  of,  577. 

ORDER  of  court  of  chancery  for  pajrment  to  husband  of  wife's 
equitable  <^hoses  in  action  bars  her  surviving,   116. 
for  payment  of  interest  on  wife's  portion,  does  not  bar 
her  surviving,  120. 
ORNAMENTS,  personal,  of  wife,  $ee  Gift. 
OUTLAWRY  of  husband  bars  wife's  right  by  survivorah^  to 
her  chattels  real,  106,  107. 

FARAPHERNALIA,  what  are,  92,  93. 

quantity  of,  to  be  allowed  to  a  widow,  depends  on  rank  and 
circumstances  of  husband,  93« 

must  have  been  given  by  the  husband  to    his  wife  to  be 
worn  by  her,  93,  84. 

gift  of  jewels  by  stranger  to  wife  not,  93,  94,  278,  279. 

must  be  proved  to  have  been  worn  by  the  wife,  94. 
not  always  when  dressed,  94. 
on  birth-days  and  other  public  occasions  sufficient,  t^. 

husband  may  dispose  of,  during  his  life,  t^. 

wife  cannot  dispose  of,  during  husband's  bfe,  94,  279. 

pledging  by  husband,  not  a  disposition  of  them,  94. 

pledged  by  husband,  wife  entitled  to  redeem  out  of  his  per- 
sonal estate,  if  sufficient  to  pay  his  debts,  ib. 

husband  cannot  dispose  of  by  will,  94,  95. 

bequeathed  by  husband  to  wife  for  life  if  she  do  not  claim 
fliem  as  paraphernalia,  hm*  representatives  cannot,  95. 

are  subject  to  husband's  debts,  95,  96. 

consisting  of  necessary  clothes,  not  subject  to  husband's 
debts,  96. 

exhausted  by  husband's  debts,  wife  indemnified  out  of  his 
^  real  assets,  when,  96,  97,  98. 
when  applied  in  payment  of  husband's  debts,  his  assets  being 

exhausted,  widow  not  to  be  reimbursed  out  of  assets  sab- 

sequenUy  faNen  in,  97,  98. 
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PIN-MONEY,  what  it  is,  376. 

pa3rable  only  during  cohabitation,  ib. 

aceoont  of,  against  husband  not  carried  back  farther  than  a 
year,  376,  377. 
•  •  presumption  of  release  of,  by  wife,  may  be  rebutted  by  proof 

of  demand,  377. 
account  of,  not  refused,  though  wife  accepted  of  less  than  she 

was  entitled  to,  378.  * 
arrears  of,  not  allowed  where  husband  supplied  wife  witb 

clothes,  &c.,  t6. 
account  of  arrears  of,  accrued  during  insanity  of  wife,  de- 
creed, 379.  • 
wife  guilty  of  adultery,  not  assisted  in  recovery  of,  380. 
wife  cannot  make  sweeping  appointment  of,  381. 
PROMISSORY  note  ol  marred  woman  a  lien  on  her  separate 

estate    344 
PROPERTY,  PERSONAL,  in  right  of  wife  vests  solely  in  theJ 
husband,  1. 
of  what  it  consists,  2. 
of  wife,  right  of  husband  to,  absolute  or  qualified  according 

to  the  nature  of  the  personalty,  2. 
of  wife,  which  is  vested  in  trustees  or  paid  into  coiurt,  liable  to 

wife's  equity,  441. 
of  wife,  capable  of  immediate  possession,  not  liable  to  wife's 
equity,  443. 
PROPERTY,  SEPARATE,  wife  cannot  have  at  the  common 
law,  251. 
wife  may  have,  in  equity,  f 6. 
may  be  created  before  or  during  marriage,  t6. 
before  marriage, 

by  the  intended  wife,  ib, 
by  the  intended  husband,  ib. 
by  a  stranger,  ib. 
during  marriage, 

by  the  husband,  ib. 
by  a  stranger,  ib. 
intended  wife  may  secure  her  fortune  as  her,  before  marriage^ 

252. 
settlement  by  intended  wife  of  her  fortune  as  her,  without 

privity  of  husband,  void,  ib, 
intended  wife  cannot  secure  her  term  for  years  as  her,  unles^s 

husband  be  a  party  to  the  settlement,  252,  253. 
term  for  years  of  wife  settled  as  her,  may  be  disposed  of  by 
the  husband  without  the  concurrence  of  the  trustees,  254. 
lands  conveyed  to  trustees  of  wife  for  her,  legal  estate  in 

trustees,  255. 
conveyance  to  married  woman  for  her,  husband  will  be  trus- 
tee for  her  257,  258,  259. 
given  by  husband  to  his  wife,  he  is  trustee  of  it  for  her,  259* 
given  or  devised  to  husband  for  his  wife,  makes  him   her 
trustee,  260, 261. 
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PROPERTY,  SEPARATE,  {c^fMnrnd,} 

truBt  of,  for  wife,  inii3t.be  distinctly  ^preaped,  3^- 
cfffited  by  the  words, 

"  for  her  sole  and  separate  use,"  8€3^ 

'<  to  he  t^  her  disposal,"  ib, 

«  that  she  shall  enjoy  and  receive  rents  and  pro- 

fito,"  ib. 
''  for  the  livelihood  of  the  wife,"  ^64. 
"  that  her  rece^  shall  be  a  sufficient  discharge, 

notwithstanding  coverture,''  ib. 
<«  for  her  own  use,"  267. 
'<  to  pay  into  her  own  hands,'.'  ih. 
^*  to  be  at  her  disposal  iiad  to  do  therewith  as  she 

shall  think  fit,"  2^. 
<*  for  her  own  use  and  at  her  own  dii^sal,"  26S, 
269. 
not  created  by  the  words, 

'<  to  her  own  use  and  benefit,"  267. 
<<  to  and  for  her  use,"  268. 
^<  for  her  use  and  beijiefit,"  A, 
'<  for  her  own  use  ajad  benefit,"  when»  f£^ 
4i^vinga  of  married  woman  out  of  her,   are  separale  estate, 

271, 272. 
si^vings  of  married  woman  out  of  her,   applied  to  ihe  pur- 
chase of  lands,  the  purchase  is  her  separate  eotate,  272. 
feme  covert,  acting  with  respect  to  her,  mey  act  as  if  riie 

were  sole,  282. 
of  which  a  married  woman  is  competent  to  dispose  alooe,  is 

personalty  only,  282,  283. 
when  it  is  an  estate  of  inheritance,  can  be  disposed  of  by  a 
married  woman  by 
reserving  to  her  such  power  by  a  conveyance  to  uses 
before  marriage,  283. 
by  fine  in  which  her  husband  joins^  ib. 
by  wiD,  if  a  power  to  this  effect  be  reserved  to  her,  284, 
286. 

by  fine  by  her  cdone  with  consent  of  her  husband,  285. 
being  copyhold,  wife  may  surrender  alone  with  consent  of 

husband,  286,  287. 
being  fi-eehold,  wife  can  make  a  good  tenant  to  the  pratcipc 
mthoMt  fine,  287,  288. 

See  LxjtuTATioN. 
may  be  disposed  of  by  married  woman  without  her  exami> 

nation  in  court,  314. 
liable  to  feme  covert's  bond  during  her  life,  332,  333,  337, 

3vo. 

afler  her  decease,  336. 
not  liable  to  her  general  engagements,  338,  d3P. 
liable  to  bond  of  wife  ailer  decease,  slie  laving  a  power  of 
appointment  by  will,  341. 
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PROPERTY,  SEPARATE,  {cantmued.) 

liable  to  promissoiy  note  of  marriod  woio&o»  343« 

liable  to  her  written  eDga{$eniezit9,  345i, 

liable  to  the  husband  for  the  expenses  of  his  wife's  funeral, 
345,  346. 

discovery  of  wife's,  no4  allow^  to  vendor  seeking  to  enforce 
a  contract  for  purchase  againc«t  hu^^band  and  wife,  344. 

dealings  between  bustband  and  wife  with  respect  to,  347. 

examination  of  wife  in  court,  not  nec«s»ary  to  enable  her  to 
pass,  314,  349. 

gift  of  by  the  wife  to  her  husband,  will  be  valid,  350. 
bui  under  circumstances  will  be  set  asidoy  tb. 

sale  of,  by  the  wife  to  her  husband,  valid,  350,  351. 

purchase  by  wife  from  husband  with  her,  will  be  good  against 
his  creditors,  35 1«  * 

received  by  the  husband  without  the  knowledge  of  his  wife 
must  be  accounled  lor  by  hiOK  351. 

received  by  the  husbaad  toith  the  knowledge  of  his  wife,  is 
not  to  be  accounted  for  by  him,  352. 

applied  by  the  husband  to  the  purposes  of  the  family,  not  to 
DO  accounted  for  by  him,  353. 

expended  by  husband  in  purchase  of  jewels  for  his  wife,  not 
to  be  accounted  for  by  him,  t6. 

in  possession  of  husband  as  trustee  for  his  wife,  to  be  accoun- 
ted fox  by  him,  353,  354. 

taken  by  the  husband  against  the  will  of  the  wife,  must  be 
accounted  for,  354. 

received  by  the  husband^  not  to  be  accounted  for,  where  wife 
ban  been  guilty  of  adultery,  ti. 

wife  may  deal  with  a  stranger  with  respect  to,  355. 

wife  may  sell  to  the  trustee  of  her,  355,  356. 

advanced  by  the  wife  as  a  loan  to  her  husband,  she  is  enti- 
tled to  stand  iathe  place  of  the  creditor,  612. 

charged  by  husband  and  wife  with  an  annuity,  she  is  entitled 
to  have  husband's  income  applied  to  the  dischai^  of  the 
annuity,  when,  t6. 

of  wife  applied  by  the  husband  in  purchase  of  an  estate,  she 
is  an  incumbrancer  on  it  to  that  extent,  ib, 
PROI^LSION,  Sii.PARAT£,  secured  for  a  wife  ill  treated  by  her 
husband,  549. 

secured  by  the  Ecclesiastical  Court  for  the  wife,  does  not 
depend  on  the  amount  of  .her  fortune,  and  binds  the  hus- 
band personally,  550. 

secured  by  a  court  of  equity,  binds  the  wife's  fortune  only, 
t6. 

not  secured  in  equity,  on  account  of  the  cruelty  of  the  hus- 
band, where  she  has  no  funds  m  the  power  of  the  court,  ib* 

for  wife  ill-treated  by  her  husband,  will  be  secured  out  of  a 
sum  agreed  before  marriage  to  be  settled  on  the  husband 
for  life,  552. 
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PROTISION,  SEPARATE,  (caitttmiad.) 

for  wife  ilUtreated  by  her  husband,  cannot  be  enforced  out  of 

a  sum  actually  settled,  480. 
secured  for  thts  wife  ill  treated  by  her  husband,  552,  553, 554, 

555,  556. 
secured  for  the  wife  deserted  by  her  husband,  557,  558. 
bill  for  discovery  of  ill  usage  of  wife  to  lay  a  foundation  for 

a  decree  for,  not  entertained,  559.  * 

will  be  enforced  out  of  real  as  well  as  personal  estate,  560. 
not  granted  to  the  wife  out  of  her  own  money  where  sh^  and 

her  husband  live  apart  by  mutual  consent,  561. 
'    to  the  wife    on  account  of  husband's  ill-treatment,  arises 

from  her  trust  fund,  562. 
cannot  be  secured  to  the  wife,  afler  the  husband  has  redu- 
ced her  trust  fund^to  possession,  562. 

unless  he  has  taken  possession  of  it  unfiiiriy,  562^  563. 
will  be  granted  to  a  wife  deserted  by  her  husband,  where 

he  had  seized  her  fortune  and  vested  it  in  trustees,  563, 

564. 
enforced  out  of  husband's  estate,  if  he  have  fraudulently 

removed  the  wife's  fortune,  566. 
not  enforced  for  wife,  who  has  a  competent  separate  main- 
tenance, 567* 
will  not  be  granted  to  a  wife,    though  Ul  treated  by  her 

husband,  if  she  have  been  guilty  of  adultery,  568. 
not  refused  on  the  ground  of  adultery,  unless   it  be  put  in 

issue  in  the  cause  and  proved,  568,  569. 
granted  to  a  wife  on  account  of  cruelty  of  her  husband,  wiU 

be  discontinued,  onhisundertaking  to  treather  kindly,  572. 
granted  to  a  wife  on  account  of  husband's  residence  abroad, 

will  be  discontinued  on  his  return  and  ofier  to  cohabit 

with  her,  573. 
will  not  be  granted  to  a  wife  on  account  of  her  husband 

going  to  a  foreign  country,  if  she  refuse  to  accompany 

him,  573. 

RECEIPT  of  wife's  choses  in  action  by  a  third  person  by  direc- 
tion of  the  husband  bars  her  surviving,  112, 
RECONCILIATION  between  husband  and  wife  afler  deed  of 

separation,  extinguishes  the  deed,  405,  413,  414,  415. 
BECOFERY  by  husband  and  wife  of  her  land,  is  a  bar  to  die 

wife,  165. 

fraudulent,  does  not  bar  wife,  166. 
by  wife  alone  of  her  lands  bars  her,  178. 
RELEASE  by  husband  of  wife's  choses  in  action,  bars  her  sur- 
viving, 110. 
RENT,  arrears  of,  are  chattels  real,  10. 

of  wife,  belong  to  the  survivor  of  husband  and  wife,  16. 
RENT  CHARGE,  grant  of,  by  husband  out  of  wil]$'s  tenn  for 
years,  does  not  bar  her  right  by  survivorship.  107. 
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RESTITUTION  of  coiyugal  rights,  husband  not  restrained  from 
suing  for,  thou^  he  had  executed  a  deed  of  seiNuratioDy  416*. 

SALE  by  sheriff  under  execution  of  wtfe's  term,  bars  her  sur^ 

vivins,  107. 
SAYINGS  by  wife  out  of  her  separate  property,  are  also  separate 
property,  272. 

out  of  separate  property,  applied  in  purchase  of  lands,  ren- 
ders the  purchase  separate  propertjr,  272. 
out  of  allowance  by  husband  to  his  wife,  her  separate  pro- 
perty against  her  husband  and  hb  rejMresentatives,  272, 
275. 
out  of  provisions  ailer  marriage,  not  in  pursuance  of  agree- 
ment before  marriage,  liable  to  creditors  of  husband,  273, 
274. 
by  wife  out  of  produce  of  farm  allowed  to  her  by  her  hus- 
band, her  property  against  his  representatives,  276. 
by  wife  out  of  separate   maintODance  her  separate  property, 
of  which  she  may  dispose  by  will,  275,  276.  ^ 

SECURITY  for  debt  executed  by  a  woman  in  contemplation  of 
marriage,  good  against  after-taken  husband,  622. 

for  debt  executed  by  a  woman  in  contemplati<m  of  marriage 
without  valuable  consideration*  voidagamst  husband,  622, 
623. 
SETTLEMENT,  wife's  right  by  survivorship  to  chattels  real, 
barred  by,  102. 

to  choses  in  action,  barred  by,  110^ 
by  wife  of  her  property  to  her  Operate  use,  in  contemplation 
of  marriage,  without  the  knowledge  of  her  intended  hus- 
band, void,  252,  615,  616. 
in  contemplation  of  a  marriage  which  does  not  take  place, 
not  void  as  against  another  husband,  616. 
by  first  husband  to  separate  use  of  his  wife,  does  not  bind 

after-taken  husband,  if  concealed  from  him,  618,  619. 
by  wife,  to  provide  for  children   of  former  marriage,  good 
against  afler-taken  husband,  619, 620. 
though  concealed  from  him,  621,  622* 
SET  OFF  by  creditor  of  husband's  debt  against  wife's  equity, 
not  allowed,  508. 

by  representatives  of  creditor  of  husband's  debt  against  wife's 
equity,  not  allowed,  509. 

See  Creditor. 
STOCK  o^  wife,  transfer  of,  into  her  name,  husband  not  accept- 
ing, does  not  bar  her  surviving,  134,  135. 
SUBJECT,  natural  born,  voluntary  absence  of,  does  not  render 

wife  a/eme  «o/e,  59. 
SUICIDE  by  husband  bars  wife's  rigiit  by  survivorship  to  her 

chattels  real,  107. 
SUPPLIC  AYIT  by  the  wife  for  security  of  the  peace  against  her 
husband,  454. 
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SURRENDER  by  huflbaad  of  wilb'a  chsttek  real,  ban  her  i^i 
^tbembysdtjrivoitlap,  106^ 

of  copyhold  by  feme  sole  to  the  use  of  her  will,  suspended  by 

her  subsequent  marriage,  153. 
of  copyhold  by  wife  alone,  may  be  valid  by  the  agreeoMBl  of 
the  husband,  285,  286^  287. 
SURYiyORw>HIP,  wife's  ri^t  by,  to  her  chattels  r«al,  101. 
may  be  barred  by  settlement  before  mania^,  108. 
by  settlement  a(^r  marriage,  ui  poraiiaiiee  of  articles 

before  mania^,  ibt 
by  an  adequate  settlement,  t^. 
by  settlement  expressed  to  be  in  consideration  of 
wife's  entire  fortune,  ib. 
not  barred  by  arnolesnol  eompleled  on  husband's  death, 
103. 
by  settlement  during  marriage  not  in  pmsiMoce  of 
an  agreetnent  befere  it,  f  6. 
barred  by  husband's  asaigmnent  witk  or  wifliour  consi- 
^  deration,  104. 

by  leiase  of  them  by  husband,  t^. 
by  lease  of  part  of  tliem  by  husband,  105. 
by  grant  of  them  on  conditioo  by  tasbaadj  t6. 
by  husband's  covenant  to  make  a  lease  of  Ihem,  105. 
by  ejectment  of  them  in  husband's   name  alone,  ib. 
by  an  award  of  them  to  husband,  106. 
by  husband's  surrender,  t6. 

by  husband's  accMytance  of  feofliaent  fitiBi  lessor,  t6. 
by  sheriiTs  sale  m  husband'a  debt,  «k 
not  bc^d  by  judgment  against  hasband  widnnit  execu- 
tion, w. 
by  statute  acknowledged   by  husband,   if   he   die 
before  execution,  t6» 
barred  by  outlawry  of  husband,  ib. 
hy  attainder  of  husband,  i^. 
by  suicide  of  husband,  107. 
not   barred    by  husband's  grant  of  reot-chaige  out  of 
them,  t6. 
^vife's  right  by  survivorship  to  her  chattek  real  as  executrix, 
barred  by  husband's  grant  of  them,  t^. 
by  husband's  sunrender  of  them,  ib, 
wife's  rightby  survivorship 
to  her  choses  in  action, 

may  be  barred  by  settlement  before  marriage,  110. 
by  settlement  during  mwriage  in  pursuance 

of  agreement  before  it,  ib, 
by  husband's  release  of  them,  «&• 
by  husband's  reduction  of  them  iafo  posses* 

sion,  HI. 
by   receipt  of  them  by    tfiird    person  bT* 
authority  of  husband,  1J2. 
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SURVIVORSHIP,  wife's  right  by,  (continued.) 

to  her  choses  in  action  accruing  to  her  dum  aolc, 

barred  by  judgment  and  execution  at  suit  of  hus- 
band and  wife,  1 12, 1  IS. 
to  her  choses  in  action  accruing  during  coverturoi 

barred  by  judgment  recovered  by  husband  alone^ 
113. 
by  a  decree  to  which  husband  and  wife  ar» 

parties,  directing  payment,  116. 
by  an  order  of  Court  of  Chancery  for  payment 
to  the  husband,  ib, 
not  barred  by  a  decree  merely  establishing  theright, 
116,  117. 
by  a  decree  pronouncing  money  to  be  the  pro- 
perty of  husband  and  wife  in  her  right,  119. 
by  an  order  for  payment  of  interest  due  on 

wife's  portion,  120. 
by  bill  by  husband  and  wife  without  any  decree, 
t6. 
barred  by  an  award  of  payment  to  the  husband,  t6. 
by  husband's  assignment  for  valuable  consi- 
deration, ib. 
by  husband's  agreement  to  assign,  121. 
not  barred  by  husband's  assignment  toithoui  valu- 
able consideration,  122. 
by  assignment  of  husband  and  wtfe  without 

valuable  consideration,  123. 
by  assignment  produced  by 

bankruptcy  of  husband,  124. 
insolvency  of  husband,  128,  129. 
by  possession  of  husband  as  trustee,  132, 133. 
being  stock, 

not  barred  by  transfer  into  her  name,  husband  not  having 
accepted  it^  134,  135. 
being  a  cheque  for  money, 

not  barred  by  her  lodging  it  in  bank,  and  taking  banker's 
note  fey  it,  and  givmg  it  to  her  husband,  135^ 
being  a  legacy, 

not  barred  by  transfer  of  it  to  trustees  by  her  and  her 
husband  for  purpose  of  a  settlement,  136. 
wife's  right  by, 

to  her  reversionary  choses  in  action, 
may  be  barred  by  settlement,  138. 

by  payment  to  the  husband  before  the  time 
for  payment  hai»  arrived,  ib. 
not  barred  by  husband's  assignment  for  valuable 
consideration,  140,  141,  142,  143, 147,  148, 
149. 
by  wife's  consent  in  court,  144,  145,  146. 
by  agreement  of  husband  and  wife,  146. 
85 
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TERMS  for  years,  settled  to  separate  use  of  married  woman,  hus- 
L  band  may  dispose  of  without  coDCurrence  of  trujstees,  252 , 

^  254. 

unless  settled  with  husband's  privity,  252. 
for  years,  not  subject  to  the  wife's  equity,  441,  477, 495,  504. 
TRANSPQRTATION  of  husband  for  seven  or  four  years,  wife 

capable  of  being  sued  during  that  time,  57. 
TRUST,  husband  may  be  tenant  by  the  curtesy  of,  186. 

of  inheritance  for  separate  use,  husband  may  be  tenant  by  the 
curtesy  of,  193,  194. 
TRUSTEE,  possession  by  husband  as,  of  wife's  choses  in  action 
does  not  bar  her  surviving,  132,  133. 
when  hdsband  considered  a^,  for  his  wife,  257,  258,  259. 
appointment  of,  for  the  wife,  no  evidence  of  intention  that  the 

trui^  shall  be  for  her  separate  use,  267. 
of  wife  not  allowed  to  retain  out  of  her  separate  estate  a  debt 
due  to  him  by  her  husband,    he  having  procured  his  ap- 
pointment as  trustee  to  secure  his  debt,  315,  316. 
'        of  wife  obliged  to  refund,  he  having  given  her  separate  pro- 
perty to  her  husband,  though  at  her  request,  316,  317. 
of  wife  held  not  to  be  bound  to  convey  her  separate  estate 
according  to  the  agreement  of  her  and  her  husband,  318. 
sale  by  wife  to,  of  her  separate  estate,  valid,  320. 
not  a  necessary  party  to  a  conveyance  by  a  wife  of  her  sepa- 
rate estate,  320. 
separate  estate  may  be  conveyed  without  consent  of,  321. 
and  in  opposition  to,  ib. 

unless  the  terms  of  the  gift  require  their  concur- 
rence, t6. 
may  pay  wife's  equitable  chose  in  action  to  her  husband 

before  bill  filed,  442. 
mmsting  on  settlement  for  wife  before  he  gives  her  fortune  to 

her  husband,  it  will  be  valid  against  creditors,  446. 
bank  of  England  not,  for  the  wife  of  her  bank  stock,  132. 
covenant  by,  to  indemnify  husband  against  wife's  debt  in  a 

deed  for  separation  a  valuable  consideration, -368,  388. 
for  wife  in  deed  for  separation,  abusing  Ms  trust,  she  will  be 
relieved,  393,  394. 

WARD,  female,  of  chancery, 

married  without  consent  of  the  court,   the  husband    will  be 

committed  for  a  contempt,  575. 
and  the  terms  required  from  him  to  clear  the  contempt  will 

be  governed  by  the  circumstances,  576. 
how  constituted,  577. 
-person  marrying,  not  protected  by  want  of  notice  that  she  is 

a  ward,  to.  * 
distinction  made  in  the  punishment  of  those  who  contrive  a 

marriage  of,  and  those  who  only  assist  at  the  ceremony ?  not 

knowing  that  she  is  a  ward,  ib. 
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WARD,  {co»/t»w«ci. ) 

on  claadestine   marriage  of,  the  practice  of  the  court  is  to 

refer  it  to  the  Master,  to  see  that  a  proper  settlement  be 

made,  578. 
clandestine!/  married,  the  court  will  not  allow  her  to  give  up 

her  right  to  a  settlement,  579. 
clandestinely  married,  the  court  settled  the  entire  of  property 

on  her  to  her  separate  use  for  life,  t6. 
clandestinely  married,  court  gives  her  a  power  of  settling 

upon  a  future  husband,  580. 
person  marrying  clandestinely,  discharged  on  undertaking 

b/  counsel  to  make  a  settlement,.  t6. 
if  any  thing  criminal  in  the  mode  of  effecting  the  marriage  of, 

the  husband  will  be  detained  in  custody,  580,  581. 

and  will  be  prosecuted,  581. 
person  marrying  in  violation  of  a  trust,  the  court  refused  to 

allow  him  the  amount  of  debts  contracted  in  supporting  his 

wife,  582. 
debts  of  person  marrying,  paid,  though  he  was  convicted  of 

conspiracy  in  procuring  the  marriage,  583. 
settlement  on  the  children  of  a  subsequent  marriage  of, 

clandestinely  married,    disapproved  of  by  the  court,  ib. 

a  power  of  appointing  amongst  them  preferred,  ib, 

father  of  husband  clandestinely  married  to,  forced  to  make  a 

settlement  on  her,  if  he  be  proved  to  have  been  accessary, 

584. 
a  marriage  de  facto  of,  sufficient  to  give  the  court  jurisdiction, 

584. 
clandestinely  married,  the  court  will  not  be  satisfied,  with  a 

power  to  her  over  her  real  estate,  why,  585. 
clandestine  marriage  with,  treated  with  more  lenity  where  the 

parties  are  equal  in  rank  and  circumstances,  t6. 
clandestine  marriage  with,  will  be  punished  at  any  distance  of 

time,  587. 
adultery  of,  clandestinely  married,  does  not  bar  her  right  to 

call  for  a  settlement,   586. 
pin-money  settled  on,  after  clandestine  marriage  of,  will  be 

increased  by  the  court  under  circumstances,  notwithstand- 
ing her  adultery,  ib. 
WASTE,  committed  by  wife  dum  sola,  as  executrix,  renders  hus- 
band liable  during  coverture,  16. 
committed  by  wife  dum  sola  as  executrix,  renders  husband 

liable  afler  coverture,  when,  16,  17. 
committed  by  %vife  and  former  husband,  renders  present  hus» 

band  liable,  19,  20. 
WIDOW,  entitled  by  survivorship  to 

her  chattels  real ,  9 1 ,  101. 

rents  due  on  leases  made  by  her  before  marriage,  92. 

rents  due  on  leases  made  by  her  and  her  husbands  ^^• 

her  choses  in  action,  »6. 
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WIDOW,  entitled  by  sunrivorship  to  {continued.) 

all  actions  which  she  and  her  husband  might  have  had 
for  injuries  to  her  or  her  property,  92. 
See  Survivorship.     Wife. 
her  paraphernalia,  92,  93. 
not  claiming,  as  paraphernalia,  jewels  bequeathed  to  her  for 
life  by  husband,  her  representatives  cannot  claim  them,  95. 
takes  her  paraphernalia  subject  to  husband's  debts,  f6. 

not  subject  to  his  legacies,  ib, 
her  interest  in  intestate  husband^s  personalty  by  statute  of 

distributions,  99. 
her  right  by  survivorship  to  her  chattels  real  may  be  haired, 
by  setderaent  before  or  after  marriage  in  pursuance  of 

agreement  before  marriage,  103. 
not  barred  by  mere  articles  unperformed,  103. 
not  barred  by  settlement  afler  marriage, 
not  in  pursuance  of  agreement  before  it^  103. 
barred 

by  his  assignment  with  or  without  consideration,  1 04 . 
by  his  lease,  ib.  , 

by  his  lease  of  part^  104,  105. 
by  his  grant  on  condition,  105. 
by  his  covenant  to  lease,  \b, 
by  his  ejectment  in  his  name  alone,  t6. 
by  an  award  of  them  to  husband,  106. 
by  his  surrender,  ih, 

by  his  acceptance  of  a  feoflment  fix>m  lessor,  ih. 
by  sheriif's  sale  for  husband's  debt,  106. 
by  husband's  outlawry  or  attainder,  ib. 
by  husband's  suicide,  t6. 
her  right^  by  ^survivorship,  as  executrix,  barred, 
by  husband's  grant,  107. 
by  husband's  surrender,  t6. 
her  right  by  survivorship  to  her  choses  in  action  barred, 
by  settlement,  110. 

by  husband's  release  of  them,  110,  111. 
by  husband's  reduction  of  them  into  possession,  111. 
her  right  by  survivorship  to  her  choses  in  action,  due  to  her 
dum  9ola^  barred, 

by  a  judgment  and  execution  at  suit  of  husband  and  wife, 
112,  113. 
her  right  by  survivorship  to  her  choses  in  action  accruing  to 
her  during  marriage,  barred, 

^7  judgment  recovered  by  husband  alone,  113. 

by  a  decree,  to  which  husband  and  wife  were  parties, 

directing  payment,  116. 
by  an  order  of  the  Court  for  payment  to  the  husband, 

116,  117,  118. 
w)<  by  a  decree  merely  establishing  the  right,  116. 
nof  by  decree,  declaring  money  to  be  the  property  of 
Ku»baiid  and  wife  in  her  right,  119,  120. 


'W »       I    . 


IJNOEX.  «77 

WIDOW,  her  right  by  survivorship  to  her  choses  in  action  ac- 
cruing to  her  during  inanriage,  b«rred,  {condnimd.) 

not  by  an  order  for  payment  of  interest  on  her  portion, 
and  payment  to  the  husband,  120. 
barred  by  an  award  of  payment  to  the  husbaady  ib. 

by  husband's  aasigtiment  for  valuable  consideratioii  121. 
by  husband'u  agreement  to   assign  for  valuable  consi- 
deration, 121,  122. 
not  by  his  voluntary  assignment,  122,  123. 
not  by  assignment  by  husband  and  wife  without  valua- 
ble consideration,  123. 
not  by  husband's  voluntary  assignment  though  she  con- 
sent in  court,  1 24 
not  by  assignment  by  bankn^cy  of  husband,  124,  125, 

126,  127,  128. 
not  by  assignment  on  insolvency  of  husband,  128,  129. 
fwt  by  husband's  possession  as  trustee,  132. 

being  stock, 
not  barred  by  transfer  to  husband  as  trustee,  133. 
not  barred  by  a  transfer  into  her  name,  husband  not 
having  accepted  it,  134.  * 

being  a  legacy, 
not  barred  by  executor's  admission  of  the  legacy,  and 

appropriating  a  fund  for  payment  of  it,  134* 
not  barred  by  transfer  by  her  and  her  husband  to  trus- 
tees for  a  settlement,  136. 
being  a  checque  for  money. 
not  barred  by  her  lodging  it  and  taking  banker's  pro- 
missory note  for  it,  and  handing  it  to  her  husband,  135. 
being  a  bond, 
not  barred  by  husband  claiming  debt  from  bankrupt 
obligor,  and  paying  contribution  money,  136. 
her  right  by  survivorship  to  her  reversionary  choses  in  action, 
barred  by  a  settlement,  137,  138. 
by  a  release,  138. 

by  payment  to  husband  before  they  become  vested, 
139. 
not  barred  by  an  assignment  by  husband  for  valuable 

consideration,  140,  141,  142,  143. 
not  barred  by  her  consent  in  court,  144,  145,  146. 
not  barred  by  an  agreement  with  her  husband,  146. 
if  provision  be  made  for,  in  bar  of  dower  during  marriage, 

she  may  elect  between  it  and  her  dower,  230. 
if  provision  for  during  marriage,  be  not  intended  in  bar  of 

dower,  she  takes  both,  230,  231. 
put  to  her  election  between  provision  and  dower,  when,  232. 
put  to  her  election,  if  testator  express  the  intention  that  the 

legacy  shall  be  in  bar  of  dower,  ib. 
not  put  to  her  election  by  devise  of  personal  property,  and  of 
part  of  his  real  estate^  233, 
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not  put  to  her  election  by  devide  of  greater  value  than  her 

dower,  234. 
not  put  to  her  election  by  devise  of  a  personal  legacy  with  a 

remainder  to  her  in  his  real  elstate,  234,  235. 
m)t  put  to  her  election,  without  express  words,  or  clear  in- 
tention, 235,  236,  237. 
intention  to  put  to  her  election,  may  be  inferred  from  cir- 
cumstances, ih, 
vhoi  put  to  her  election  by  a  devise  of  part  of  the  lands  subject 

to  dower,  235,  236,  237,  238,  23$. 
put  to  her  election  by  bequest  of  leaseholds,  and  annuity  out 

of  dower  lands,  240,  241. 
no^put  to  her  election  by  annuity  out  of  dower  lands,  241, 

242. 
not  put  to  election  by  annuity,  if  lands  not^ufficient  io  answer 

it  and  dower,  242. 
not  put  to  election  out  of  real  and  persona]  estate,  242,  243, 

244. 
not  put  to  election  by  annuity  not  out  of  dower  lands,  246. 
not  put  to  election  by  bequest  of  residue  of  personalty,  246, 

247. 
not  put  to  election  by  bequest  of  money,  out  of  all  the  real 

and  personal  estate  of  husband,  ib, 
may  accept  or  reject  jointure  made  on  her  during  marriage, 

247. 
barred  of  dower  by  acceptance  in  paisy  248. 

by  entry  on  jointure  lands,  t6. 
barred  of  jointure  by  refusal  in  paisy  ib. 
by  recovery  of  her  dower,  t^. 
by  acceptance  of  dower  by  deed,  ib, 
not  bound  by  her  election,  if  made  in  ignorance  of  her  rights. 
249. 
bound  by  her  election^  if  she  were  apprised  of  the  value 
of  the  other  fund,  250.     (^ee  Dower,  Jointdbe.) 
has  a  right  to  redeem  her  jointure  lands  moitaged  before  the 

settlement,  613. 
having  joined  in  a  mortgage  by  fine  of  her  jointure  lands, 
afler  her  husband's  death,  must  join  in  paying  off  the  in- 
cumbrance, f6. 
WIFE,  cannot  possess  personal  property,  1,  91. 
personal  property  of,  vests  in  husband,  1. 
caimot  be  grantee  at  law  of  an  estate  from  her  husband,  ib. 
joint  estate  to,  and  to  her  husband,  and  to  a  third  person,  hus- 
band and  wife  take  only  a  moiety,  2. 
3nu8t  be  joined  in  suit  with  her  huslmiid  for  her  choses  in  ac- 
tion accrued  before  marriage,  4. 
may  be  joined  in  action  for  clK»es  in  action  accrued  to  her 

during  marriage,  ib. 
may  be  joined  with  husband  in  action  for  note  passed  to  her 
during  marriage,  5. 
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may  be  joined  with  iiusband  in  action,  on  special  promise  to 
her  during  marriage,  5,  6. 

takes  by  survivorship  express  promises  to  her,  ib, 

does  not  take  impHed  promises  by  survivorship,  6. 

may  be  joined  with  her  husband  in  action  for  her  choses  in 
action,  which  conunenced  belbre  marriage,  and  were  not 
complete  until  the  marriage,  7,  8. 

her  interest  in  her  chattels  real,  9. 

her  chattels  real,  though  vested  in  trustees,  husband  may  dis- 
pose of,  ib. 

her  chattels  real  cannot  de  disposed  of  by  husband  by  will,  ib. 

her  chattels  real  liable  for  debts  of  husband,  »b» 

forfeitable  by  outlawry  or  attainder  of  husband,  10. 
when  they    survive  to    husband,  he   takes  as  such, 
not  as  administrator,  ib. 

arrears  of  rent  due  to  hers,  if    she  survive,  th, 

administration  of  goods  of,  belong  to  husband,  1 1 . 

her  personalty  of  every  kind  belongs  to  husband  survivng, 
ib. 

her  personalty  not  reduced  into  possession  by  her  husband 
surviving,  belongs  to  his  executors,  12. 

debts  of,  contracted  dum  sola,  Jiusband  liable  for,  13. 

debts  of,  contracted  dum  sola,  payable  by  husband  only  during 
her  life,  ib. 

alone  liable  afler  death  of  husband  her  for  debts  contracted 
dum  sola,  ib. 

debts  of,  contracted  dum  sola,  not  recoverable  against  exe 
cutors  of  husband,  ib. 

debts  of,  contracted  during  former  marriage,  husband  not 
liable  for,  ib. 

renders  husband  liable  for  her  waste  of  assets  as  executrix 
before  marriage,  16. 

renders  husband  liable  for  waste  by  her  as  executrix  of  former 
husband,  19,  20. 

must  be  sued  with  her  husband  for  her  debts  dum  soia^  21. 

against  whom  judgment  was  had  while  sole,  execution  must 
be  against  done,  22. 

husband  bound  to  supply,  with  necessaries,  23. 
on  a  supplicavit  to  the  Chancellor,  t^. 

not  supported  by  her  husband,  will  be  divorced  from  him  by 
Spiritual  Court  and  decreed  alimony,  ib. 

cannot  bind  husband  for  her  contracts  for  necessaries,  with- 
out his  consent,  ib. 

Jn  an  action  agamst  husband  for  necessaries  supplied  to,  it  is 
a  question  for  the  jury,  wether  r  he  has  assented,  ib, 

contract  of,  void,  and  binds  neither  herself  nor  husband,  with- 
out his  consent,  ib. 

buying  necessaries,  husband's  assent  will  be  presumed  dur- 
ing cohabitation,  ib. 
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hoflbaiid^fl  assent  to  contracl  of,  disproved  hy  evideBceofhis 
having  forbid  the  plaintiff  to  trust  her,  24. 

not  disproved  by  caution  in  the  Gazette  by  bim  not  to 
trust  her,  unless  proved  that  plaint  had  re««d  the  ad- 
vertuienient,  ib. 

disproved  by  evidence  that  the  credit  was  given  to 
her,  25,  26. 
contract^of,  respecting  trade  earned  on  by  her  alone,  husband 

haUe  W,  if  they  cohabit,  26. 
not  separated  from  her  husband,  he  is  not  liable  lor  her  con* 
tiacts  to  tradesmen,  having  notice  of  a  sufficient  allowance 
for  necessanes  paid  to  her  by  him,  27. 
oottlnot  «f,  for  necessaries,  busbcmd  not  tiable  for  when  fur- 
nished to  her  iHegally,  2S. 
contracts  of,  for  necessaries,  husband  liable  for, 

whUe  they'Hve  sepafate,  unless  his  dissent  be  proved, 


if  he  turn  her  out  of  doors    without  good   cause 

28,  29. 
though  he  give  notice  not  to  trust  her,  ih. 
if  she  «ven  elope,   and  sohcit  to  return,  unless  the 

elopement  be  adulterous,  29,  30,  33» 
if  he-^at  her  so  as  to  render  her  leaving  his  house 

necessary,  30. 
if  she  leave  his  house  because  he  has  placed  a  pro- 
fligate woman  at  the  ^head  of  his  table,   31,  32. 
httrimndnet  liable  for, 

if  he  turn  her  out  for  good  cause,  31. 

if  he  'torn  her  out  without  good  cause,  and  she  then 

commit  adultery,  32. 
if  i^e  elope  from  him,  33. 

if  the  elopement  be  adulterous,  though  she  offer  to 
Terturn,  84. 
husband  liable  for. 

If  ^e  be  guilty  of  adultery,  and  he  knowing  it  leave 

her  in  ms  house,  34. 
if  she  be  guilty  of  adultery  and  be  'taken  back  by  her 
-husband,  and  afterwards  turned  out  byhim,  34, 35. 
husband  not  liable  for, 

if  nihe  have  a  separate  maintenance,  35. 
allowance  of  separate  maintenance  to,  does  not  take  away  hus- 
band's liabflity, 

unless  the  maintenanc^  be  paid,  36,  37, 
unhMis  it  be  adequate,  41. 
separate  maintenance  to,  need  not  be  secured  by  deed. 
4^,  43. 

held  alitor  by  Lord  Cldon,  43. 
if  notice  of  to  creditor  be  necessary  to  protect  hosband 
from  his  liability.     Quare.  43,,  44. 
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not  having  separate  maintenance,  if  she  have  other  suffi- 
cient means,  husband  not  liable  for  her  debts,  44. 
man  falsely  representing  woman  as  his,  liable  for  her  debtd, 
46,  47. 

unless  the  credit  was  given  to  her  after  the  cohabitatioD 
had  ceased,  46,  47. 
husband  not  liable  for  naeessaries  for  children  of,  by  a  for- 
mer marriage,  47. 

unless  he  takes  them  into  his  house,  and  makes  them 
part  of  his  family,  ib, 
husband  hot  liable  for  debts  of,  aAer  the  marriage  has  been 

dissolved,  ib, 
necessaries  for,  what  they  are,  48. 
goods  supplied  to,  must  be  consistent  with  degree  and  for*' 

tune  of  husband,  48,   49. 
husband  may  make  himself  liable  for   articles  fumiahed  to, 

though  inconsistent  with  his  fortune,  49. 
husband  not  liable  for  articles  merely  ornamental  supplied  to, 
inconsistent  with  his  fortune,  if  she  have  not  worn  them  in 
hb  presence,  50. 
husband  liable  for  ornaments  for,  when  consistent  with  his 

rank  and  fortune,  51. 
husband  not  liable  for  silksTfor,  not  made  into  clothes  but"' 

pawned,  ib. 
medical  advice  deemed  a  necessary  for,  52. 
legal  advice  deemed  a  necessary  for,  when,  ib. 
money  lent  to,  for  necessaries,  husband  not  liable  for,  5B* 
incapable  of  contracting  alone,  54. 
of  suing  or  being  sued  alone,  54. 
e3[ceptions, 
of  king  of  England,  54» 
of  person  exiled  from  the  kingdomi  ib. 
may  be  plaintiff,  54,  55. 
may  >be  defendant,  ib: 
of  person  banished  by  act  of  parliament, 

may  make  a  will, '  55. 
rendered  a  feme  8oU^  by  husband's  exile,  56. 
for  a  time,  56,  57. 
perpetually,  ib* 
by  husband's  transportation, 
for  seven  years,  57. 
for  four  years,  i6. 
of  alien  enemy  may  sue  and  be  sued  as  a  feme  sote^  57« 
of  foreigner  leaving  England  voluntarily  may  sue  and  be  sued 

as  a  femejsoUj  58. 
of  natural-bom  subject  not  rendered  sole  by  voluntary  absence 

of  husband,  59. 
of  alien  who  had  been  in^ngland  and  had  left  it  voluntanly^ 
not  liable  as  a  feme  aoU^  60. 

86 
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of  Englisfaman  voluntarily  residing  abroad  not  liable  as  a 

feme  aohj  62. 
of  Englishman  who  abandons  her  and  goes  bejond  the  seas, 

not  liable  as  a  feme  soUy  62. 
having   separate    maintenance,  formerly  held  liable  as  a 
Jeme  sole,  63. 
liable  to  a  commission  of  bankrupt,  65. 
living  in  adultery  not  hable  for  her  contracts,  66. 
having  temporary  separate  provision,  not  liable  for  her  con- 
tracts, 66. 
executor  of,   who  had  lived  apart  from  her   husband  and 
traded,  not  liable  for  her  debts,  though  m  possession  of  her 
assets,  67. 
cannot  be  legally  responsible  for  her  contract,  by  any  en- 
gagement wi&  her  husband,  68,  69. 
feme  eole  trader  by  custom  of  London,  husband  not  liable  for 
her  debts  in  such  trade,  71. 
husband  must  be  joined  in  action  against,  71 . 

giving  warrant  to  enter  judgment  against  her,  hus- 
band  must  be  a  party,  72. 
subject  to  the  bankrupt  laws,  72. 
husband  may  prevent,  her  separate  trading,  73. 
may  be  arrested  on  civil  process^  74, 
on  mesne  process,  74. 
on  final  process,  t6. 
'  as  a  feme  sole^  ib. 
as  a  married  woman,  t5. 
arrested  as  a  Jeme  sole,  and  irregularity,  ib. 

will  be  discharged,  unless  she  induced  plaintiff  to  believe 

her  to  be  sole,  75. 
dischaiged  on  proof  by  affidavit  of  her  marriage,  ib. 
representmg  herself  to  be  sole,  not  discharged  from  arrest,  t^. 
making  herself  a  party  to  a  negotiable  instrument  tantamount 

to  representing  herself  to  be  sole,  75,  76. 
arrested  as  a  feme  sole  on  mesne  process,  will  be  discharged, 
if  plantiff  knew  her  to  be  married,  76,  77. 

though  she  had  untruly  represented  her  husband  to  be 
dead,  believing  it  to  be  so,  79. 
separated  d  mensA  et  ihoro,  will  be  discharged  from  arrest  on 

mesne  process,  ib, 
of  foreigner  residing  abroad  not  entitled  to  her  discharge  from 
arrest  on  mesne  process,  she  being  a  foreigner  trading  and 
residing  in  England,  tb. 
arrested  on  mesne  process  for  insuring  in  the  lottery,  will  be 

discharged,  80,  81. 
executing  a  warrant  to  enter  judgment  against  her,  wiH  not 
»>      be  discharged  from  arrest,  81,  82. 
arrested  alone  on  mesne  process  against  husband  and  wife, 
will  be  discharged,  82.  83. 
on  common  bail,  84. 
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airested  wi^  her  husband  cm  mesne  process^  she  OMst  be 

dischargedy  he  putting  in  bail  for  botliy  84. 

w31  not  be  discharged  by  C.  P.,  unless  he  put  in  special 

bafl  for  both,  85^ 
will  be  discharged  by  K.  B.,  and  husband  deOoned  until 
he  put  in  bail  for  both,  86,  86. 
arrested  on  final  process  alone  as  Jeme  sole,  she  wifi  not  be 

discharged  on  motion,  87. 
married  the  same  term  in  which  she  sole  had  executed  war- 
rant to  confess  a  judgment,  not  discharged  firom   arrest, 

86, 87. 
arrested  alone,  on  execution  against  her  husband,  not  dis-* 

charged,  87,  88. 
in  execution  with  her  husband  for  a  debt  contracted  by  her 

dum  aoto,  not  entitled  to  her  discharge  aa  an  insolvent,  88. 
in  execution  with  her  husband,  will  not  be  discharged,  88, 89. 
unless  arrested  by  artifice,  89. 

See  Survivorship.  Paraphernalia. 
ii^eritance  of,  husband  can  create  an  est^le  of  freehold  in  it, 

161,  162. 
inheritance  of,  cannot  be  discontinued  by  husband,  162. 
and  hnr  heirs  barred  by  fine  of  her  and  her  husband,  164. 
not  barred  by  fraudulent  recovery  of  her  inheritance,  166. 
may  bar  her  interest  in  her  inheritance  by  a  fine  levied  by  her 

alone,  177. 
her  attainder  for  felony,  bars  her  and  her  husband's  interest 

in  her  inheritance  before  the  birth  of  issue,  178. 
See  Curtesy.   Dower.    Jointure.   Wioow.  Election. 

Separate  Property. 
her  dealings  with  respect  to  her  separate  property,  d47. 

See  Account.  Husband. 
a  distinct  person  from  her  husband  in  equity,  wi^  respect  to 

her  separate  property,  358. 
may  sue  her  husband,  or  be  sued  by  him,  with  respect  to  her 

separate  property,  ife. 
suing  her  husband,  or  a  stranger,  for  her  separate  property, 

sues  by  her  next  friend,  358,  359. 
does  not  answer  by  guardian,  when  bill  filed  against  her  by  her 

husband,  359. 
arrested  for  non-appearance  to  subpcsna  against  her  and  her 

husband  respecting  her   separate  estate,   not  discharged 

without  an  appearance,  359,  360. 
must  answer  separately  respecting  her  separate  property,  her 

husband  being  out  of  the  jurisdiction,  360. 
committed  for  want  of  answer  respecting  her  separate  estate, 

-361. 

arrested  on  ne  exeat  regno  respecting  her  separate  property, 

361,  362. 
cannot  be  arrested  on  ne  exeat  regno  as  executrix  merely,  not 

having  separate  estate,  652. 
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sued  jointly  widi  her  husband,  appearing  alone,  is  bound  by 
her  appearance}  363.  364. 

See  PtMMONBT.  SbPARATK  MaINTENAMCE. 

person  of,  cannot  be  seized  by  the  husband  after  deed  of 
t.        \    ^  separation,  432,  433,  434,435,436. 

separated  from  her  husband  by  agreement,  he  cannot  maintain 
an  action  for  criminal  conversation  witl^her,  437,438,439. 
iSee  E<iniTT,  Wife's. 
^  not  permitted  by  her  consent  in  court  to  part  with  her  inlerest 

in  money  vested  in  trustees  for  her  benefit,  645. 

not  permitted  by  her  consent  in  court  to  diminish  the  securil^ 

.     .  of  a  fund  out  of  whi<^  she  is  entitted  to  an  annuity,  547. 

not  permitted  by  her  consent  in  court  to  pass  her  interest  in 

money  settled  to  her  separate  use,  with  a  clause  against  ao- 

has  a  resulting  trust  in  her  estate  mortgaged  for  the  debt  of  die 
husband,  thou^  equity  of  redemption  be  reserved  to  him 
and  his  heirs,  602,  604. 

though  equity  of  redemption  be  reserved  to  *"— **»nd  and 
vnfe  and  dieir  heirs,  606. 
WILL,  husband  cannot  dispose  of  wife's  chattels  real  by,  9. 
nor  her  paraphernalia,  94,  95. 
'ii  wife  ol  person  banished  by  act  of  parliament  may  make  a 

valid,  55. 
wife  may  transmit  by,  without  consent  of  husband,  persooalfy 

to  wbkh  she  is  entitled  as  executrix,  108. 
of  bachelor  or  widower  without  children  revoked  by  snbse- 
,  quent  marriage  and  the  birth  of  issue,  151 . 

surrender  of  copyhold  by  a  feme  00k  to  the  use  of  iier,  sus- 
pended by  a  subsequent  marriage,  153^  154. 
of  a  married  woman  of  her  separate  property,  valid,  306. 
by  mairied  woman  of  her  separate  property  must  be  proved 
in  the  Ecclesiastical  Court,  309. 

and  Ecclesiastical  Court  wiU  gmut  probate  of  it 
without  the  consent  of*  the  husband,  i6. 
of  married  woman,  not  of  separate  property,  but  by  virtue  of 
a  power,  not  proved  in  Ecclesiastical  Court  widiout  hus- 
band's consent,  ih, 
WRIT  of  ne  exeeU  regnoy  granted  against  married  woman  widi  re- 
spect to.  her  separate  property,  361,  362. 
not  grantable  against  a  married  woman  as  executrix  merely, 
not  having  separate  property,  362. 
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Ab.  9  A\nth  Fcwttk  Streeiy 

PHILAl)ELPHIA. 


BLACKSTONE'S  COMMENTARIES,  by  Christian,  Chitty,  Lee, 

Horendon,  and  Ryland,  with  references  to  Americnn  Cases,  by  a  member  of  the  New 
York  bar,  in  2  vols.  8va — New  edition. 

CHITTY  ON  CONTRACTS,  a  new  and  practical  Treatise  on  the 

Law  of  Contracts,  not  under  Seal,  and  upon  the  usual  Defences  to  actiona  thereon } 
with  corrections  and  additional  references  to  recent  En^^lish  and  American  Decision^ 
by  Francis  J.  Troubat,  Esq.,  second  American  edition,  m  one  vol.  8vo. 

All  persons  of  business  will  greatly  benefit  themselves  by  an  attentive  perusal  of  this 
valuable  work. 

CHITTY'S  PLEADINGS,  New  edition.— A  treatise  on  Pleading, 

with  a  collection  of  practical  precedents  and  notes  thereon,  by  Jos.  Chitty,  Es^.  of  the 
Middle  Temple,  Barrister  at  Law.  Sixth  American  from  the  last  London  edition,  cor- 
rected and  enlar]ced,  with  notes  and  additions,  by  John  A.  Dunlap,  Esq.,  and  additional 
notes  and  references  to  later  decisions,  by  Edward  D.  Ingraham,  Esq.  3  vols,  royal  8vo. 

CHITTY'S  CRIMINAL  LAW,  New  edition.— A  practical  Treatise 

on  the  Criminal  Law,  comprising  the  Practice,  Pleading,  and  Evidence  which  occur  in 
the  course  of  criminal  prosecutions,  whether  by  indictment  or  information,  with  a  copious 
collection  of  precedents  of  indictments,  informations,  presentments-— and  every  descrip- 
tion of  practical  forms— with  comprehensive  notes  as  to  each  particular  offence.  The 
process,  indictment,  plea,  defence,  evidence,  trial,  verdict,  judgment,  and  punishment 
By  Joseph  Chitty,  Esq.,  c^  the  Middle  Temple,  with  additional  notes  of  decirions  in  the 
courts  of  the  United  States,  and  of  many  or  the  state  Courts—and  also  precedents  used 
in  some  of  those  courts,  in  3  vols,  royal  octavo. 

CONDENSED  ENGLISH  CHANCERY  REPORTS,  5  vols.  8vo. 

This  work  is  held  in  the  highest  estimation  by  all  the  distinguished  of  the  American 
bar,  and  no  Law  Library  can  be  considered  complete^  without  it. 

Chancellor  Kent,  in  speaking  of  the  great  value  of  this  work  to  all  the  American  bar, 
observes:  **  It  has  been  judiciously  edited,  and  is  a  work  that  was  much  wanted.  It 
was,  ii^deed,  indispensable  to  the  circulation  in  this  country  of  English  Equity  Law, 
(the  best  code  in  the  world  of  ethical  principles,  justly  and  truly  applied)  for  who  could 
buy  or  become  willhig  to  wade  through  all  the  voluminous  pages  of  English  Chancery 
Decisions,  when  one  half  of  the  number  is  cumbersome  and  useless  with  us.'' 

Chancellor  Williamson,  of  New  Jersev,  in  noticing  this  work,  say^:  **  I  have  enmioed 
with  great  approbation,  your  edition  ot  Condensed  English  Chanceiy  Reports.  The 
work  appears  to  be  ably  executed,  and  entirely  to  supersede  the  necessity  of  the  very 
heavy  expense  to  gentlemen  of  the  profession  of  the  law  in  the  United  States,  of  pur- 
chasing toe  original  books  of  Reports i  and  under  that  conviction  I  have  become  a  sub- 
scriber for  the  work.'' 

The  gentlemen  of  the  bench  and  bar  of  the  United  States  have  long  and  justly  com- 
plained of  the  number  and  expense  of  law  books,  and  particularly  of  the  heavy  coat  of 
English  Chancery  Reports.  The  present  is  an  effort  to  reduce  the  number  of  volumes^ 
and  to  lessen  the  expense  of  those  works  at  least  three-fourths. 

Much  of  the  matter  contained  in  the  English  Chancery  Reports  has  no  application  to 
the  law  or  the  practice  of  our  courts,  or  to  the  existing  state  of  things  in  the  United 
States.  Cases  arising  out  of  particular  tenures  and  customs^  upon  the  construction  of 
statutes  exclusively  local;  and  cases  in  reference  to  rules  of  practiced  peculiar  to  the 
courts  of  England ;  fill  up  a  Urge  portion  of  the  volumes  of  those  Reports.  A  work, 
in  which  those  matters  should  he  expunged,  or  onlv  preserved  by  inserting  the  sylla- 
bus of  the  case,  will  not  on  this  account  be  less  useful  here. 

Id  condensing  the  English  Chancery  Reports^  rules  which  result  from  these  views 
will  be  adopted  and  constantly  applied.  All  the  cases  of  general  importance,  and  which 
decide  principles  of  general  application,  will  be  inserted  entire.  Abstracts  of  the  omit- 
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ted  CMes  j¥ill  be  made,  and  a  reference  to  the  pages  of  the  omitted  works  from  which 
the  cases  are  taken,  will  be  carefully  made* 

The  Reports  with  which  begin  the  series  of  Condensed  English  Chancery  Beporta, 
are  those  of  Maun.  Simons  md  Stuart^  commencing  in  1821,  and  containing  in  two 
volumes  the  cases  decided  in  the  Vice-Chancellor's  Court  from  that  period  to  1826| 
when  Mr.  Simons  became  the  sole  reporter;  these  are  included  in  the  first  volume  of 
Condensed  Chancery  Reports. 

The  second  volume  contains  the  reports  of  Mr.  Simons  in  the  Vice-Chancellor's  Codrt, 
in  two  volumes,  from  March  1826  to  July  1829. 

The  third  volume  contains  the  second,  third,  and  fourth  volumes  of  Mr.  Ruasell's 
Reports  of  Cases  Decided  in  the  High  Court  of  Chancery,  containing  the  decimons 
down  to  1838. 

The  fourth  volume  contains  the  first  volume  of  Russell  and  Mylne's  Beporta  decided 
in  the  High  Court  of  Chancery,  and  Jacob's  Reports  in  the  same  courts,  which  biinga 
up  sJl  the  decisions  to  the  present  time  by  the  Lord  Chancellor. 

The  fifth  volume  contains  the  Reporte  of  Cases  decided  in  the  High  Court  of  Chan- 
ceiy  by  the  Right  Hon.  Sir  John  Leach,  Master  of  the  Rolls;  by  John  Tamlyn,  of  Gray^ 
Inn»  Barrister  at  Law;  and  the  third  volume  of  Simons'  Reports  in  the  Vice  Cham^- 
lor's  Court,  and  brings  up  the  decinons  made  by  the  Vice-Chancellor  to  the  present 

tiOMk 

The  subsequent  volumes  of  this  work  will  contain  the  whole  of  the  later  ChaDcerr 
decisions  in  the  High  Court  of  Chancery  and  in  the  Vice-Chancellor's  Court,  oondbueiL-l 
they  will  be  published  here  immediately  after  their  appearance  in  England.  ^  I 

The  price  to  subscribers  is  ^5  per  volume,  handsomely  bound  in  calf\  to  noQ-mbvca-l 
ben^  f  5  50  per  volume.  1 

RUSSELL'S  REPORTS  OF    CASES   in  the  High   Court  of 

Chancery  during  the  time  of  Lord  Chancellor  Eldon,  VoL  I.  The  second,  third,  and 
fourth  volumes  of  Russell's  Reports  in  the  same  court  are  contained  in  the  Condenaed 
English  Chancery  Reports,  Vol.  III. 

The  nUmariben  io  Candaued  English  Chancery  lUports  can  procure  this  volume  sepa^ 
rate  to  complete  their  sets;  and  as  there  are  but  a  few  copies  remaining  unsold,  those 
who  may  wish  to  complete  their  sets  will  do  well  to  make  immediate  application  to 
Grigg  &  Elliot,  or  any  bookseller  in  the  neighbourhood  of  their  residence. 

FONBLANQUE'S  TREATISE  OF  EQUITY,  with  the  addition 

of  numerous  References  and  Notes  to  all  the  American  Decisions,  by  A.  Lausaat,  Esq. 
Second  American  from  the  last  London  edition.  Chancellor  Kent  particularly  notices 
the  great  value  of  this  edition  to  the  American  bar. 

SAUNDERS'  REPORTS,  in  3  vols.  8vo.     The  Reports  of  the 

moat  learned  Sir  Edmund  Saunders,  Kntc  late  Lord  Chief  Justice  of  the  King's  Ben^, 
of  sevetml  Pleadings'and  Cases  in  the  Court  of  ELing's  Bench.  Edited,  with  notes  and 
references  to  the  Pleadines  and  Cases,  by  John  Williams,  one  of  His  Majesty's  Seiw 
JeantB  at  Law.  With  rcKrences  to  the  later  decisions.  By  John  Patterson,  of  die 
Middle  Temple,  and  Edward  Vaughan  Williams,  of  Lincoln's  Ino^  Esqrs.  Banisten 
Law.    The  5th  American,  from  the  last  London  edition. 

This  new  edition^of  1833,  contains  one-third  more  matter  than  any  previooa  one, 
(except  the  4th.} 

We  all  know  the  great  learning,  wisdom,  and  integ^ty  of  the  author,  and  do  for  the 
common  good  allow  and  approve  the  printing  and  publishing  of  this  book,  entitled,  Les 
Reports  ou  tres  erudite  Eamund  Saunders,  Chevalier,  &c.---Jefiieys.  Thomas  Jones. 
Wr  Montague.  Edward  Atkins.  W.Gregory.  J.Charletoo.  Creswett  Levins.  T. 
Street    Francis  Withins.    Richard  HoUoway.    T.  Walcot     Robert  Wright. 

This  work  is  one  among  the  most  valuable  of  the  English  Bepotta^  to  the  AmetieaB 
Law  student  and  practitioner. 

TOLLER  ON  THE  LAW  OP  EXECUTORS  AND  ADMI- 
NISTRATORS, with  Notes  and  References  to  American  Autborides^  by  Edward  D. 
Ingnham,  Esq.,  in  1  vol.  8vo. 

The  above  work  u  not  only  absolutely  necessaiy  for  evei^  gentleman  of  the  Bar,  but 
wiU  be  found  a  very  valuable  guide  to  evei^  individual  who  is  lefl  an  executor  or  adou- 
mstrator.  The  copious  notes  added  to  this  edition  by  the  American  editor,  render  it 
very  valuable. 

Law  Libraries  supplied  on  the  most  fiivouzable  teiiD%  and  all  onlen  thtakfiiDy  re- 
ceived, and  promptly  attended  to. 

AU  the  new  Law  Books  for  sale  as  soon  as  published. 
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VAIiUABI^E  MEDICAL.  BOOKS. 

Thz DISPENSATORY oyTHK  UNITED  STATES:  consiHtingof, 
Ist,  A  TREATISE  ON  MATERIA  MEDICA,  or  ihe  Natural, 
Commeicul,  Chemicil,  and  Hcdicil  Hlitory  of  the  Substuiee*  employed  in  Medicine. 
2d,  A  TREATISE  ON  PHARMACY :  comprising  an  account  of 
Ibe  preptr»tioni  directed  by  the'  Ameriein  tnd  British  Ph»rTO»ci>piEiB»,  u>d  designed 
opedilijto  illustrate  the  Pharmicupteia  of  the  United  Stites.  Bj  Geo^e  B.  Wood, 
U.  D.,  PwfeMor  of  H*leria  Uedin  and  PharmMy  in  the  PhlUdelphia  College  of  Ph»r- 
nncvi  and  Fnnklin  Biehc,  M.  D.,  Frofeuor  of  ChemiBtiy  in  the  College  of  Pharnucy 
--A  m  the  Fnnklin  Inititule. 

The  above  >•  one  of  the  mort  nluable  Works  of  the  kind  tvet  lamed  from  the  Ame- 
rican Pren. 

One  among  the  roost  diatinguiahedof  theMet&xl&eulty,  in  noticlngthe  great  value 
of  Ibii  work  to  the  atudeol  and  practitioner,  siji,  *'  We  therefore  hailed  with  no  iocon- 
Nderable  pleaaure  the  appearance  of  the  Diipauatory  of  the  IMied  Statu,  convinced 
Atun  our  Knowledge  of  its  authora  that  it  would  prove  a  most  valuable  addition  to  our 
Hedial  literature.  We  have  not  been  diaappointed  in  theie  expectationa,  and  feel 
fiiUy  perauaded  that  it  will  take  the  first  rank  among  works  of  this  cbaracter." 
The  editors  of  the  Journal  of  Fhaimacy  observe,  as  regarda  the  merita  of  the  work, 
'We  recommend  it  molt  cordially  to  the  Uedicat  fraternity,  to  the  pnctical  pharma- 
[Bllit,  and  eapecially  to  the  diligent  perusal  of  the  student  of  medicine  or  pharmacy." 
We  cannot  pcftain  from  e^iprcBsing  our  firm  conviction,  that,  as  a  whole,  this  DUpta- 
i>  the  beat  work  in  the  English  language,  on  the  subjects  of  which  it  treats  t  and 
Kiw  of  no  work  so  well  calculated  in  the  eyes  of  our  neighbours  of  Europe  tc 
K  the  cbaracter  of  American  science. 

COOPER'S  FIRST  LINES  op  the  PRACTICE  of  SURGERY; 
deigned  as  an  introduction  for  students,  and  a  concise  book  of  reference  for  practitioners. 
By  Samuel  Cooper,  U.  D.  With  Notes,  by  Ateisnder  H.  Stevens,  H.  D.,  and  additional 
Nate%  and  an  Appendix,  by  Dr.  S.  H'Clellan.  Third  American,  from  the  last  London 
I  edition,  revised  and  correoled.  With  several  new  plates  and  wood  cuta,  in  2  vols.  8vo. 
This  work  ia  highly  eatcemed  bf  all  the  distinguished  of  the  Medical  Profession )  an 
in  many  of  our  Medical  Schools,  is  used  as  a  Text  Book. 

BBERLE'S  PRACTICE  OF  MEDICINE.— A  Treatise  on  the 
Theory  and  Practice  of  Medicine,  in  3  vols.  8vo.  Ely  John  Eberle,  M.  D.  Profesaorof 
Materia  Medica  and  Obaletiica  in  Ihe  Jeficiaoo  Medical  College,  Philadelphia,  3d  edi- 
tion, improved. 

Th'ia  IS  one  of  (tfe  moat  valuable  works  on  the  Practice  of  Medidne,  that  has  ever 
iHtied  firam  the  American  or  English  Press. 

The  distinguished  editor  of  the  North  American  Medical  and  Surgical  Journal,  speak- 
ing of  tbia  work,  aays, — "  The  work  of  Dr.  Bberle  is  confcasedly  one  of  very  great 
merit.  It  does  much  credit  to  his  industry  and  learning,  while  it  placea  in  a  very  fa- 
vourable pmnt  of  view  his  abilities  as  a  practitioner.  The  talents,  induitiy,  and  variety 
ofreBeareli  ncceanry  fat  the  production  ofa  ayatem  of  Practical  Medicine,  are  poBaeaa< 
ed  by  few,  and  when  we  say,  as  we  do  with  great  candour,  that  the  Treatise  before  ut 
"ill  fcew  s>  very  faTonimble  comparison  with  any  mndern  work  of  the  same  class,  while 
iabr  auperior,aawellinn!ganl  to  Ibe  soundneu  of  its  patbologiol  views,  generally 
•peaking,  as  to  the  excellence  of  ita  therapeutic  ptccepta,  to'  the  more  popular  of  the 
Engliah  systems,  we  confer  upon  it  and  its  author  no  mean  praise." 

The  April  No.  of  Johnson's  London  Hedico-Chirurglcal  Heview,  speaking  of  this 
work  obaervei,  '■  That  this  ia  a  very  respectable  compilation «  in  fine,  superior  to  Tho- 
liMB'a  Practice  of  Physic  in  this  countiy." 

Although  designed  chiefly  for  professional  men,  it  will  be  found  a  valuable  practical 
nanuBl  for  private  or  domestic  reference.  If  boids  of  famillea  were  Eo  purchase  and 
(sonauh  thia  work  Instead  of  the  empirical  and  in  many  reapecta  misleading  compounds 
BO  common,  they  would  have  the  satislaction  of  being  assured,  that  nothing  but  sound 
knd  well  tested  practical  directiona  would  be  ofTered  them, — at  the  same  time  they 
irould  M:quire  correct  notions  concerning  the  character  and  systemi  of  diseases.  Every 
peiMMi  of  nod  tindentindingmay  comprehend  the  practical  rules  laid  down  in  this  work. 
To  render  thb  invaluable  work  particularly  useful,  aa  a  work  of  reference  for  family 
lue^  «  gloasaiy  is  added  of  the  technical  terms  used  In  the  work. 

A  TREATISE  ON  THE  MATERIA  MEDICA  amd  THERA- 
PKUTTCS,  in  S  Tab.  Third  editioD.  improved  and  graMly  enlHKed.    By  John  Eberle, 


MEDICAI.  WORK8.      

Hembttof  iheAinericui  Pbilosopbickl  Society  i  CorTespoadlng^BBber  of  tbe 
Chinnpol  Soeietjr,  &e.  ™~ 

THE  PHARMACOPCEIA  of  the  Uo!ted  States,  revised  «ditioQ. 
bjr  authority  of  the  NRtionil  Hedioal  ConrentioD,  which  met  in  Wuluiurtoo,  in  Juiui^, 
1830,  In  1  *ol.  Svo. 

All  penoni  orderinip  thii  vork  will  pleue  n;  "The  Philftdelphii  edition  of  1S3I.' 

To  >U  countiT  Pnurtitionera  and  Apothecariea,  a  copy  of  thii  work  ii  indiipenBabte 
not  one  doie  of  medicine  should  be  put  up  unleu  by  the  prnd^ptioiu  contained  in  it 
The  ((OTernTnent  has  taken  a  full  nipply  for  the  He£cal  Staff  of  the  Ann;  and  Vvry  of 
the  United  Sutei. 

KewWed,  A»th.    ^    ^ ^ 

delpbia  Colle^  nf  Pharmacy,  that  the  United  Sbtea  PhannacopiEiaoriSSO, 
by  llie  National  Medical  Convention  which  met  at  Waahinpon,  in  Januaiy,  1830,  de. 
servei  the  confidence  of  the  Medical  and  Pbarmaceutiol  Profeaiioni )  and  for  the  pui> 
poaciof  promoting  uniformity  io  Pharmaceutical  fortnulz,  the  two  ColleKC*  do  agree  ~~ 
adopt  the  aaid  work  ai  ■  standard  of  Pharmacy,  and  recommend  to  their  re^iectii 
membera  to  conform  to  its  direction*. 

THOHAS  FARKE,  PraiAnt  of  Ihe  CaOege  of  PImidau. 
DANIEI,  B.  SMITH,  Frmiaiiaf  tht  Cei^  nfFlumo^. 

Philadelphi*.  March,  1833. 

VELPEAU'S  ELEMENTARY  TREATISE  ON  THE  ART 
OF  MIDWIFERY,  or  the  PrincipFea  of  Toiicolof^  and  Embiyologj,  tn  I  nbuac,  Sro. 
Tramlated  from  Itte  Ftencl),  by  Cturles  D.  Heigi,  U.  n.  Member  oTOvb  Gcttt^  at 
Pbjwians,  tm,  tic 

The  distinguished  editors  of  the  North  American  Medical  and  SurgicalJounMl,  tftei 
noticing  the  various  works  on  the  subject  of  the  obitetric  ait,  observe:  **We  baie 
chosen  this,  because  it  appears  to  ui  tobe  oncof  the  very  best  It  iaa  tnodel  for  tuch  a 
work: — the  several  psrtibeing  duly  connected,  and  related  and  managed  with  a  beaotiiu] 
simplicity  anddexlerity.like  that  used  by  the  naturalist.  A  sort  of  nomenchitunl  nealneH 
and  conciseness  reigns  throughout."  It  is  a  book  that  no  phytleiao  should  be  without. 
A  TREATISE  ON  THE  ANATOMY,  PHYSIOLOGY,  AND 
DISEAtJES  OF  THE  BONE3  AND  JOINTS.  Id  1  toL  8ro.  By  L.  D.  Graa^  M.  D. 
MANUAL  OF  GENERAL  ANATOMY,  containiog  t  concise 
description  of  the  Elementary  Tissues  of  the  Human  Body.  From  the  French  of  A,  L. 
Bayle  and  H.  HoUard.  By  S.  D.  Grass,  H.  D. 

Thli  volume  has  been  highly  approved  by  many  of  Ihe  principal, medical  men, 
has  been  recommended  by  several  anatomical  teachers.  "  We  recommend  tbis  little 
volume  to  the  anatomical  student;  it  contains  an  eicetleot  account  of  the  primitive  ti* 
Bues,  and  will  greatly  ftdlitale  a  knowledge  uf  what  has  becD  too  much  neglected  ii 
this  country,  generaTanatomy. " — Xedieai  uaxeUe. 

MANUAL  OF  THE  ELEMENTS  of  OPERATIVE  SURGERY; 

irtsnged  so  as  to  afford  a  concise  and  accurate  description  of  the  pieMni  Htate  of  the 
Science  in  Paris.  From  the  French  of  A.  Tavemier,  Doctor  of  Medicine  of  (Ae  Fscolty 
of  Paris,  late  Surgeon  to  the  3d  regiment  of  artillery,  kc  Ac  be.  By  S.I>.GTa«B,M.D. 

MANUAL  OF  PRACTICAL  OBSTETRICS:  arranged  bo  as  to 
afford  a  concise  and  accurate  description  of  the  management  of  Pretematuial  Labnurst 

E receded  by  an  account  of  the  Mechanlani  of  Natural  Labour.  From  (be  French  of  Ju- 
us  Hutin,  Doctor  of  Medicine  of  the  Faculty  of  Paris,  Pt^eMor  of  Obstetrici,  Mid  (f 
the  diseases  of  women  snd  children,  kc  &c  ke.  By  B.  D.  Gross,  M.  D. 

TURNER'S  ELEMENTS  OF  CHEMISTRY;  including  all  the 
recent  discoveries  and  doctrines  of  the  Science,  to  the  present  tiiDC.  In  1  vol  ISmo. 
By  Edward  Turner,  H.  D.  F.  R.  S.  E.,  be  &c-(  with  important  concctioM,  by  F.Bacbe, 
U.  D.  Fourth  edition. 

HUFELAND  ON  SCROFULOUS  DISEASES.   1  vol.  18nio. 

BICHAT  ON  PATHOLOGY.— This  posthumous  workofBichat 

on  Pathological  Anatomy,  Is  one  of  much  value  and  Interest  to  the  student  of  pathology. 

With  a  very  extensive  variety  of  the  late  Medical  publications.  Pht/ndmi  wiB  find  it 

to  their  interest  to  call  and  examine  for  themselves. 

*a*  Jtt  tht  Item  ikdM^uerkt  TtiMMd  and  far  tale  ofooaoM  pfMithtd, 
rtatonabk  lerna. 
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